


pljéss, the world anxiously
‘éhé'_s' developments in Africa.
hile, one African country
its first — and peaceful -
of democracy on 17 May.
ast -‘f/éar Malawians voted by
n‘dur,n__i(: end one-party rule and
‘Rold. dernocratic elections. The new
cn [S an important opportunity
gh_.rine specific guarantees of
his protection following years
under Life-President Banda
were the subject of several
by International campaigns. In
pal tion for these changes, &

here were 188 participants, including
Chiefs from the villages and repre-

sentatives of non-govermnment organ-

isations, in the four-day conference. As
many as 133 people spoke, many several times
and many in their own mother tongue. The
Chiefs spoke with an authentig voice for the vi-
lagers of Malawi, who rarely »if ever, wear coat
and tie or come to city conferences yet whose
traditional values are an important and con-
tinuing feature of the country.

While Malawi is keen to learn from the con-
stitutions of other countries, a ¢lear message
throughout was that the new Malawi
Constitution sheuld reflect the values of Malawi
and not be just 2 pale reflection of the consti-
tutions of other sacieties. The spiritual values
of Malawi should be expressed and those val-
ues were rarely far from the surface in the
debates.

The topic of the Presidency attracted vigor-
ous discussion of the President’s powers, pro-
cedures for removal, the vice-Presidency and
qualifications — and disqualifications ~ for office.
Whether a prior criminal conviction should dis-
qualify a Malawian citizen frorn offering for elec-
tion as President provoked an intense and close-
ly fought debate. In the end, it was decided that
a candidate shauld not be disqualified if the crim-
inal conviction is more than seven years old.
‘Then it should be left to the people of Malawi
to decide the significance, if any, of such con-
viction for the suitability for office of the can-
didate.

The legislature and its powers and functions
also provoked vigorous debate. One issue was
that of a second chamber which was favoured
by a majority. But whether it should be confined
to the Chiefs, contain other special interest
groups and should be elected ar appointed was
left undetermined. These issues must now be
considered by the National Consultative
Council.

When the participants turned to discuss the
proposals conceming the Judiciary there was
virtual unanimity on the vita} importance of an
independent, courageous and uncarrupted judi-
ciary for the future just operation of the Matawi
Constitution. .

Which constitutional office holders had func-
tions so important that their independence
should be guaranteed by a clear constitutional
mandate was a major discussion. Opinions dif-
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fered on the list. The Governor of the Reserve
Bank of Malawi, the Director of Public
Prosecutions, the Inspector General of Palice,
the Inspecters of Prisons and Security were sug-
gested. There were differences about inchuding
the Secretary to the President and Cabinet and
the Head of the Armed Forces. The Auditor-
General and the Ombudsman were two office-
holders which several delegates thought shauld
be directly answerable to Parliament.

The issue of accountability was a major one.
How can a proper measure of accountability to
the people of Malawi be secured from these
high officials while at the same time safe-
guarding office-holders from unlawfut political
interference and direction? [t was agreed that
this topic deserved serious thought to ensure
that such key officials should not become alter-
native sources of power in the country.

Part of this debate centred on the period of
service of such constitutional officers. It was
agreed that effective constitutional and legal
remedies were required to combat corruption
and to ensure the appointment of a gqod crass-
section of Malawian citizens to such high offices,
especially of more women and of the disabled.

There was agreement on the need for a Bill
of Rights to be included in the new Constitution.
Controversies on the topic centred around the
questions of what the Bill of Rights should con-
tain, who should enforce it, and how the bal-
ance would be struck between the rights of one
individual, other individuals and the needs aof
saciety.

Particular attention will need to be given te
2conomic. social and cultural rights in Malawi.

Amnesty International
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rial Courts attracted a great deal
mid-1992 virtually all eriminal
political element and all death
“vere heard in these, creating a
+{aJ system which respected none of
antees of fair trial. In these “tra-
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Philana, who as convicted of sedition and
Ghced o imprisonment with hard labour in
1952 simply for calling for @ multi-
tem. He was adopted by Amnesty
onal a5 @ prisoner of conscience and
i1 12 June fast year — just before the
ndum but too late to participate in it
¢ took part in the Confarence in
Blontyre in February 1994,

ection or Punishment:

shed by Federation Press, 1993.
2 $1950 . : _
ied by Mary Crock. Review by Kerry Brogan. .
flich has already been writteri and said -
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diction of these courts should be redefined to
exciude capital offences and at least some pow-
ers over divorce. A proposal was tabled that the
Traditional Courts should be brought under the
umbrella of the general court system and that no
special courts outside that umbrella should in
future be created.

The need for a separate Appeal Court ~ and
possibly a Constitutional Court — was voiced.
Malawi will no doubt observe developments in
South Africa where the new inferim constitution
envisages a Constitutional Court, above the
famed Appellate Division, to interpret the new
Bill of Rights and to uphold the new constitu-
tional order. [f this system Is seen to work in
South Africa, it might bear reconsideration in
Malawi, :

One proposal, which seemed to gain tniversal
approval, was the suggestion of one delegate
that human rights should be taught in schools
and in the medta, encouraging the upholding of
human rights spontaneously by the knowl-
edgeable citizen and officialvather than requir-
ing them to be enforced by the rule of law or
even the propased Ombudsman. The need for
protection of a free press and independent
broadcasting was also raised.

A particularly vigorous debate examined
redress for the wrongs of the past. There was
overwhelming support for the idea of a
Constitutional Fund to provide compensation to
those who had sulfered loss of their human
rights, or deprivation of their land, since 1964.

BOOK REVIEW .

The book is comprehensive in its coverage of
the current debate. Contributions discuss the legal
framework of detention, rationale for maintaining
a poficy of detention, international human rights
standards on detention and comparisons with
practice irt other couniries. Margo Kingston's inter-
esting art ler that discussion of the

- debate and i’
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Their sentencé was commuted in 1984 to fife
tmprisonmenit foilowing international cppents.
Both were adoptéed by Amnesty Intérnations! as
prisoners of conscience. Orton Chirwe died in
prsen In October 1992, Vera Chirug was
released inJanuory 1993 after 11 years In prison.

Given Malawi's poverty, the fund might not be
large but it would be symbolic of the determi-
nation to build the new constitutional order in
Malawi upon a basis of justice and truth. And it
would provide & form of collective apology on
the part of the nation for the wrongs alleged and
proved gver the past 30 years.

May the new Constitution, towards which so
many have laboured, be blessed so that the land
and people of Malawi prosper. e

~ Justice Michael Kirby
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