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her, in manageable form, the pieces of the
mosaic which is Auscralia’s criminal justice system. \Whereas other well-
Laowrn texts take the substantve law; Of deal with eriminal proceduse;
or anpotare criminal codes or statutes; or describe the vital part played
bv the law of evidence — the authors of this text have adopted a bold
design. It is, as it were, [0 offer a perspective of the whole criminal justice

This book seeks 1o pur roget

svstem.
It is a readable account, written in a comparatively simple style. I
completed my reading of it on a journey back to Svdney from a confer-
ence in Auckland. As the jet ook a mighty sweep over the harbour, 1
could look down and see the enrire recrain betow. There wer? the tamil-
ome which [ puzzled identifv. There were splendid
reminders: and some tather ugly areas much in need of redevelopment.
Nesessarily. from such a distance | lost the detail aof all the licde streets
with their human dramas plaved out every waking dav. But the prspac
ve which 1 enjoved helped me o see the object of my ACTENCiON 1l NeEwW
light and ro rake in. wich comfoer and speed, most of its broad fearures.

So iz is in this book.

There will be the sections w
ar fawver. might have expanded W
vziue of this book is that it stands bac
canual framework to its component p
cexder, who comes to the subject without

jar sights; and s

Dy
|

hich the specialist reader. or the trial judge
ith fascinaring decail. But the great
1« from the subject. It gives a con-
arts. Bur it does not threaien the
cntense knowledge, with intim-

‘dxring derail or unfamiliar language-

I realise that many of those who will use the book will not, as | did,
rzad it from cover ¢ COVer, basically in one siting. The chaprers divide
ke story of criminal justice into a generally chronclogical sequence
wmich is familiar and logical. Afteran opening chapter on the theory and
the pracrical sub-divisions of the criminal law, the book rraces @ criminal
caze through the stages of investigarion, pre-trial decision-making, the
:ria! itself and the production of evidence, the sencencing and punish-
ment which follow conviction, and the appellate progess. The authors



are at pains to make the point that the great public trials which capture
community accention through the media represent only a tiny proportion
of the criminal justice work of the Australian courts. More than 70% of
persons charged plead guilty from the start. The percentage grows in the
primary frst instance courts. 1t increases as the trial date approaches.
Then the accused faces the organised power of the state upon which the
law has placed the numerous controls described in this book, to protect
liberty and to avoid unjust convictions. The authors do not agree with
the suggestion Jof Doreen McBarnet| that the drama of the higher courts
is for *public consumption” — the place where the ideology of justice ‘is
put on display’ — the lower courts being concerned with the real business
of direct control of the masses. Nor do 1. Yer it is casy to derive false
impressions about Australia’s criminal justice system from the media cov-
erage of it

Anyone wanting to know how it really operates should spend a day or
two in a Local Court, or its equivalent. The courts are open in virtually
every criminal case. Dispeliing myths and examining what actually hap-
pens in fact is the new emphasis which knowledge of the social sciences
has brought in recent years to the study of law. The ideology of the
accusatorial system, the right to silence, the privilege against self-incrimi-
nation, the right to warnings and the obligation of the prosecution to
orove the case beyond reasonable doubt scem splendid guardians of our
liberties. They attract much boastful writing on the part of judges and
other lawyers. But the empirical research coneerning what actually hap-
pens in the police charge room, in pre-trial discussions and in the evid-
ence adduced at the trial may sometimes be quite different. The authors
are right to make the point that there are many sicps in the sequence of a
criminal prosccution, from charge o conviction, sentence and appeal,
where injustice and error can oceur. The struggle of the system must con-
stantly be to move relentessly towards unactainable perfection.

The merit of this book is that, in each chapter, reference has been
made to the relevant law reform and other reperts, in Australia and over-
seas, which have addressed the risks of injustice and the manner of redue-
ing thosc risks. Reading the chapter on Criminal Investigation {chapter 2)
I was reminded of the early work of the Ausrralian Law Reform
Commission on that subject. Reading the chapter on Evidence (chapter
6) I revisited some of the controvessies which we considered in that
Commission’s project on the reform of Federal evidence law. Reading the
chapters on Punishment and Sentencing {chapters 7, 8) 1 recalled the
Commission’s project on the reform of sentencing which provided the
first national study of sentencing law and practice in Austraiia. [t also
provided many proposals for assisting judges in that most ‘painful and

untewarding' of judicial rasks. Alas, a large number of the reforms
recommended by the Australian Law Reform Commission remain to be
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implemented. Some have passed into law in varicus forms. Perhaps this
book, with its valuable overview of the topic, will help to provide a new
stimulus to the process of law reform in this country.

In default of effective reform on the part of the legislatures, it has fall-
en to the judges of Australia, in defence of the fairness of the trial process
where the accosed's liberty is at risk, to introduce rules to reduce the
chances ol-a wrongful conviction of a criminal offence. The number and
varicty of the judge-made reforms may seem surprising to the purist. The
definition of substantive crimes has been tightened up in some cases, as
it was in the deseripion of the elemenes of the offence of manstaughter
by an unlawful and dangerous act (see Wilson v ' The Qreeen (1992) 174
CLR 313}, The problem of so-catled police *verbals” and the need for
clectronic recording of confessions to police ultimately produced a rule
of practice, mandared by the judges, obliging a warning to jurics of the
dangers of convicting an accused person upon unrecorded and uncor-
roboratcd admissions to police (see McKinney v The Queen {1991)
171 CLR 468). Recognition of the need for safeguards against the risks
of wrongful conviction upon mistaken identification evidence, called to
attention in earlier cases, was strongly reinforced in Donrican v The
Qureen (1992) 173 CLR 555. In the trial process, the risk of an unfair
trial in the case of an accused person who is not legally represented
produced the emphatic decision in Dietrich v The Queen (1992} 177
CLR 292. The authors point our that the ramifications of this last deci-
sion upon the criminal trial remain to be explored. But they seem likcly
to be preat. FThe avthors also collecr numerous recent decisions upon
evidence law and the principles designed to secure the lawful and just
sentencing of those who are convicted of crimsinal offences at theie
trial.

The appellate review of the safery ol erimival convictions and the law-
fulness and justice of sentences imposed, has also been sharpened up in
recent years by the increased artention to criminal appeals paid by the
High Court of Australia. 1t is probably fair to say that there has been a
diminished inclination in recent cascs to sustain a conviction, even in an
otherwise very strong prosecution case, where an error has been shown
in the conduet of the trial which results in a conclusion that the accused
may not have had a trinlaccording to law (cf. Wilde v The Queen (1988)
164 CLR 365, 372).

If the purist were to suggest that the forgoing (and many other) judi-
cial reforms should have been left to the legislature, the answer must
be given that all wo often legislators have neglected the reform of crim-
inal law. The lobby groups are strong. Passions can be raised.
The result is that nothing may be done. In the end., ic often fails to the

tudges to defend the standards of the community and the integrity of the
Process, :
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n July 1993 the report of the English Royal Commission on Criminal
Justice was published. It recommended a large number of reformis of rhe
system from which the Australian process described in this book is
derived. Whilst many imperfections remain (some of them called to
notice in this book), I belicve that it is fair to say that we have avoided
some of the worst problems which occasioned the English Royal
Commission. We did so precisely because judges — stimulated by advo-
cacy, law reform reports and academic writings — have produced neces-
sary safeguards ar various stages of criminal procedure in Australia, This
is by no means a cause for complacency. The final chapter of this hook
lists the special disndvantages which some groups in the Australian com-
munity suffer in relation to the operation of the criminal justice system.
They include most notably juveniles, Aborigines, women, and citizens
with intellectual disabilities. Yet that list by no means exhausts the cata-
logue of the disadvantaged and discriminated against. Despite Dietrich,
oste would still add ‘the poor, sick and friendless® {see for example Ix
prarte Corbishley; Re Locke [1967] 2 NSWLR 547 (CA) 549), some vic-
tims of violence who suffer because of their sexual orientation; and some
who get caught up in the criminal justice system because of physiological
or psychological dependence upon drugs.

No doubt the reader of this book will find sections to disagree with,
as 1 did. For example, 1 am by no mecans sure that a nationwide
approach 1o substantive criminal law should have a high priority. Like
the Australian Model Penal Code, it has so far eluded us. Without
naively embracing the notion of a Federation as a *hothouse of experi-
mentation’, it is probably true to say that important reforms of eriminal
law, as of procedure and sentencing, have heen more easily atrained
Australia because they can be ventured in one Australian juvisdiction.
They are seen to work and cause none of the dangers usually predicted.
Their adoption clsewhere then becomes feasible. This is the way the
decriminalisation of homosexual offences occurred {although Tasmania
still holds out). It is how rationality may yet intrude into legal strategies
to control the use of drugs of addiction. It is the way laws for the
confiscation of profits of crime have been introduced and other senten-
cing reforms adopted.

Much of the detail of this book presents an updated description of the
criminal justice system in Australia as it existed some 30 years ago when 1
first entered the law. In some basic things, there has been little change. The
book describes several changes, most of which are, 1 believe, for the better.

+ The energetic attention to the criminal law by academics and law
reform bodies.

* Inereased atention o this body of law by the highest courts of
Australia.
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The establishmient of the Awstralian Criminal Reports to provldL a
coberent and national collection of velevant avthority,

The publication of the Crintnal Law Journal, now in its 17th year, to
provide searching commentary and scrutiny on statute and case law.
* The new mood of empiricism, which is alse woven through the pages
of this text: disclosing an impatience with clichés and a determination
to And out how the system actually works on the ground. The whale
ol chaprer 3 of this ook is devoted to new investigatory institutions.
Their establishunent is itsell soimnething of o commeotary on the
capacity of the established Yaws and criminal justice institutions to
adulress conduct found Lo he anti-social and in need of o more
effective respanse,

Yei perhaps the most promising beacon for the future is the artention
given in every chaprer to the principles of human rights law as found in
the international instruments to which Australia is a party. The High
Court ol Australia is increasingly taking this international body of legal
principle into account. e did so in Dictrich. And in Mabo v Queensland
INo. 21 {1992) 175 CLR 1 at 42, Justice Brennan pointed out:

The opening up of international remedies to individuals pursuant to
Australia’s accession to the Opticnal Protocol to the International
Covenant on Civil and Political Rights brings to bear on the common
faw the powerful influence of the Covenant and the international
standards it imports, The common law does not necessarily conform
with international law, but international law is a fegitimate and
important influence an the development of the common law, especially
when international law declares the existence of universal human
riphis.

It is for this reason thag 1 particularly applaud the attention which the
authors have given to the international jurisprudence of human rights,
The judgments of the European Court of Human Rights and the deci-
sions of the United Nations Human Rights Committee (as well as the
apinions of vther international cousts and tribunals) will increasingly be
stuclivd in Australia as we wmeasure our country’s eriminal justice system
against stapdards: which have been adopted internationally for the
atrainment of fundamental human rights.

Years ago, in a passage quoted in chaprer 2, T called for the collection,
rationalisation simplification and clarification of the rules governing
criminal investigation. 1 could have added thosc rules governing the
criminal trial, sentencing and appeals. This book provides a useful per-
spective and some new insights. Uf those who have the responsibiliry for
the development and reform of the system can sec it as a whole, operac-
ing as a unity, it is move likely that they will get individual decisions righs.

," those decisions are, in turn, illuminared by che growing body of human
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likely that the rules applied will be just znd will
¢ this book draws upon the past, describes
lues to the directions for the furure.

rights law, it is more
endure. It is in this sense tha
the present and offers some <

Michael Kirby
Court of Appedl, Sydney
9 March 1994




