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CONCLUSIONS AND RECZOMMENDATIONS OF THE SPECIAL REPRESENTATIVE OF THE
cECRETARY-GENERAL OK THE SITUATION OF HUMAN RIGHTS IN CARMBODIA

F¥z 2~

FOLLOWING HIS MISSION TO CAMBODIA FROM 21 TO 28 JANUARY 1984
A. Conclusions

. The Special Representative wishes to express his sincere appreciaticn to
;ﬁe royal National Government of Cambodia for the fgl} cooperation received
during his mission, in parzicular in facilitating visits to various

pscitutions such as prisons, courts and hospitals.

b

1. Important progress towards a civil society

2. Important progress in the respect for, and the protection of, human
rights has been achieved in a comparatively short time. This is particularly
go when considered agains: the background of the recent history of Cambodia
which witnessed the terrible suffering of its people and grave derogations
from basic human rights. Such progress includes:

{a} The Paris Peace Agreements of 1591;

(B) The creation of the Kingdom of Cambodia and the Proclamation of
His Majesty Norodom Sihanouk Varman as King;

{(z) The adoption pf the Comstitution embedying human rights provisieons;
(@) The conduct of elections which were accepted as free and fair;

(e) The establishment of a representative, national cealitien
goevernment; and

(£) The beginning of the preocess of blilding a civil society by:

(1} Strengthening the functioning of the National Assembly;
(ii) Establishing the Commission on Human Rights of the National
Assembly;
{iid) Enactment of laws including adopticn of Transitional

Provisions (relating to the judiciary and eriminal law) and
their partial enforcement;

(iv}) Training of officials involved in the administration of
justice, including judges, prosecutors, law enforcemesnt and
prison officials;

v} Improvement in the functioning of soma courts;

{vi) Establishment of the Office of Defendars and their
Association;

(vii) Creaticn and multiplication of RGOs;
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strengthening of systems of education, including

(viii) >duca
universivries, and health facilities;
{ix) Enabling greater freedom of movement;
{x} Facilitating the rights to peaceful assembly and

demonstration; and

(xi} Growth of a free press.

The parsisting problem of security which challenges human rights

2.

3. Nevertheless, major preblems remain. Most serious is the problem of
cecurity and instability caused by non-participation of the Party of
pemscratic Kampuchea (Khmer Rouge) in the process towards democratic
government in cambodia. "This has led to an escalation of military
confrontaticon between the democratically elected Government and the
elements of the Khmer Rouge. Problems include:

{a) Laying of mines in large numbers (repcrtedly by all parties to
the conflict) threatening the right to life, food, health, and limiting the
freedom of movement throughout the country;

(b} Suppert for the Khmer Rouge either explicitly or tacitly by

‘elements in foreign countries, especially the military. The Khmer Rouge could

not survive witheut such suppor:;

{c) Unjust treatment reportedly meted out to some Khmer Rouge defectors
who have surrendered to government forces in answer to the call of the two

Prime Ministers;

{d} Ready availability of mines, grenades and other weapons in markets
throughout Cambodia;

(e} Reported abuse of power by some military and pelice, including
threats to the right to life;

(£} Lack of effective and just means of resolution of complaints by
civilians against military and police;

{g) Undermining and destabilizing the civil society because of an
atmosphere of fear, and the resulting resistance to concepts of human rights
smongst some members of the public;

(h} Diversion to the armed forces cof scarce resources needed to provide
for and safeguard econcmic, social, cultural, civil and political righnts; and

. (i} Failure to render accountable those responsible for major human
Tights viclatiens, including those in powsr during successive regimes since
1870, responsible for war crimes, crimes against humanity and the crime of
genocide.
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3, The destruction of the infrastructures for the enforcement
and realizetion of human rights

4 ocher basic problems arise from the almost total destruction in the
.;5:,20 years of the infrastructures of a civil society necessary to reallze
;::d protect human rights and fundamental freedoms. Such problems include:

(a} Destruction of the health system. Many hospitals lack clean water,
reliable electricity, pharmaceutical and other basic eguipment and trained
perscrmel. In addition, the sale of pharmaceuticals is net regulated in
accordance with interna<ional health safeguards and those available are cfiten
¢2ise or beyond the date of effectiveness;

(b) Gross disruption of the education system. This was due to the
closure or ncn-functioning of primary and secondary schools and the
disorganization of the universities during 20 years of war, as well as the

persecution of teachers, professors and other intellectuals during 18575

te 1878;

{ec} Gross disruption of the economy and the social fabric caused by the
rotal reorganization of the agricultural production, the destruction of the
rarket system, 20 years of wars and international isclatien of the cocuntry.
Thie has led to widespread and unacceptably high levels of unemployment,
prostitution, currency destabilization, inflatien and internal displacement of

the population; and

(d) Disruption of the justice system: after 20 years of war, the
country has been deprived of the rule of law. The deprivations are still
serious, evidenced by the lack of basic texts and the absence of a strong and
independent judiciary which is preperly trained and adeguately paid. Cambodia
alse lacks military and police services, properly trained and which see their
roles as the protectors of basic rights.

4. The approach adopted by the Special Repregentative and
regspcnae of the Government

5. In implementing the mandate entrusted to him by the Commission on Human
Rights, the approach of the Special Representative is and will be to be
supportive of the Cambodian Govermment in implementing its internmational human
rights obligations. He intends to assist in providing the necessary advisory
Bervices and technical assistance to reinforce the Government's efforts to
uphold the rule of law and to build the necessary infrastructures for the
prometion and protection of human rights.

6. As required by his mandate, the Special Representative intends to have
l'fgular contacts with the people of Cambodia. Within this context, during his
fll.rst visit he had extensive cconsultaticns with Cambodian NGOs and also
Vicited priscns and other national institutions in Phnom Penh and Battambang.
He made extensive use of the mass media to reach out to larger segments of the
‘;!mbodia.n population. In future missicns he intends to visit other provinces
il order to assess the human rights situation in all parts of the country.
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He intends to have regular consultaticons with relevant internaticnal

7. . . . . . s . -
and to assist I:|.n coordinating the work cf the United Nations irn human

dies & . . - . ! R
boc weg gotivities in Cambodia. He will also maintain contacts with interes:ted
right i

er. grares. 5
Mert '

v
The response of}the Royal National Govermment of Cambodia has been full
The Spelcial Representative has received the full suppert cf the
Royal Govermment, in jparticular of His Royzl Highness the First Prime

._.s—g Prince Norcdom Ranariddh Varman, and His Excellency, the Seconz

P:;me !-‘m:.ste.r. Mr. }kun Sen. Be met with most senior Ministers and

high-ranking off:.c:.als of the government responsible for the implementation

of human rights matters at the national and provincial levels. The Government
facilitated for the Special Representative a number of visits to courts, a

a university and a prison and in the priscn enabled private

g.
cosperative.

pospital,
discussions with detainees.

g, The focus of the Special Representative’'s activities is to encourage

and assist in implementing the programme of activities elaborated by the

office of the Centre for Human Rights in Cambodia. In this context he is
particularly support;:'.ve of the activities already initiated in the areas of
inszitution-pbuilding, training, legislative drafring and assistance in
reporting ohligacions under the intermational conventieons to which Cambodia is
2 party. He wishes to emphasize to the Commission that the astivities of the
0ffice should not be restricted to Phnem Penh, but to be effective, must reach

ocut to the provinces of Cambodia,

The Special Representative welccmes the establishment of the Human Rights
Commission cf the National Assembly. Taking into account the Cambodian
context, in particular the absence of a fully established and independent
judiciary, the Human Rights Commission is a wvital institution for the

promotion and protection of human rights, tc supplement the effects of other

institutions, including the courts.

11. The Special Representative supports and encourades the efforts of NGOs
and other citizens invelved in human rights activities in Cambodia.

. The priority aress reguiripng urgent attention

12.  The areas of activities which reguire urgent attention ineclude:

(a) The devotion of propar resources for hespitals, schools, courts and
for the defence of tultural treasures, especially Angkor wart;

{b) The support of the National Assembly Human Rights Commission

“including financial assistance for a PIoper secretariat, equipment and
: training; \

(=) The enactment of laws and related activities in specially urgent

- areas, for example:

(&) Establishment of the Comstituticnal Council;
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{11} Esrablishment within the administration of justice of the
Supreme Council of Magistracy, 2 Court of Appeal and a
functioning Supreme Court;
(iii) Enactment of the reformed land law;
{(iv) Fnactment of migration and citizenship laws;
{v} Enactment of a press law, guaranteeing free expression ang te
replace the State of Cambodia (S5oC) law:
{vi) Enactment of a law guaranteeing peaceful assembkly and
demonstration to replace State of Cambodia (SoC) law; and
(@) The implementation of training programmes aimed at the promoticn
and protection of civil rights:
(1) Training police and military in their role in implementing
relevant constitutional provisions and human rights;
(ii) Training of lawyers in relevant constituticnal provisions and
human rights;
(iidi) Training eof judges in relevant constitutionzl provisicns and
human rights; and
{iv} Training of citizens, through the media ané schools, in
relevant constitutional provisions and human rights;
(e} Ensuring true independence of the judiciary by guaranteeing:
(i} Proper salaries;
{(ii) Enforcement of the reguirements of independence;
(iid) Neutral conduct of trials; and

{iv} cpen conduct of trials.

B. Recommendations

1. Right to health

13. There is an urgent need to upgrade the infrastructure and delivery of
health gervices in Cambodia. Many, possibly most, health workers need to be
Tetrained and their skills upgraded. Eguipment, supplies and drugs that meet
international standarde neesd to be made availabie and better allocated and
Managed ts reduce mortality, particularly resulting from malaria and
tuberculosis. More funding is regquired from the central level to the
PIOVinces, districts apnd communes to strengthen the public health sector in
its provision of basic health care to the people.
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14 The Ministry of Health should continue its efforts towards a more
ce;.ralized health system. The assistance of WHO and UNDP in this regard
5%;uld continue and where possible, be supported by cther United Natiens

agencies, bilateral assistance and NGOs.

The Ministry of Health, with international assistance, should comntinue
jrs efforts to develop programmes for the prevention of crippling diseases and
j1inesses. Adeguate services for the rehabilitation, care and training cf

pandicapped and disabled, including victims of land-mines, shouid be

15.

developed.

1¢. Priority should be given by the Government of Cambodia to public heal:zh

campaigns te provide education concerning the use of safe water. Such

campaigns should alsc address the preventicn of the transmissien of HIV/AIDS
and the dangers of the spread of cigarette smoking in the Cambodian

population.

2. Cultural rights

The right of Cambodians to enjoy the cultural heritage of Angkor Wat is
threatened by looting of meonuments and archaeological sites, and by illicit
jnternacional traffic in Khmer treasures. A comprehensive plan for zoning and
environmental manasement of the Angkor site needs to be immediately

implemented and strictly enforxced.

17.

18. Member States must make greater efforts to prevent illicit trafficking in
khmer artifacts. The Special Representative therefore calls on all nations,
and particularly countries in the region, to ratify and effectively implement
the 1570 UNESCO Convention on the Means of Prehibiting and Preventing the
Illigit Import, Export and Transfer of Ownership of Cultural Property

{ratified by Cambodiz on 26 Seéptember 1572)

3, Edugation, including legal educatien

13. There is an urgent need to reinforce the infrastructure of Cambodian
primary and secondary education to ensure universal literacy and the
opportunity for advancement in society. It is already clear that the current
levels of enrclment and retenticn in schools will delay the rebuilding of the
Cambodian economy and thereby retard the establishment of the conditions in
which human rights will flourish and be secure. The highest priority should
therefore be given to the reopening of schools, the building of new schools,
the training of teachers, the ;education of large numbers of the population in
at least one languages in addition to Khmer, and the assurance of egual
oppertunity in education for vulnerable groups.

20. The Ministry of Education should procsed, as a matter of priority, with
its plan to collect and publish statistics on the number of children at every
level of edurcation, showing a breakdown of the number of female students. The
statistics should alse provide data on educational retention so that trends,
needs and pricrities may be monitored by the Ministry, the Cambodia office of
the United Kations Centre for Human Rights, the United Nations agencies
{including UNESCO and UNICEF) and other interested organizations.
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The Faculty ¢f Law and Economics of the University of Phnom Perh shsould,
out delay. consider the inclusion in its curriculum of courses in
cable constitutional and international human rights law for the training
B:1awer5, both in the preparatory and subsequent years. Such courses should
e be‘confined to the study cf the human rights law of any particular csuntr
should be carefully designed having regard to:

.
1.
with
.

opll

not
but

fa} The Constitution of Cambodia and its provisions for the protection
of fundamental human rights;

{b} The other laws of Cambodia relevant to human rights;

(c) The provisions of international human rights instruments to which
campodia is a party; and

{d) Other relevant internaticnal law and practice.

23, The Cambodia cffice of the United Nations Centre for Human Rights should
pffer its assistance te the Faculty of Law and Economics by:

(a} The provision to the Faculty of human rights and other texts,
including these translated inte Khmer:; and

) The arrangement of workshops for students and staff in relevant
legal principles. At least one such workshop should be organized by the

" cambodia office of the United Natiens Centre for Human Rights during 1994 to

which staff and students of the Faculty should be invited.

23. In the event that a second scheol of law is established in Cambodia, the
Carbodia office of the United Nations Centre for Human Rights should make
contact with those responsible for the design and content of the curriculum in
that school to ensure that it integrates relévant constitutional and
international human rights law into its eourses.

24, The system currently followed in the Faculty of Law and Econemic¢s in
Phnom Penh results in the elimination of large numbers of students at the end
of the preparatory year following matriculation. Consideration should be
given by the Faculty of Law and Economics, in consultation with the Cambodia
office of the United Nations Centre for Human Rights, to avoid such wastage
and allow at least some of the students who have been eliminated after the
Preparatory year to be awarded a diploma or a certificate of legal studies.
For many years in the future there will be a sghortage of trained judges and
lawyers in Cambodia. The need for paralegals to perform work in relation to
the assistance of persons before the courts, tribunals, commissions and other
bodies in Cambodia could be met in part if some gqualification, short of a full
legal degree, were recognized. Such qualification should include basie

instruction in constitutional and international human rights law.

2.  The proposal of the First Prime Minister, HRH Prince Norodem Ranariddh
Varman, for genaral human rights information and education is strongly
tndorsed, The Cambodia office of the United Nations Centre for Human Rights
$hould mxplore with the First Prime Minister‘s office ways in which members of
the Government, from all political parties, could be invelved in this process,
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seribution of simplified information in Khmer, and in languages ct
echnic mincrities living in Cambodia, concerning the cons:ltu?lcnal.pr:.nr:.‘.pies
'-d human rights standards sheuld be encouraged by the Cambodia office cf the
ﬁu:ited Natiecns Centre for Human Rights. In this work, the Cambodia cffice
5;:,“1@ cooperate closely with the Government, med:_'.a and relevan; NGOs.

special attention should be paid to the introductien of human rights

: -:he ¢l

. sducation in:

"(a) General scheoling, both at primary and secondary levels; and

(o) Education of relevant specialized groups, such as members of the
‘yational Assembly, judges, prosecutors, police, military, prison officials and
osther public cfficials.

4. Judicial independence and the rule of law

26. © A code of judicial practice or other law should be adopted providing fer
the effective assurance of judicial independence and integrity in Cambodia.
“'such a law should provide:

(2) That judges should not censult eor have contact with any ministerial
. official concerning particular cases, except in open eourt and with the
approval of both parties or their representatives. The alleged practice of
'judges consulting with the Mipistry of Justice in private about the
decermination of cases either before, during or afzer trial should cease
erthwith;

{b) That judges should not accept any gift, present, gratuity or
benefit of any kind from, or on behalf of, any litigant in their court whether
efore or after decision. A gift before decision which may influence the
‘decision deprives a party of the fundamental human right to be judged by a
manifescly independent and impartial tribumal, and may amount to corruptios.

F gift after decisicn, even if it did not influence the decisicon, may create
‘an impression in the losing party and the community that the judge was
nfluenced by the hope or prospect of such a benefit;

(e} A procedure which is just to the complainant and the judge for the
investigation of complaints against judges in respect cf the performance of
their judicial duties; and

() A procedure for the removal from office of judges found, by
appropriately stringent standards, to be guilty of corruption or misconduct in
4 way relevant to their office or found to be suffering from a proved

incapacity to perform judicial functioms.

27. The present salaries of judges of municipal and provincial courts
(r_eported to be US$ 20 per month) are wholly inadeguate. They do not provide
sufficiently for the sustenance and support of a judge and his/her family.
Such low salaries make it almost impossible for judges to be independent.
They expose judges to the temptation of corruption and the necessity to rely
upen gifts, etc. which are incompatible with judicial office. Means should
Urgently be found to provide judges in Cambodia with salaries angd other
benefits of office sufficient to remove the exposure cf judges to temptations
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of corruption. Such means would serve to recognize the difficulcy and

. ule of

impoYTance of the work of judges in building a society based on the
;a,‘. without an incorruptible judiciary, the rule of law will net take roo:
in cambodia.
28 11 cambodian judges should be supplied, upen appointment, with:

{a) Copies of the Constitution of Cambodia, the international huma=n
rights instruments to which Cambodia is a party and other relevant materials,
in KhmeT znd in any United Nations official languages as desired; and

{b} Copies, in Ehmer and any United Nations official languages as
aesired, of the relevant principles for the independence of the judiciary,
-ncluding the Basic Principles on the Independence of the Judiciary adoptec bv
the Seventh United Nations Congress on the Prevention of Crime and the
rreatment of Offenders held at Milan, Italy in 1385 and endorsed by the
general Assembly in its resclution 40/32 of 22 November 1585 and the draft
geciaration on the independence cf justice.

29. The Cambodia office of the United Nations Centre for Human Rights should
continue to cooperate with the judiciary in the facilitation of:

{a) Translations into Knhmer of basic texts, including the above;

(p) Workshops for the instruction and updating of judicial education on
pasic constitutional and human rights law; and

(c) Supplies to courthouses throughout Cambodia of basic texts and
relevant information. The possibility of a human rights newsletter for the
judiciary, Government and NGOs should be considered, if funds permit.

30. The judiciary cannot perform its high constitutional function without
proper salaries, facilities, equipment, staff and other resources. Judges
complained to the Special Representative about the lack of rudimentary
resources, including the paper necessary to record judicial decisions. Such

facilities should be provided without delay.

31,  The recommendation of the seminar on administration of justice for senior
officials nominated by the Ministries of Justice and the Interior, organized

by the Cambodia office of the United Nations Centre for Human Rights,

11-17 January 1994, that the courts be given appropriate budgetary allocations
tor their functions, is strongly endorsed. The Cambodia office of the

United Nations Centre for Human Rights should also explore ways in which the
tquipment and basic facilities available to judges could be improved without
delay and make recommendations to this end for a later report by the Special
Representative,

32.  The Cambodia office of the United Nations Centre for Human Rights, in
discussion with the Supreme Council of Magistracy, once established, should
¢Xplore with the Ministry of Justice the feasibility of implementing a scheme
°f judicial mentors. Under such a scheme, ‘judicial! officers from other
Seuntries with a tradition of incorruptibility and independence could
Participate as resource perscns in judicial chambers. They could alse work
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with relevant ministries, officials invelved in the legal system and NGOs, by
coviding advice and information on analogous solutions from their countries
and by draftring legal documents, codes of practice, etc,

5. Tair and open triel

33, The judiciary and the relevant ministries should take steps to ensure

that:

{a) Article 13 of the Transitional Provisions providing for the
pringing of every accused person before a judge within 48 hours of arrest

" ghould be strictly enforced;

(b) Article 10 of the Transitional Provisions should be strictly
enforced to ensure that no person held in custody is denied the assistance of
legal representation for a long period. Administrative arrangements should be
made without delay te provide all perscons in prisons with a netification of
their rights and of practical ways ©f taking advantage cf them;

(¢) Article 17 of the Transitional Provisions should be strictly
enforced so that the accused’'s defender can, without delay and as of righe,
without need of special or additional permissien of a judge or any other
person, have access to the accused’'s file. Consideration should be given to
enlarging this right to permit the defender, at reascnable times upon
reasonable notice in confidential circumstances, tc have access to the client
held in custody for instruction and the preparation of the person’s trial or

appeal ;

(d) The provisions of Article 14 of the Transitional Provisicns
should be strictly enforced so that no person’s pre-trial detention exceeds
four months. If the trial cannot be brought on in this time, the accused must
be admitted to bail or released. Arrangements should be made by the judiciary

for:

(i} Priority of hearing to be given to cases where the accused
confesses to the crime charged and must appear only for
sentencing;

{id) Priority of hearing to be given to simple contested cases
ready for trial;

(iii) Priority of hearing to be given to urgent cases including
accused persons who are juveniles, first offenders, persons
charged with minor offences, pregnant women, mothers of young
children, offenders who are sick or old or otherwise
deserving of priority. Systems for the monitoring of cases
should be established to ensure eguitable treatment of casges
under investigation and awaiting hearing;

(¢} The notification to prisoners of the likely time for the hearing of
their proceedings with due notice prior to the assigned date of trial or
appeal ;
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(£} The eguality of treatment in examination of witnesses on behalf of

gecused as well as the prosecutcr. The reported practice of permitctong

ve latter when denying the former must cease. The accused must be permitted,
e - . ;

51.1:"6 it is relevant, to examine orally those who make the accusation;

wik-

(g) The accused must be afforded the gpportunity of‘ being tried with a
Jefender in the presence of the witnesses called against h:.m.o*._‘ her. .Ir. the
absence of informed consent on the part of the accused,ﬁ a cr;m:‘.nal trial or
appeal may not be conducted based scolely con documentation received by the
j:dae from the police or the prosecutor. The judge must hear both sides
bef;re deciding the case. The accused and/or the defender must be given the
srtunity to be heard before any decision is made on whether the accusaticn

opPer , .
his been proved and before any sentence is imposed;

{h) Judges must nct consult officers of the Ministry of Justice or an
cther person or body while a case is before them. This practice must cease
jmmediately, since it is incompatible with judiecial indepenc_]ence. If
pecessary, the judge might request assistance from the Ministry to be given in
ppen court in the presence of the accused and any defender and subject to a
right of coentradictieon and comment by any party to the proceedings;

{i) In civil cases, litigants should be allowed by courts, as a matter

¢£ practice, to have the facility of legal advice and to have a civil o

eonsultant. The reported resistance to this facility on the part of the
courts and the Ministry of Justice should cease; and

{3) All trials and appeals should be conducted in open court, in the
presence of the accused. The media should be allowed access to such trials so
that judges, whilst judging, may alsc be judged by the community for. their
lawfulness and fairness - both for their conduct of proceedings and for their
decisions. Any derogations from the open administration of justice should be
strictly limited, previded by law and ordered in public only for reasons given
at the time. The reported practice of confining theose allowed to attend some
courts in Cambodia to those holding an invitation or summons from the court

"should be discontinued.

3. The foregeing are already provided by the laws of Cambodia. However,
there have been many reported derogations. The reports appear to be reliable.
It is highly desirable that, without delay, practice in Cambodia be brought in
conformity with the laws and intermational human rights standards. The
Cambodia ocffice of the United Nations Centre for Human Rights should cooperate
with the courts and the relevant ministries towards this end.

ractices

6. New laws:; nscessa

35.  The Royal Natiocnal Government of Cambodia sheuld give priority to
ntroducing laws - and the National Assembly to the enactment of laws -
conforming to international human rights laws for the:

o {a) Establishment of the Constitutional Council as envisaged by the
onstitution, te fagilitate constitutional review of bills and laws;
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{b) Establishment of the Supreme Council ol Magistracy as envisagez by

the ronszituticn;

clarification of the rights and cbligations of judicial

{e)
independence;

() Creation/strengthening of the right to judicial remedies, in
pg—:iculara the right to be physically produced in a court to be subjecs to

che court’s ordexr (habeas corpus);

(e) Assurance of fair, neutral and just trials of criminal and civil
cases in the courts;

(£) Efficient and just determinatien of disputed cases of claims to
pationality and citizenship of Cambodia;

(g} Protection of freedom of the press and other media with due
regard to proper restrictions necessary to uphold other basic human rights
(e.g. reputation, privacy, freedom from discrimination);

{h) Protection of the rights of peaceful assembly, demonstration and
the peaceful expression of views on political, social and like questions;

(i} Privileges and duties of non-governmental organizations established
for social or charitable objectives, including for the advancement and defence

of human rights;

(3) Just and peaceful rescluticn of land claims having regard to the
need to remove:

(i} Uncertainties as to the ownership and right to possession of
land as a result of decades of war and civil strife and
competing claims; and

{ii) Risks of cppression, abuse of power and favouritism in the
allocation of land amongst competing claimants and local

authorities; ang

(k) Establishment of a system of land registration and title, and
assistance to that end by countries with such systems, is especially
recommended having regard to the large number of such land disputes and the
potential which they provide, if not quickly and justly resolved, for the rise
of persisting conflict and lawlessness.

36. Upon the establishment of the Supreme Council of Magistracy, the Council
should proceed without delay to the appointment of the members of the Court of
ﬁppeal in order to begin clearing the backlog of outstanding appeals awaiting
earing,

37, Rules of Court and practice guidelines should be made and other laws
tnacted providing for:

{a}) The efficient and just conduct of the business of the courts;
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(b} The ongoing training of judges including in relevant comscituzicnal
ané human rights law;

{e} The provision of a right of audience to gualified members cf the
1egal profess:ion and orher persons before the ccurts of Cambodia together wizh
:h; duties, privileges and immunities of such persons; and

) The curricula fer university and other courses for the training cf
members of the legal profession and others with rights of audience. Such
curricula should include instruction in relevant constituticnal and
jnternational human rights law.

38, As a matter of general practice, the drafting of laws should follow a
cransparent procedure, particularly at this phase of lawmaking in Cambcdia
where so many important laws must be drafted and enacted in a comparatively
ghort time. The secret preparation of laws reduces the opportunity of NGOs,
academics, other interested groups, individuals and the Cambodia office of the
Urited Naticns Centre for Human Rights, to make submissions and contributicns
to the form and content of laws having relevance to fundamental human rights.
Upon the presentation of drafc laws to the Naticnal Assembly, having relevance
to human rights, such draft laws should be:

(a) Referred to the Human Rights Commission of the Naticnal Assembly
for review of conformity with constitutional and international human righcs

*"law; and

{b) Provided to the relevant NGOs, academics, other interested groups,
individuzls and the Cambodia office of the United Nations Centre for Human
Rights, for comment.

3s. Such comment should be taken inte account by the Government and the
Natiocnal Assembly in the consideration of suéh laws before final enactment and
for the revision of such laws once enacted.

7. Zhe police and milicary

40. The Cambodia coffice of the United Nations Centre for Human Rights, in
tocperation with the Ministries of the Interior and Defence, should institute
courses and reform of the current curricula of the armed forces and police of
the Kingdem of Cambodia to ensure:

(a) A basic understanding of the requirements of the Cambedian
Constitution and other laws, and of international human rights obligatiens
accepted by Cambodia; and

()  An appreciation of the vital role of the police and the military as
Protectors of basic human rights under the law and as guardians of the
Coenstitution adopted for its people by the democratically elected members of
the Constituent Asgembly and proclaimed by His Majesty the King.

il. To supplement the remedies already provided by law, particularly judicial
Temedies, an independent complaints office should be created in addition to
internal mechanisms that are already in place. Such an office should be




T, 0 g Y T N, T

KT gy i o

m
T G T i T, T o oo 1l M

DA

E/CN.4/1854 /73 /A2, .
page 1% :

fernished with appropriate resources, held by a perscn of unguestioned
integrity. and empowered to recgive, invegtigate and quickly act upeon .
complaints by persons in Cambodia cencerning gnlawfglt unfa;r,.cppre551ve or
nﬂrﬁas.-mable conduct by any member of the police, military, prison system or
other government service in Cambodia.

42. In addition to other legislation that may be in place, a law should be
enacted governing the use of firearms by officers of the peolice and the

such law should regulate:

military.
{a) The issuance, logging, return and secure depdsit of firearms;
{b) The limited tircumstances in which they may be used in relaticn te

the civilian population - including the definition of the serious cases in
which it is justified to use firearms against unarmed civilians in accerdance
with the Code of Conduct for law Enforcement Officials and the Basic
principles on the Use of Force and Firearms by Law Enforcement Officials,

adopted by the United Nations;

{c) The need for warnings prior to use, including the use of warning

" shots:

(4} The provision of a full report after use;
(e) The provigion of evidence in relation to use; and

(£) The provision of a complaints mechanism for investigating the
alleged abuse of the use of firearms by cofficials and breach of the law.

B. Prisons and other custeodial detention -

43. A system of scrutiny cof prisons and the detainees therein should be
initiated for Cambodia and a law should provide for:

la) The monthly delivery by the head of each prison to the head of the

‘judiciary in each provinece of a full list of all prisoners held in custody

showing the date of original incarceration, the offence(s) charged or
established, the length of detention, the date or estimated date of trial or
sentence {if still to be conducted) and details of any priscners discharged or
removed from the prison in the month under report, including any prisoners who

have died in custody;

{b) In the case of deaths in custody, a full medical report should be
pProvided specifying the cause{s) of death;

(c) Regular visits to the prison by members of the judiciary to hear

" and determine:

(1) Complaints of cffences against prison discipline on the part
cf prisoners;

(ii) Complaints by prisoners about their treatment in prison or
the lawfulness of their detenticn.
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i The maintenance of unauthorized prisons or places of involuntary custodyr
;‘ pfovided for by law, whether by the military or pclice or other
:u:hcrities, should be forbidden and steps taken without delay to clese any

such prisons or places of custody.
The law should provide for the dismantling or cenversion of dark cells

4%, ] ; .
andé the destruction cf shackles and other instruments of inhumane treatment or
_Punishmen:.

.45, pefenders and other authorized representatives of priscners held in
custody should be entitled by law:

{a) At reasonable times without any special judicial order to have
access To a prisoner held in custody, without the presence of custodial staff,
to discuss with the prisoner the defence of the prisoner whether at trial or
on sentence or the presecuticn of an appeal or application for review
following conviction and sentence; and

{b) To notify a particular priscner or prisoners in general of the
facilities provided for the defence of prisoners or the timely prosecution of

appeals.

¢7. The law should provide that autherized members of NGOs shouldé have
"vegular access to prisons to inspect prison conditions and to converse with
priscners, both convicted and on remand, to ensure that prison conditions are
humane and conform to international standards applicable in Cambodia.

48. Within the priscn, the law should provide for:

(a} Separate detention of juveniles and adults and the accommodatien of
juveniles in separate facilities designed for their education, vocational
training and welfare, as proposed by the Second Prime Minister of the
Government;

(b) Separate detention of men and women, and the use of female
custodial staff in areas where women are acconmodated;

(e} Separate detention of priscners awaiting trial and those already
convicted;

{d) The provision to all priscners of
(i} Adecuate food and water;
(ii) Adeguate facilities cof recreation;
(iii) Adeguate reading material, if so desired;
(iv) Adeguate and appropriate medical treatment and regular

medical checks, especially in relation to the presence of
malaria and tuberculosis; and
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(v} The facility of an interpreter, when reguired, for the
preparation for trial or appeals.
(e} The netification to the prisoner upon reasonable request, and at
once in three months, of the likely date of the hearing of the

. ;izzzner's trial, sentence or appeal;
(£) The provision to each prisoner of the forms necessary for:
(i) The prosecution of an appeal;
{ii) The engagement of a defender or other representative; and
(114} The prosecutiocn of any complaint concerning treatment in
custody.

46. Pending the adoption of a law providing for the ahove, the foregoing
recommendations should be implemented as a matter of administrative practice.
1n each province, a member of the judiciary must be designated by the head of
the judiciary as the judge in charge of scrutiny of prisons. That judge
should exercise the right already conferred by law to visit all prisons in the

province to perform the functions set out above.

50. Further suggestions for the improvement of prison conditions in Cambodia,
to ensure their conformity with fundamental human rights, should be

recommended by members of the judiciary to the Supreme Council of Magistracy
for consideration. If approved, the suggestions should be submitted to the
Government and the National Assembly, with a view to the adoption of
appropriate laws following consideration by the Human Rights Commission of the

_Natiecnal Assembly.

51. (Courses of instruction for prison perscnnel should be organized by the

- relevant departments of the Ministry of the Interior. The Cambodia office of
" the United Nations Centre for Human Rights, other United Nations agencies and

local NGOs should cooperate in spuch an sffort. Courses should include
instruction in constitutional and internaticnal human rights law with
partigular reference teo the requirements governing the humane treatment of
prisoners and the attainment of the United Nations Standard Minimum Rules for

the Treatmen:t of Prisoners.

§. Prass law and freadem of expression

52. A new law for the regulation of freedom of expression in relation to the
media (press, radio, television, etc.} should be enacted by the National
Assembly as scon as possible. Such law should be compatible with the

.. Constitution and applicable intermational human rights principles and should

ensure ceontinuance of the greatest possible freedom of expressicn compatible
with the respect for other human rights (privacy, reputation, freedom from
incitement to racial hatrad, etc.) and with other limitatiohs reascnably
imposed by law and compatible with the necessities of a democratic society.
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The Human Rights Commission ef the National Assembly, in acco

Y,
with the rules of the Naticnal AssemblY;

(p) Relevant and interested NGOs which request the opportunity to
comment and

{ec) The Cambodia office of the United Nations Centre for Human Rights.

Upon presentation of the draft law the Cambodia office of the

United Nations Lentre for Human Rights should organize a seminar to discuss
che draft law with the participation of members of the National Assembly,
government officials, representatives of the media, relevant NGOs, other

interested agencies and individuals.

Bd.

55. The media in cambodia, which enjoy an unprecedented and high measure of
freedom cf expression, should ensure that they continue to enjcy that freedom,

by adopting measures of self-regulation for:
{a} The redress of complaints sutside the courts;

(b} The upholding of proper standards of journalism in matters of

accuracy;

{c) The promoticn of human rights, ineluding racial and ethnic harmeny,
within the Kingdom of Cambodia.

10. Yulperasble éroggl

56. There is an urgent need for enactment of laws to promote and protect the
rights of women in the following areas:

(al Labour iaw, covering both the private and public sectors;
(b} Family law, including provisions for child support; angé
(¢} property law that respects the rights of women.

57. There is alsc a naed to enforce:

() Constitutional provisions ensuring equal access to essential
services such as education and health care;

{&) criminal law, particularly with respect to sexual assault and
domestic abuse.

5. The Royal National Government of Cambodia should ensure that it
recognizes the special needs of women by:
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(a) Ensuring, through public information and education campaigns,

f Women are made aware, as far as possible, of their rights and of the services
chat are available to them;

X (b) Investigating and making all efforts to combat the explcitation eof
) WwOmen particularly in regard to the sale and trafficking of women and children
3 for the purposes of prostitution, labkour expleoitation and forced marriages:

t

: and

E (e) Providing birth spacing and child care services.

[ co, The Cambodia office of the United Nations Centre for Human Rights should
cooperate with other relevant United Nations agencies, NGOs and community
-rganizations to promote the status of women particularly in the areas of
;agcur, family, property and criminal laws. It should, where possible, lend
its support and assistance to government initiatives in these areas.

0. The Cambedia office of UNCHR and UNICEF should continue to cobperate
closely in order to assist the Government of Cambodia to:

{a) Davelop legislation which reflects the provision of the Conventicn
on the Rights of the Child and the Convention on the Elimination of All Forms

of Discrimination against Womern;

(b) Better understand and further develop mechanisms to meat monitering
and reporting responsibilities;

(c) Establish legal systems and community networks for enforcement of
laws designed to protect the rights of women and children;

{d) Protect the rights of juvenile delincuents; and

{e) Provide social communication and information through media
campaigns and social mebilization activities in schools, villages and health
care facilities.

61. The adoption of new citizenship and immigration laws in conformity with
the human rights requirements of the Constituticn, applicable intermational
human rights instruments ratified by Cambedia and applicable internatienal law
should be enacted without delay. Such laws should provide for:

(a) The establishment of the criteria for the acquisition of
citizenship and nationality of Cambodia;

{b) The proof of such citizenship and natiocnality required where
claimed by an individual but disputed by the authorities of the Kingdom of
, Cambodia;

(¢} The tribunal or court to resolve authoritatively, speedily and
| without undue formality all disputed claims to citizenship and naticnality;

{d} The resclution of claims to refugee status;
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(el The humane treatment cof perscns held in custody pending the
de:ermina:icn of disputed claimg and, where appropriate, the release of such
pe,sgns or. cenditions pending such determination;

(£) The sitting of the court or tribunal in or near centres where

rumerous digputed claimants reside or are held; and

(g) Humane procedures for the deportation of persons whese claim to
eitizenship and nationality are rejected.

62 The Government of Cambodia, in collaboration with the United Naticns
High commissioner for Refugees, should carefully assess that food rations and
other assistance provided, in a very efficient and coordinated manner, to

rambodian returnees do not run out.

¢3. The Human Rights Commission of the National Assembly should consider, as
its resources and programme permit, the drafting of legislation for submission
to the Government and the National Assembly:

(a} Forbidding discrimination against persons particularly eon the
grounds of race or ethnic origin;

{b) Forbidding and punishing the spread of racial hatred or hatred of
any person on the ground of ethnic origin; and i

{c) Providing redress to victims of such discrimination and hatred.

64. Upcn receipt of a report from the Human Rights Commission of the National
Assembly upon this topic, the Government and the National Assembly should give
urgent priority to enactment, promotion and enforcement of such law.

€5. There ghould be referred teo the Human Rights Commission of the Mational
Assembly for examination and reposrt to the National Assembly and the

Government the discriminateory provisions of Chapter Three of the Constitution.
This chapter contains provisions discriminating against persons who are not
Khmer citizens. Such provisions should be removed from the Constitution after
due consideration and replaced by provisions ensuring equal rights to all
persons within the territory of Camboedia, regardless of ethnicity or
nationality. Such altered provision should conform to Cambodia's obligatiens
under relevant international human rights instrumentcs.

66. The Government should consider developing information and education
Programmes based on principles of racial equality, ethnic harmony and
non-discrimination for the general public, schools, community groups, NGOs and
othars,

1l. Humsn Rights Cormigsion of the National Assembly

§7.  The Human Rights Commission of the National Assembly of Cambodia reguires
;he_hlghest possible support of the Royal Nationmal Governmment of Cambodia, the
dtional Assembly and the international community to carry out its tasks in an
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and effective manner. The Commission should be provided with a

independen: : :
gecretariat of appropriate size and expertise with adeguate staff, eguipment

and resources to fulfil the requirements of the Commission.

¢s. In particular, the National Assembly should ensure that the Commissicn
is able to perform its tasks of receiving and dealing with complaints

and prometing and protecting human rights with independence. The

paticnal Assembly should strengthen the Human Rights Commission‘’s capacity
to directly receive and deal with complaints by the provision of adequate
graff, and the Commission‘s akility, on its own initiative, to travel
tnroughout the country for the promotien and protection of human rights and
the handling of complaints from cutside Phnom Penh.

-

ch. In addition, it is wvital that the Commission:
{a} Reviews all bills and existing laws which relate to human rights,
to ensure their conformity with international human rights standards;

(b) Logs, acknowledges and fpllows up all complaints properly by
affective investigation;

(e) Informs complainants without delay of its decisions and the reasons
for such decisions;

(d) Provides an annual report to the National Assembly which is
publicly available and reported in the media containing statistical and other
information concerning its work;

(e} Publishes a newsletter; and

{£) Regqularly informs the people of Cambodia of its work by way of
participation of its members in interviews.and other media programmes.

70. The Government sheould ensure that the recommendations made by the
Commission for the resolution of complaints are effectively and speedily
implemented and appropriate remedies are provided to wvictims.

71. The Cambodia office of the United Nations Centre for Human Rights, in
conjunction with the Inter-Parliamentary Union, interested United Natiens
agencies, NGOs and private bodies should conduct a workshop in Phnom Penh in
1954 on the operations of parliamentary human rights bodies. Such a worksheop
should include experts with appropriate experience on the handling and
determination of complaints, the applicable constitutional and international
human rights law and the propagation of human rights principles in the
community. It would be desirable that participants in such a workshop should
include:

(a) Members of the Human Rights Commission of the Cambodian National
Assembly;

(b) Other members of the Naticnal Assembly;

(e) Officials ©f the Royal National Government;
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(d) Members of the judiciary:
(e) Cambodian NG2S; and

(£} Appropriate experts.
3 If funds are available, it would be desirable to provide occasicnal
vigits by members and staff of tha Human Rights Commission of the Naticnal
assembly to visit foreigm parliamentary and human rights bodies.

73. The cambodia office of the United Nations Centre for Human Rights should,
with the approval of the Human Rights Commission of the Naticnal Assembly,

contact appropriate parliamentary and human rights bodies to suggest that they
5ponsor visics of members to Cambodia to share experiences and discuss commca

preblems.

94, The possibility of establishing cther independent agencies for the
prometicn and protection cf human rights in Cambedia and the reception and
resclution of complaints sheould be kept under consideration by the Royal
National Government of Cambeodia, the National Assembly and the Human Rights
commission of the National Assembly. Such consideration should take into

account:

{a) The experience of the Human Rights Commission of the National
Assembly of Cambodia and its capacity within its respurces and the legislative
duties of its members to discharge their functions with efficiency and
effestiveness; and i

{b) The sustainability in the 'special conditions of Cambodia of the

* creaticn of an independent national institution for the prometion and
protection of human rights, such as an Ombudsman, a Defender of the People, ox
a human rights cemmission as in numerous othér countries. Such an institution
would not replace the Human Rights Commission of the National Assembly of
Cambodia, but would complement its work.

12. : Security

. 75. The United Nations Commission on Human Rights should call upon all States
Members of the United Nations to recognize and support the efforts of the

Royal National Government of Cambodia in establishing a eivil society in that

country and that Governments and armed forces of such countries should desist

from support, explicit or tacit, to those armed groups which have refused or

failed to participate in the moves of Cambodia towards democracy and respect

for human rights.

76, The Commission on Human Rights should urge all States Members of the
United Nations to adopt laws and strict practices to police the manufacture,
Supply and export of land-mines (particularly anti-personnel) many of which
have been, and are being, installed in Cambodia with devastating conseguences
for the human rights of individuals injured and for the human rights of all in
A society which is thereby destabilized.
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77. The Special Representative welcomes the recent statement by
king Sihanouk Varman calling for the immediate cessation of all mining in

" cambodia by military personnel. The Commission on Human Rights should e
recommend to the Royal Naticnal Government of Cambodia that it consider i
drafting appropriate legislation to ban and make illegal and punishable by law

the import as well as the use of mines in Cambodia.

78. The Commission on Human Rights should call upon all States Members of the
United Nations to assist in the removal of mines in Cambodia, which continue

tpo cause terrible damage to human lives and property and severely to affect

the rights to life, health, adeguate fcod and freedom of movement. Member
states should provide technical assistance and monetary support to the
organizations which are engaged in the removal of mines in Cambodia. Without
support from the international community, the pecple of Cambodia will c¢ontinue
te suffer this blight for a very long time to come.

79. The Commission on Human Rights should urge the Secretary-General to
convene an international conference for an urgent review of the Convention on
Prohibitions and Restrictions on the Use of Certain Conventional Weapons which
may be Deemed to be Excessively Injurious or to have Indiscriminate Effects of
1980 to ban the manufacture, supply and export of anti-personnel land-mines.

13. Conduct of Paace-keeping and cther United Nations officials

80, The Commission on Human Rights may wish to reconmand teo the
Secretary-General tec issue guidelines based on the experience of UNTAC in
Cambodia. Such guidelines would govern the recruitment, briefing and training
of peace-keeping and other United Nations personnel. These guidelines would
‘address at least the following:

{a) Instruction in the social relations of personnel with the host
population, including in cultural and moral norms of behavicur in the country;

{b} Instruction in relation to proper sexual practices including, where
appropriate, contraception and safe sexual practices to prevent the global
spread of EIV/AIDS;

(c) The availability of free testing for KIV and other sexually
transmitted diseases; and

{d) The provision of on-base recreation and sporting facilities.

81. Guided by the experience of UNTAC in Cambodia and the general lessons

of experience from other United Nations peace-keaping activities, the \
Secretary-General could issue a2 code of conduct applicable to all

~United Nations peace-keeping parsonnel, regardless of their country of origin.
Consideration should also be given to the establishment in each case of a

 monitoring body to:

(a) Recsive complaints, investigate and issue appropriate sanctions for
Misconduct; and

(b) Moniter behaviour and make recommendations.
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62 The Commission on Human Rights may wish te recommend to the
5eéretary—General the adoption of adequate measures to §ssi5t in the support
of abandoned children of UNTAC personnel and to assist in tl?e settlement of
o;he, proper claims against UNTAC.

14. International obligations

g3. The Government of Cambodia should fulfil itsl obligar.igns. under the

United Nations conventions en human rights whicl? 1t_has‘rat1f1§d. The an:re
for Human Rights and other agencies should provide it with advice and guidance
on fulfilment of its reporting obligations.

g¢. The Govermment of Cambodia should consider acceding to the first Optional
srorocol to the International Covenant on Civil and Political Rights to allow
the econsideration by the Human Rights Committee of individual allegations ¢f
human rights viplations under the Covenant.

g5. To consider its obligations under ipternaticnal human rights instruments
to which it is a party, Cambcodia should consider: :

(a} Establishing a specific mandate of the Human Rights Commissiocn of
the National Assembly to advise the Assembly on the conformity of laws
introduced for enactment with such intermational obligations; and

{b) Creating an inter-ministerial committee to prepare the reports
vhich Cambodia must submit to United Nations treaty bodies under the relevant

conventions.

gs. The Cambodia office of the United Nations Centre for Human Rights should
continue to provide assistance, as reguested, to the Human Rights Commissicon
of the Naticnal Assembly and any such inter-ministerial committee in ensuring
that laws and practices in Cambodia comply with international human rights

law,

€7. The Kingdom of Cambodia should complete without delay the agreement
between the United Nations and the Government of the Kingdom of Cambodia
regulating the cperations of the office of the Centre for Human Rights in
Cambodia and the implementation of & human rights technical cooperation
Programme., Such an agreement includes the necessary provisions with respect
to the status of the Cambodia cffice of the Centre for Human Rights,

Privileges and immunities, facilities as well as the human rights programme to
be implemented in Cambodia.

88. The United Nations Advisory Committee on Administrative and Budgetary
fuestions should decide without delay the budget for the biennium 1994-1595 to
finance the staff and the operation of the Cambodia office of the Centre for
Buman Rights as propesed by the Centre for Human Rights and as approved. The

Aftivities of the Cambodia office of the United Nations Centre for Human

Rights should not be restricted to Phnom Penh. The necessary funds should be
Provided to enable the Cambodia office to operate in the provinces., As a
first step, it will be necessary to open a provincial office in Battambang.
The head of the Cambodia office of the United Nations Centre for Human Rights
thould be appointed without delay in oxder to take charge of the Centre’s
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mission in Cambodia and teo ensure the continuing fulfilment of the obligaticas
of the Centre to assist the Government of Cambodia in the promotiocn and

protection of human rights as mandated by the Commission on Human Rights and

anvisaged in:
{a) This report and future reports; and

{p) The programme of the Cambodia Office of the United Nations Centre
for Human Rights, as approved.

g9, The Governmment of the Xingdom of Cambodia may wish to consider sending a
delegation, at the highest possible level, during the consideration of the
report on Cambodia by the Commission on Human Rights at its fiftieth session,
in order to permit the most fruitful dialogue between the representatives of
the Kingdom of Cambodia and the Commission on Human Rights in relation to:

{a) The matters dealt with in this report;

(8- The needs of Cambodia for further technical advice and assistance -
whether from the Centre for Human Rights, other United Nationg agencies or
bilateral assistance between Member States and Cambodia - in order te assist
Cambodia to meet its internaticnal and constitutional obligations feor the
promotion and protection of human rights,

s



