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CHAIRMAN-—I welcome witnesses and any members of the public who may be

present for this inguiry into the role and functions of the Law Reform Commission,

KIRBY, Justice Michael Donald, 2C Dumaresq Road, Rose Bay, New Soulh
Wales 2029, was called to appear before the committes,

CHAIRMAN—Welcome, Justice Kirby. Do you have any comment to make on
“the capacily in which you appear?

Justice Kirby—I am appearing really in a personal capacity but it is not entirely
personal. My past exi:ericnce as an officer of the Commonwealth and Chairman of the
Law Reform Commission and my experience at the moment as President of the Court of
Appeal are both relevant to what 1 am going to say. [ draw on my experience in the Law
Reform Commission and in the court in my submission to the cornmittee.

CHAIRMAN—Although the committes does not require you to give evidence
under oath I should advise you that the hearings are legal proceedings of the parliament
and warrant the same respect as proceedings of the House itself. The giving of false or
misleading evidence is a serious matter and may be regarded as a contempt of the
parliament. Would you like to make an introductory statement before we ask some
questions of you?

Justice Kirlyy—Yes, thank you, Mr Chairman, and thank you for inviting me to
appear before the commitiee. 1 did prepare a written submission but, unfortunately, such is
the pressure on my secretary that she has not yet typed it up. When it is typed up I would
15k leave 1o send it to the committee so that it can be available to you, It sets out my
general views on the subject of your inquiry. I welcome the inquiry; I think it is timely
wnd appropriate; T think it is a good thing that all institutions are reviewed, After nearly 20
years of existence, it is appropriate that the Australian Law Reform Commission should

wavc to accoum w t.hc. parhamcnl wh:ch scl :l up-
Thc cxpcnencc hat makcs my conm‘buuon of some use to you 1s pnma.nly, my

Comrmssmn I wu appomtecl to the comnnssaon m 19'1'5 havmg
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only then recently been appointed to the arbitration commission. ! took up my duties in
February 1975. At that time the commission had no offices, no stalf and no facilities. The
commission on day one began in the antercom 1o the chambers of Lhe bankruptcy judge,
Justice Riley. I sat in that anteroom as the judge's staflf moved in and out. It was my
responsibility, together with the foundation commissioners, to establish the commission, Lo
get the premises, to hire the staff, and to secure the original program of work. All of that
was done.

The commisston was fortunate in its initial commissioners—/ leave mysell
modestly out of that. The part-time commissioners who were appointed were an interesting
cross-section of Australian lawyers. They included: Mr Brennan QC—now Sir Gerard
Brennan at the High Court-—and Mr Gareth Evans—now the Minister for Foreign
Affairs—Professor Alex Castles, Professor of Law at the University of Adelaide and
Professor Gordon Hawkins of the Sydney Law School. Subsequently, Mr John Cain was
added as a commissioner. ! look back on that time as a very exciting and special time in
my life because it was a great responsibility and a challenge to set up a new federal
agency, and one which I thought had a very important role to play.

The commission immediately received a refercnce from the then government, the
Whitlam government, under the hand of Attorney-General Enderby. The reference related
to the inquiry into two aspects of the establishment of the Australian police force which
was then proposed. The first was the criminal investigation procedures of the force and th
second was the complaints procedures.

CHAIRMAN—Sorry to interrupt you, Justice Kirby, The Law Reform
Commission did actually give us a submission that detailed a lot of that material.

Justice Kirby—I was not going to go through the whole detzil. But from there on
the commission worked on references, produced reports and settled its methodology. Its
methodology was in some respects novel. The respects which were particularly novel wer
the extension of the idea of consultation into commumty consultation through the use of

the média; I believe that lhal was an important initiative of the commission and it Is one

whlch l thmk has been gcneraily fot[owcd Ihough not always wuh thc SAmE suceess.
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The chief problem from the beginning of the commission was that of translating its
proposals intc the law of the land. Various suggestions had been made before the
commission was established as to how that could be done. Sir Anthony Mason in an
article in, I think, the Federal Law Review, suggested that there should be a procedure
whereby reports to the commission were tabled in parliament and, unless disallowed, the
laws proposed by the commission should be enacted in the nature of subordinate
legislation. That has never recommended itself to any of the succeeding attoneys-general
and has never been done.

The great p_roblcm of the law reform commissions in their effectiveness is to
capture a little moment of time in the busy schedule of distracted politicians and
overburdened executive government, heavily committed cabinets and sometimes resistant
bureaucrats and special interest groups. The way in which that can be done is, [ think, one
of the principal challenges before this committee, If there have been defects in the
implementation record of the Australian Law Reform Commission, part of the
responsibility has to be shouldered by parliament. In saying that I am not saying that I
consider that the comumission’s success has been defective. As law reform commissions
go, it has done pretty well. But there is a need, as it always seemed to me and as 1
constantly said when I was chairman and have said since, for a better system of translating
faw reform reports into action, or at least into having the reports considered in an effective
way.

1 do not believe that commissions, any more than judges who make law reform
‘suggestions, have a right to command the acceplance of their proposals or to expect that

. such proposals will pass’ mio law within a spemﬁed time: But'I do believe that they have

I.hou hts of thcsc mlell enl’. pc P

lé who gcnc;all_y .kpo quxge "a bit about what_r.hey are:

‘an cxpcctauon thatisome mechamsm will be established r.hat will take the advantage of the
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Commiitec on Constitulional and Legal Affairs secured from the Fraser government an

undertaking that reports to the Law Reform Commission, which were not otherwise 10 be

earlier lmplcmentcd by the government, would be referred to the Senate committee, that
that committes would then report and that within six months of the report the government
would make an announcement in response 10 the Senate committee’s report.

That was not a difect announcement in respect of the law reform report, But it wa!
indirectly so, and it meant that a mechanism was set in place for the orderly consideration
of the Law Reform Commission’s reports by a committee with a particular expertise, by »
committee which, It is fair to say, generally had a degree of commitment t0 the philosoph
of orderly law reform. The system was well in place when I left the comunission.

I do not know what has happened (o that system since. I have a feeling that it has
just faded away. 1 think it was one of the best mechanisms that { saw during my lerm as
chairman. It is possible that this committee is an appropriate vehicle or this committee an
{he Senate committee of cither of them il they choose to take up this report procedure.

The fundamental question before the comrmittee is whether the Law Reform
Commission should survive. My unequivocal view is that it should, 1 ground that view in
my commitment 1o parliamentary democracy and to the effectivencss of the parliamentar:
institution. A clear result of the failure of the pasliamentary institution to attend to the

reform of large areas of the law is either the perpetuation of injustice or very great
pressure on the judges, through he techniques of the common law, 1o provide solutions |
unattended perceived injustices and nceds for reform.

Because I believe that it is preferable that the pariiament should provide the

. answers o the needs for law reform, I favour the enhancement of the capacity and

- R efﬁclency and producnv:ty of the. Law Reform Commission’ rather than t.hc cnha.ncemem

of the. power of thc Judges. But the pncc of that’ approach is that parlxamcm must set. m
skemauc and timely way, consider the
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If parliamentarians and citizens look at the cases that produce the controversies in
the press about judicial reform of the law, I consider that, at least in part, they have to
look to themselves and ask why it is that judges have attended to Iavg reform in this way.
I believe a part of the answer is the failure of the pardiamentary institution. Because I
support the parliamentary institution, I think we should try to revive the mechanism that
was established during the Fraser administration. That is one of the chief recommendations
which I would urge upon the committee.

I said other things in my written submission but I cannot recall them to mind now.
It was dictated some time ago and when it appears it will be sent. But it is inevitable that,
with nine years of rﬁy life devoted to the work of the commission, I have an intellectuat
and emotional commitment to it. Allowance must be made for that in considering what [
have to say to you.

But looking at it as objectively as I can, [ think the commission has done good
work. It has a potential to tap resources that would not otherwise be available 1o the
Commonwealth and the parliament, It has the potential to consult the community and to
deal with the increasing number of problems that are extremely difficult and very
controversial, That is why [ think the conunission has a place in the orderly reform of the
law. l hope that that will be the conclusion of the committes,

CHAIRMAN—-It is obvmus that in the early years of the commission there was a

cormmssmners and lhose who were. mvo!ved Werc you pm-actlve m s:cunng lhat or was

. lhat Just a sxgn nf Ihe umcs? it Jusl seems, lo me thal at thc momeut when we lunk at,
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we were able to g0 to Professor Seymour, who was a national expert on that subject.
When we received the reference on bankrupicy, (o Mr Harmer, who was a well-estabhshcd
solicitor who did virtually nothing else and really knew that area of the law. So it was a
matter of drawing into the Commonwealth’s intellecal pool the people who otherwise
would not be available to it, who would not be prepared 1o accept a full-time appointment
forever with the Commonwealth but who would be prepared, at a certain stage in their
life, to give a certain period of their life to national service. It is a fact that we ail realise
that at a certain point in professional life you want a new challenge. That is what [ was
keen lo tap.

CHAIRMAN—Were you pro-active in refation of the part-time commissioners in
terms of recommendations to the government at that time?

Justice Kirby—Yes, but it was always done in consultation with the Attomey-
General, because you had to take into account the fact that attomeys quite often had their
own people that they wanted to appoint. 1 was always happy when an attormey-general
appointed his own. I say ‘his’ because 1 have only ever had male attorneys. [ think I had
seven or six of them. For example, Attorney-General Durack appointed Mr Mazza, a
solicitor from Western Australia, He was not a person of national legal significance. But
he was a practical solicitor. He was faithful in his attendance. He worked hard on the
projects. And he had the confidence of the Attorney-General.

There was that level of appoiniment. But there were also appointments such as Sir
Zelman Cowen, F.G. Brennan and olhers, who brought very great mlcllecmal strength and
repulation to the. work of the cnm:mss:on L qum: frequently, went out, and asked people

would lhey bc wlllmg to senre Murray Wllcox. _fur cx.'unp[c. came. l'mm lhc bm' He. .gave,

tremcnduus senucc to the orn.rmsston and en}oyed 1l Il rcmams fo hlm. as it was for me.. e
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relationship between the Law Reform Commission and those bodies, and then [ will come
1o the other side of it. Could you tell me a little bit about that relationship first?

Justice Kirby-—First of all, within the Commonwealth's sphere, there is a degree
of gverlap in the advisory bodies on law and law reform. I think of the Institute of
Criminology, the Institute of Family Studies, the Family Law Council, the Administrative
Review Council, and there are many others. To some exient, that overlap is probably
healthy and probably inevitable because of the different statutes, the special interests, the
expertise and 50 on. But, I think, an important challenge before the committee should be
to work out some ways of interrelating the various advisory bodies so that there is greater
effectiveness and interaction between them. So that there is not 2 waste of resources, and
so that you can have in the national Law Reform Commission a body which can bring
together any area of federal law and work on the reform of it and put its proposals up to
parliament,

So far as the state commissions are concerned, when I was first appointed there
was inevitably a degree of resistance to the new federal commission. There was also a
measure of resistance to the state bodies working together. They tended to go off into their
corner and do their own thing according to their different constitution, their size, their
resources and so on. But soon after I was appointed, with the support of Justice Meages,
who was then the chairman of the New South Wales commission, we invigorated the
Australian Law Reform Agencies Conference that brought law reform personnel together.

They saw. the commcm mterest lhey had Since then. lherc has becn 2 dcgrce of

: cooperauun on pI'OjECl.S of. tommon concerm such as dcfamau n and evidence law. reform.

an 1meracuon bctwee m, I thmk that is hcall.hy
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references and instructions from Attorneys-General who agree that there shou!d be joint
projects for a better use of resources. I think that is something the committee could well
lock at.

Mr SINCLAIR—In your comments just a moment ago, you speke of the exient o
which you felt the Law Reform Commission was a better vehicle than judges. You
suggested there needed to be some group that looks at law reform. It has seemed to me
that, when you set up an organisation such as a law reform commission, you concentrate
the mind, certainly, on particular references that might be before that law reform
cormmission; whereas individual judges have their own jurisdiction, and each of them has a
capacity within the jurisdiction to develop constderable expertise. There are public forums
where they can speak and, were they encouraged, might well make comments about the

way in which they see that law might be reformed.

Sometimes it seems to me that perhaps we have, by setting vp a law reform
cormmission, denicd judges a capacity to suggest reform to a degree that is inhibiting for
reform. If you allowed them, and expected of them, comments about the progress of the
law, particularly in jurisdictions in which they practise, that might well accelerate
consideration that would then allow academic lawyers and members of the judiciary to
promote cases. Now whether it would be acted on—and I accept acting on that might just
be as difficult as it is for the Law Reform Commission—I wondered why you would
cxplain that you do not think judges are as effective in promoting law reform as the Law
Reform Commission. That was the conclusion I came to from your remarks.

Jusllce Kn-hy—Therc are a number of pomts m lhat Judges quite frequem]y makt
1 I can cure, probab])
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Justice, upon receipt of a suggestion, would transmit it to a specified officer of the
Attomney-General’s department; that officer would keep a list; and there would be an
annual reporing on the list. Attorney- General Hannaford has kept that. There is no doubt
that with *Law Reform {Miscellancous) acts, a lot of proposals mz;.dc by judges have gone
through parliament without any controversy. Some have been rejected for a reason, The
practice of Attomey-General Dowd was always to give short reasons as to why a
particular suggestion was rejected. That is a very good system. It is the system that applies
in most civil law countries in Europe. In France, the Cour de Cassation communicates in a
very formal way to the President the problems that have occurred in the law cases during
the year. That is then acted upon and processed through the law making system. But that
has not been our way— judges are warned: ‘Do not put too much faith in other places that
they will give attention to judicial suggestions’. Parliamentarians are generally too busy, or
they are not interested enough; ministers are distracted. Sometimes judges can make their
suggestions until they are blue in the face and nothing much gets done,
As far as [ know, New South Wales is the only place that now has this guite
formal system that other jurisdictions receive. One of the initiatives I introduced before I
left the ALRC was the system whereby sugpestions for major law reform work—those
ones relevant to federal law—were collected in the annual report. I do not know if they
have kept that up. I think it was a useful thing to have a check list. There is not the same
TeSponse system as Iherc is in New South Wales, I think it is one of the major
achjevcmenls of Altomey-Gencml Dowd.. N
My own general v:ew aboul _[udlmal reform 1s tha; judges have a role to reform the
"Iav‘r-.—they havc bcen domg it for 800 yca:s—but Lhey do reach a bamcr I da not lhm.k .
: !hc barncr exlsls m natters of procedures I lhmk judgcs have a great expcmse m matters
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and the expertise; 1 will just do it mysell". Being a democrat, I find that 10 be an
uncomfortable notion. Where you draw that line is, of course, a matter of doubt,
controversy and debate. Different judges will draw it at different points, even at the Jevel
of the Court of Appeal and at the level of High Court. Do not thiok that there is a judicia!
free-for-all here: there is not.
1t should also not be thought by the commiliee that, because a judge feels a matter
is an injustice, calls it to notice, and refers o it in a judgment, something will be done
ahout it. The academics are busy teaching their classes. The interest groups do not know
quite how to organise themselves. The bureaucracy is overburdened with other things. The
politicians are distracted by their political concemns. That is where a formal law reform
inr;timl.ion comes in. It is the way of reducing these matters to 2 routine, It is a way of
receiving the suggestions, It is a way of suggesting to the Atomey-General, who stands al
the gateway, the giving of a reference on the subject. It is the method by which you can
have consultation with the best legal minds, the community groups, the experis and then
the report 1o parliament. It is a very rationa! system to stimulate and help parliament in
arcas which otherwise, in most cases, would simply not be attended to.
Mr SINCLAIR—AnRd yet there is probably a greater record of inactivity by the

Law Reform Commission than there is in a lot of other ficlds. You bave the same proble:
in getting a legislative reaction and trying to attract the attention of government and the
parliament. I can see the necessity, following the Dowd-type system, which requires a
response from the Attomey-General, where you then need to pursue the lopic, whatever it

might be. .o s :

I wou[d not suggcsl Lhat an mdwldual Judge could develop hls 1deas m a pa.rucul.l .

| ﬁcld of law mfurm to the pomt of actually proposirig necessarily lhe delall uf the changc

y noL thc lcglslauon i womes me that; whatever system you 1 llave ll is very
reforms Thc Al:u
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Commission, from parliament or from anyboedy else, and I think that the Dowd system
might accelerate the chance to achieve that.

I suppose my concern really is that the Law Reform Commission replicates efforts
clsewhere, You have mentioned some of the bodies where it works. I am not convinced
that, by a specific requirement of a report on an area—whether you do it from an
Attomney-General response to a suggested area of reform and you constitute a particular
panel led by an academic lawyer or a barrister or somebody else—you would not get just
as much response as we do now, Whether it would be adequate, I am not sure.

Justice Kirby—The amount of response is in the hands only of the members of
parliament. Therefore, it is parliament that has to look to its own mechanisms for the
amount of response it will give, It is fair to say that the system that Attorney-General
Dowd set in place in New South Wales tends to concentrate on bits and pieces. They tend
1o be a problem in the Bail Act or a problem in the Crimes Act. They were the two that
were in judgments of mine last week that I drew to the attention of the Chief Justice for
transmission to the Attomey-General, They tend to be small matters. Yet there are, as the
program of the Law Reform Commission reveals, very large matters which somebody in
our community has o attend to, if the law is to remain relevant and just.

Where they are controversial matters and involve different interest groups, you
ne.ed something that will be a little more flexible and responsive to the community than
the bureaucracy—the general administration—tends to be. That is where the Law Reform
Commission, certainly in my own time, developed quite a panoply of techniques for going
out and consulting community opinions But I think it would:be unfair to the commission

to blame it because it;has not attended to all areas of thelaw. Tt is' rcquued by its act 10

pmceed only on references that are gwen by Ihe federal Atlomey-Gencral It cannot roam;;:
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federal money and time on. )

There was inherent in some of your remarks, Mr Sinclair, the suggestion that the
commission had failed to address a whole range of activities. However, the act requires it
only to address those which the federal Attorney-General of Australia gives it. You cun
criticise particular references and say, “That really was not a high priority” or ‘It really
was not a matter that was appropriate’ or ‘They should be working on containable matters
such as sovereign immunity or admiralty jurisdiction, so-called black-letter matters, where
they have had a very high level of success”. That is entirely in the hands of peliticians.
They have the power to design and set in place the program of the commission.

To the extent that your question suggested that thers were other areas of the law
that were unattended, of course there are, There are many. But the commission can
become a repository for collecting and drawing to potice the reform suggestions. It can
become a pool of people who have experience in reform of the law, It can stimulate
community and political discussion about law reform and its methodology.

All of this is very healthy in a democracy. The log jam is reached at parliament,
‘When the repont is delivered, it is tabled as the acl requires. At the moment, the system
which was set in place during my time does not seem Lo be operating. 1 think it should be
revived. .

Mr DUFFY—Iustice Kirby, one thing arose lo some extent out of what Ian said,
when you made the point that judges could make suggestions until they were blue in the
face and not a great deal would happen. The only example which I was aware of was the
one you gave of the mechanism that John Dowd had. One of the reasons that this inquiry
- is timely is’ ‘that I have felt for a long while that, of all the bodies we are talking about and

the |ntemlanonsh1ps [hal may exist belwecn lhe Law Reform Comnussmn and l.hc othcrs,
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enormous significance. I have a womry about the interrelationship, unless there is some
effort 4t bringing about more relationship between the bodies, and unless we have a
position where the Law Reform Commission s the overarching body—because I think jt
do€s have a permanency about it which some of the others may not have.

One other that is referred to is the Companies and Securities Advisory Committee,
which is a very new body. It has done a lot of good work, but it could disappear, as could
some of the others. One of the things that I would like to see come out of this inguiry is
the definitive view that the Law Reform Commission stays. I think you have answered
that more than adequately in what you have had to say.

Firstly, what is your view on self-reference for the Law Reform Commission?
Secondly, if you would not go as far as that, who else makes references other than the
Attomey? Thirdly, could I seek a view from you on a comment that is made sometimes
about the Law Reform Commission—and 1 think this is pointing more at the permanent
members of the commission—that they have moved away a little bit from the practice of
the law and the practcal side of it? A classic example of what can happen there
effectively was their report on collective investments, which was one of the most difficult

freas you can imagine, With the assistance of people like Ferguson and Martin from

Bankers Trust, who gave a lot of time to that inquiry, it was an excellent report, !

There are really three things there: firstly, with the comment I have on
interrelationship, I think you agree entirely about the retention of the Law Reform
Commission. Secondly. there is the matter of self—refermlce or, if not that, who else, apart
frorn the Auomey-Gcneral" Thxrdly. I.here s the quesuon of lhc crmcxsm which i is

somcumes made of the commission and lhe mvoivcme.m, as much as possible, not of part-

umc comm:sstoncrs. ncccssanly. but of consultanls on parucular rcfe:ences—as was done

in thc couccuve inveéstment one.
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Justice Kirby—That is true, though—
Mr SINCLAIR—A subjective judgment,
Justice Kirby—Though I can iell you, when I was Chairman of the Law Reform

Commission, 1 went through so many inquires, so many staff ceiling cuts, so many of the
razor gangs, that § have been through it all many times. Therefore there is nothing in the
world that is entirely new in thal respect-—

Mr SINCLAIR—I am sure you have a sense of deja vu.

Mr DUFFY—It has become an art form!

Justice Kirby—I did not favour self-reference. One of the problems is that lawye:
may be the last people in the world to decide what are the matters requiring reform of th
law—or, at least, to order their priorities. If you define the problem as the log jam at the
end of the process, then you must, I think, be careful not to do anything that makes that
problem worse, Al least, if a politician of any political persuasion has judged that a
subject is a matter that requires altention, then that is more likely to be a mauer that wiil
attract the attention of the political process, one way or the other, at the end of the
inquiry.

So my own feeling was that the requirement of ministerial reference was a so?-r. ol
insurance policy at the front door. It was never a greal problem. I would discuss topics,
where Atorneys-General did not have their own check list. For example, when Attorney-
General Ellicott came into office, he had very definite and very clear ideas of what he
wanted the Law Reform Commission to do. Alterney-General Durack had fewer ideas o

parucular program. It would therefore. have becn a waste of my time to be telling




REPS STDY CTEE LEGAL & CONSTITUTIONAL AFFAIRS 20 Dec 1993

genome project. Most citizens, and almost all lawyers, have no conception of the ethical,
social and legal problems that will come when you can actually manipulate the human
species. These things are happening very quickly.

Those lawyers have written, at my suggestion, to the Auom;:y-Genera] suggesting
that the intellectual property law area—a federal responsibility—of the human genome
project and of genetic manipqlation should be referred to the Law Reform Commission.
They have said, as top intellectual property lawyers, “We would give a year or two of our
lives to this, because this is a tremendous challenge. Australia is not in the forefront of the *
science, but we cm} be in the forefront of the law’, I think that is the sort of thing which 1
the minister for science could propose should go to the commission,

The value of keeping it as the Attomey-General is that the Attomey-General will
be responsible for answering to parliament for the budget of the commission and the
resources that are available, If every minister could refer matters, then you might get a
surfeit of references and a lack of coordination and of a coherent program. The alternative
would be for some method whereby parliament could refer matters. However, again, under
our Westminster system the executive government, while it has the majority, cén
determine what the pacliamentary program will be,

C So ‘the bottom line is t.'hat I tend 1o favour the present system. But that may be

Lhrough a dcﬁclency of percepuun of v1ablc alternatives. I remain of the view that one of

. thc main ptoblcms that the comrmuec has 0 address is how you tackle the log jam of

cons cranon of reports If pan of that i |s ganung polxul:a! al:enuon then 1 would not do
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that is another area where perhaps insufficient time has been given Lo try to track down
the people refevant to a particular reference, and providing references which should be,
perhaps, given at a time when thought has been given to the particular person who will
lead the reference, who is a respected national expert.

Mr DUFFY—I would like to interrupt you on that. If you take the collective
investment, the one that I referred to earlier, it was the industry that came to me saying
that was an area which just had to be looked at. I think the commission would agree that
there was no way that they could do that reference, and that is not being in any way
critical of them, It would have been very difficult to say who could have done it. It was
the combination of the permanent structure of the commission with the capacity of people
in Sydney who were prepared to give their time and go and spend a day or a couple of
days with the commission to help them on a consultancy basis. I think the consultancy
fees, if [ remember correctly for that whole reference was probably a couple of thousand
dollars. It was amazing the time that pecple gave.

That is another way, in a sense, through an Attorney-General, that you can get that
reference and they should do that more often. I mean, the business community is at fault
there, too. There was $9,000 in total in that. You had people from the Insurance
Superannuation Commission, Trustee Companies Association, Macquarie University,
Bankers Trust Australia Ltd—Ileaving aside the public servants—Blake Dawson Waldron,
Allen Allen and Hemsley, Life Insurance Federation of Australia. There was a tremendous
response (o that but they were not pari-time commissioners; they came in as consultants.

Mr Justlce Klrby—Mr Duffy, that is not an exception. In my time, one of the

Leia-L

<. most excumg rcferences was ,ﬂle one that l=d to the Insurance Contracts Act, which is
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enthusiasm and devotion. They gave a lot to the Commonwealth and to the parliament.
The result is a very good statute. It has removed a lot of the uncertainties. I think it has
been a great success. So they were consultants.

You have to have Lhe core of intelligent, hardwaorking, energetic people of repute at
the centre as commissioners and staff, Then you can gather around you this group of
consultants. I reckon that this was one of the major achievements of the ALRC during my
time. In every project we gathered this penumbra of expertise from different groups in the
community relevant to the task in hand. I hope that has been continued. By what you say,

" it has been. It was always extremely exciting. The devotion of citizens to improving the
- law was a wondérful thing to see. It was really civic action and responsibility at work.

Mr DUFFY—They are very responsive if they are asked.

Justice Kirby—Yes.

Mr SINCLAIR—I guess my concern is: is the Law Reform Commission the right
group? Both you and Michael are talking about bringing in consultants from ouiside. I am
not absolutely convinced that you are not better setting up an independent body with a few
lawyers and the specialists for each of these projects. The group you pick—for the time
being, the current members of the.Law Reform Commission—have not necessarily the

'background that enables them to come to conclusions in any particular area. I grant you it
would be very difficult to get rid of the Law Reform Commission, but I wonder whether
the natere of law reform would not be enhanced more by picking people for the particular
reference. With your collective investments reference, for example, you said you relied

very-much on:the.Sydney profession because that is where there was the emphasis and the

CONCETN. = (- =i mes

Thc naturc of what we havc done fedcrally is to set up llus range. of bodies, and

. thcrc is a list of,lhcm in lha( refcrencclof ours: Farml Law Counc:ll Admmsunuve
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law within the dcpartmenw.l process. Are you really better served by baving 2 law reform
commission than you would be by having specific ad hoc bodies constituted, as you
essentially do now, by bringing in consultants?

Mr DUFFY—Yes, except there is o problem with that. Mr Justice Kirby made 2
point a moment ago about there being a certain stage where peaple may be prepared to
give a year or a couple of years 1o a govermnment enterprise, whereas they may not be -
prepared to give their time in terms of a permanent appointment. I think that is true, but it
is rare. It is the same thing with governments. ‘We have not moved to the American
position. It is not just the different form of government in terms of cabinet, but we have
not moved to a position, as the United States has at times, where people come out of
industry for a couple of years—not just lawyers, it could be economists or anyone. How
much better would Treasury and Finance be if they had some people who came out of the
financial sector and went into them?

I do not think that is happening yet in Australia. There could be offers made to
people to do that, and you may be able to get them to do it. I think you are right if that
would happen. But we are not quite at that point yet int this country, unfortunately. If you
take a person mentioned earlier by the judge, Mr Harmer, he has continued on, and he wx
involved with the bankruptcy reforms which came out of the corporations law changes.
They were not based on that entirely; there were some criticisms of the fact that it did no!
follow it absolutely. There are those peaple who will give that time, but I do not think
there are that many of them.

Justice Kirby—I question that, 1 think a lot of lawyers, when they get to about &
are in a vulnerable situation, 3 =0, Lo e

A0 Mre DUFFY—].f they are'not 2 bit sick of the Jaw, itis very: strange.. . .
Jusnce Klrby—Yes. lhcy arc_ “The call to do somc.llung for lhcxr country is a vers .
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Mr DUFFY—--They are not jusi lawyers, though.

Justice Kirby—No. But for the Law Reform Commission I think the core has got
to be a group of lawyers, because they have got to bring it together in the ultimate
product—a law, Could I just add two other points about the ad hoc solution, The first is
infrastructure. It will be less expensive to the Commonwealth if you have a core body
with its premises, its staff and so on, who can be diverted into particular projects. The
second is the danger of adhockery. If you get a project that is working on a particular
matter only, there is a danger that you do not bring it back to the general development of
the law. That, for example, is what the Court of Appeal and the High Court do in the legal
system. The dan.ger of adhockery is that special interest groups will capture the law and
take the matter off on their own particelar direction. A good law reform commission,
working well and with highly talented people, will bring the matter back into a coherent,
consistent development of the legal system. It will be aware of other developments,
including developments in the courts.

CHAIRMAN—One of the reasons for this inquiry being set up was that Justice
Evatt's term of appointment was coming to an end and the Attorney was in the process of
appointing a new president. Have you got any particular views as 1o the role of the .
president in the cumrent era as against how it might have been when you started the
commission off? Do you sce presidents still performing the same functions as when you
were the chair?

Justice Kirby—Every person will put their own stamp on an office of that
character. Each of the successive four presiding officers of the commission has been a
quite different personality. I think that times have to some extent changed, The political
situation has changed. Each office holder is going to respond in a different way. I must
say that I think it is a pity thal the commission has not always secured the same public

u-wo‘lvcment in n.s acuvmes as n. d:d in the early days including under Justice Wilcox, 1
think t‘hat was & su-ength of e comnnss '

5

nlf in‘the developmem of its own ideas

n was well-known in the: mnu'numty
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difficult 1o completely ignore the commission’s proposals,

1 have never believed that the commission had a right to have its proposals passed
into 1aw as made. That is just not our democratic system. But 1 do think that we need to
address the problem of how we gather altention to the report so that it is given due
consideration.

CHAIRMAN—Earlier reports of the commission had draft legisiation in them.
There is now an argument as to whether the commission should be drafting whole pieces
of legiskation arising out of its reports or conceptrating on specialist provisions. One
argument says that, by concentrating on drafting, it can also crystallise the body of the
report and focus the atienlion on some of the recommendations that one makes. I am
interested in your views on that, The other thing I am interested in is one of the reports o!
the commission, on the recognition of Aboriginal customary laws. The reference was
given on 9 February 1977 and it was not tabled until 12 June 1986. It was quite a
substantial report but, unfortunately, it has not yet been responded to by governmenl.
Obviously, in terms of the Mabo decision of the High Count, it was very relevant in
relation to the debate raging now.

‘What is your view in relation to the sorts of reports the commission should be
concentrating on now? Should they be short, sharp reports or basically a mixture of both?”
Have you got any views in relation to that? There is a suggestion that if they want to
influence legislation they should be short, sharp reports that are given up to governmenl.
Yet there is a criticism that sometitnes there is not the necessary intellectual rigour, the
scrutiny or the public participation in the reports.

Justice Kirby—First of all, in relation to draft legislation, I must say that I agrec
with Lord Scarman that, by drafting the legislation, you have to get your own thoughts
clear. Ultimately, in most of the proposals going to the federal parliament, you have 0

have draft [egislation. There was always a degree of territorialism relating to whether

“legislation’ should only be-drafted by the parhamcmary counsel s ofﬁcc and whether the

. Law Rcform Commlss:on “was not" “seeking

cnswn resistance. We tHed 1o overcome that by gemng Mr.!ohn E.weus, ﬁ.rsl as a
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consultant, then as a commissioner and then as a consultant again. He was marveilous. He
was unparalleled in his experience of legislative drafting. It gave the cornmission a degree
of clout in relation to the parliamentary counsel's office. For example, he put the final
touches on the Insurance Contracts Act. It bore the stamp of somebody who had been
drafting legislation since the 1930s.

CHAIRMAN—Do you see that as a way to go in the current climate?

Justice Kirby—I think it is a very important way of focusing attention, gelting
your own ideas right, not fudging the hard questions at the borders, which are often the
really difficult iss:ucs. and delivering something which can then be implemented relatively
speedily, if parliament so wishes. It may be that you could explore ways by which, in
harmony with the Office of Parliamentary Counsel, the concerns—I am sure they would
b1.= p.roper ones—about temitorialistn can be mollified and solved. I think it is a useful
discipline of the mind. Perhaps the relationship between the commission and the Office of
Parliamentary Counsel needs attention. However, the notion of just coming up with
generalities would be another step backwards from the discipline that may ensure that
proposals pass into law. So far as the—

CHAIRMAN-——Short, sharp reports or—

Justice Kirby—Yes, the kinds of reports. 1 think you need a mixture of both—the
short, sharp reports, as you have described them—because attorneys-general get problems
of that character. For example, the project on sovereign inununity, which moved very
quickly into legislation, was one where we had a commissioner, Professor Crawford, a
group of people from lhe Depanmcm of Foreign Affairs and Trade and Auomey-
Generai's, and a numbcr of acadermcs and others who could be galhcrcd around; They

: hccamc _a‘_sorl of I.tunk-tan.k I: was like a superdepanmcntal commmcc Then thoughts
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them: and with techniques for translating the good ideas and generalities into practical
legal measures? [ think there is a place for both kinds of report. You need 1o be able to
recruit commissioners who will be able to do both tasks. in my day, it was very
stimulating to sec the way in which a comumissioner on a black letter subject, say,
insurance contracts, could make very useful contributions into matters of far greater
penerality such as sentencing or Aboriginal customary laws.

As to the Aboriginal customary laws report, it is wrue that took a long time. There
are particular explanations for that which I do not think it is very useful to explore. It is a
commentary on the system thal, despite the high profile of Mabo and the problems we
have had in the political agenda in the last year, a further seven years—neariy eight—has
passed since thal report was tabled. It was finalised by an extremely able commissioner,
Professor Crawford, who is now professor of law at Cambridge University. Yet it has not
really been given attention by pariiament. It is true that the commission look time in that
matter but, after all, the problem had been around for 200 years.

CHAIRMAN—I am not being critical, T think it is one of the most substantial
reports that the commission has produced, It amazed me, in teans of the foresight, given
the Mabo decision—

Mr DUFFY-—I have heard your views at length: you agree with what Justice
Kirby said. I have hcard you saying that it should have been implemented. Justice Kirby,
were you saying that the Australian Law Reform Commission should do drafting of
legislation?

Justice Kirby—Yes, I favour that.

Mr DUFFY—Wlth thc Aboriginal customary laws reference, which, as you have

sa.ld has sat thcrc for a long ume and nolhmg has happened to it—1i suppose this is a .

suange hmc tu rmsc l—one of the cnﬂc:sms in the fast lhn:c years, or one I found
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without draft legislation, because 1 think it can delay jt 10 a point that can sometimes
become a real difficulty.

Justice Kirby—In the beginning, the ALRC followed the New South Wales Law
Reform Comsmission and the English Law Commission in attaching draft legislation. The
accepted wisdom was that that concentrated a mind, avoided generalities, solved the
border problems and disputes, that it was more uscful to parliament and more likely to be
put into law, Tt may be that there is a need in particular references to differentiate whether
you produce legisiation. My general feeling is that it would generally be useful to the
process of law reform to attach the legislation to the report.

1 favour Attorneys-General fixing deadlines. Attomey-General Enderby did so in
the very first reference we received; we were told to get our report done in six months.
This was a major report on criminal investigation and complaints against the police. The
complaints against police went into law very quickly. With the criminal investigation,
there were 2 number of attempis. It has gone into law for the defence services. It has
influenced the law in other areas. If it had been implemented, it would have avoided a lot
of the problems that we have faced in the common law over the decade and a half since it
was produced. [ know that some people are resistant to time limits. But my view is that it
is a good discipline for commissions, in particular projects, to be requested to produce the
report by a given time,

™Mr DUFFY—That has continued to apply.

Justice Kirby—Yes.

Mr DUFFY—But, as you are aware, in s many areas, and pamcula.rly in the law,

_you do havc continual requests for cxtensions. 1 think 1hat there were times when that
drafnng was a proble_ L '
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Mr DUFFY—It is not a subjective judgment. 1 am certain it did.

Justice Kirby—TIt may be that this is something where the commission’s TESOUTCEs

are not as strong as they were in my time. John Ewens was a miracle worker. It is one of

the privileges of my Jife to have been oble to sit at a {able and see this man who had been
in federal drafting from 1932 until the

of federal legislation and coming up with th

1080s at work: fitting this problem into the panoply
e solutions that we could not think of. It was a

wonderful expetience. It does refine ideas. If it is well done, it makes the reports much

more useful to the process.
are of the current lay of the land on this issue. But when 1 left, John

n Mason had a skill and had come from a background in drafting.

pt at it and interested in it, For example, the Insurance

1 am not aw:
Ewens was there, Stephe

The commissioners were ade
1 exercise because we could put the draft bill to all those

Contracts Act was a very nsefu
consultants and they could come up with the problems. It takes 2 bit more time. But, 1

belicved, at least in my experience, that it was time well spent.

CHAIRMAN—We will send you a copy of the transcript which you can look at,
correct and retum to us. We will send you that ather material.

Mr SINCLAIR—If there should be any questions that arise from the formal paper
you submitted to us, We will get in touch with you and perhaps you can comespond in
some Way. ‘

Justice Kirby—Of course. 1 will be available to come back to the commuttee.

CHAIRMAN—Thank you for your attendance this moming.
Justice Kirby—Thank you for inviting me to come before the commitiee.




