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1 Definition: "Cdmmon law is decisional or judge-made law.

It is the part of the law progressively created and adap‘ted by

judges to ensure a coherent system of law capable of providing

answers to every legal question, and thus enabling the

judicial system to discharge its function of settling

disputes": Groves v The Commonwealth (1982) 150 CLR 113 at

134-135. "The [common] law does not consist of particular

cases but of general principles, which are illustrated and

explained by these cases": The King v Bembridge (1783) 99 ER

679 at 681.

The unwritten common law is part of the law of Australia.

It is distinct from the written statute law enacted by

federal, state and territory legislatures. Like statute law,

once the common law is expressed and applied by a judge in a

par_ticular case, it too becomes written in the record of the

court. The written opinions collected in law books may become

precedents to bind or guide later courts in solving analogous

Problems. The common law is different from subordinate

legislation made by officials or delegated bodies such as

local government authorities. It is only made by the Jjudges.

- Traditionally, the common law is also distinct from the laws

of equity, also made by the judges sitting in Equity Courts -




wadays: ;-ij;visionsfof the general courts. The laws of equity
) eveloped .in England by the Chancellors and the Chancery
"u'dije:s_: _"1_;0 'sofli.:en_.;-__the rigidities of the common law and to bind
J_v:_j.:cflué.ls' '_{-;d the duties of conscience toc act faithfully and
ciéh’tious’ly.
'._I'{T jel;rez‘ a two types of common law: (1) the general common
rhé-re-.-thé ~courts develop the law upon a case by case
;--,aﬁd I(_2) ;the common law of statutes where judges develop
"j_.pfles ~to :£ill the gaps in legislation so that it may
. éiéffj:ciently: Groves v The Commonwealth (1982) 150 CLR
Oric in:s The origin of the common law in Australia is the
@Qni- i}iﬁ._,fof England. It has come to be accepted that
a. :ia "wag_;_ settled, as opposed to conguered or ceded. See
dg_:bisidn of lthe High Court of Australia in Mabo v The
tate. _Qf'_;.bqeensland (1892) 175 CLR 1 at 34f. The common law
nglandwas thus brought to Australia by the settlers,
I'iqiial-ﬁfz_i,e'd. - by any treaty or other felt duty to the %ocal
,{bitaht's;whp preceded the settlers.
,3:7'Sg_a£1§]_;_¢m§nt‘ by "right of occupancy" of "desert
‘.ﬁn;,nh__a lfed'! country carried with it the laws of England to
rh and protect settlers and any native people alike.
QHGYEJ:; 1.'0nly such law "as [was] applicable to their own
_ 'iqn'and.the condition of an infant colony"” was received
a&:blony;;so acquired. See Blackstone, Commentaries, Bk 1,
é'_pplf__lOS,—lOB; Duggan v Mirror Newspapers Ltd (1978) 142
LR-."S‘S___éfatr 604.

The  inhabited territory of New South Wales was, as a




sis that. the condition of the indigenous people before
shJSQttlement was ‘“"barbarous" or the territory was

”ggqnoccupied, without settled inhabitants or

imately, s 24 of the Australian Courts Act 1828, an

;imperial Parliament of Westminster, affirmed that,

_ew__SOﬁth 'Wales and Tasmania (then being the effective
imits rof British settlements in the Australian continent) was
'itgryadﬁ New South Wales, the colonies of Queensland and

;af were ., later formed. The FEnglish common law was

1829 and 1836
Thus, for all
i;purposes, the English common law was received by the

‘}mgpralian colonies between 1828 and 1836. The basic

Even earlier, in 1967 it was




ng]_-j_sh,‘precé‘dent. See Australian Consolidated Press Ltd v
Iéé#)Qi117 “CLR 221; [1969] AC 590 (PC). From 1968
n ards}:thé* more independent development of the Australian

on law was encouraged by the limitation upon, and later

bolition of, appeals to the Privy Council in London. See
‘ouunc.ilr'}':V“(Limitation of Appeals) Act 1968 (Cth); Privy
(Appeals.‘for the High Court) Act 1977 (Cth). Finally,
' ."the..h'ustralia Acts made it clear that Australian law

exijtirely.%..-free of any last vestiges of control in the
Th s “chronicle can, however, be misleading. The

s'tiab'l-ishmentf;: ‘0f a separate Federal nation, with its own

oph 'stj.ca'téd-.? and able court system, led over the course of

.;.:f_-of the English common law in many areas.

'tJ.ll 1s,,the "gift of the common law of England".-See

Any rule of the common law

ipplicable in:Australia can be abolished, changed, elaborated

developed .

by wvalid state and federal legislation.

rticular 'cases, change or develop the common law. But,




as &eQéippedijrom time to time. English cases tended to be
 aﬁd:fq11qwed, without question, as if stating the law
Bustralia., .

in State Government Insurance Commission v

n - 1978’

”rglia;ﬁéxpressed the wview that settlement of Australia

p;edsf1or "patches” of it. Upon this basis, despite
'és;inécgpgumstances 80 as to render apparently unsuitable
or:éxﬁbgtcgome of the old rules of the English common law,
:uleé' were still held to be applicable to modern
"tralla until legislatively repealed or changed. This was

ald t:ﬂbe the case even where the old common law rule was not

'd';;pns of the colony. In such a case, the old common

fé_yas said to have lain “dormant” until the

ifcumstances arose in which that law could be applied. The
'Cbﬁxﬁngpressed the view that, even where a common law

;unsultable to modern times, its rejection -and

eplacement_was the function of the legislatures and not the

VﬁThe}reason for this judicial reticence was explained on

footlng that the courts were not accountable to the people
and  were']unable to offer the checks and balances and
qltat;gq“facilities available to the legislature.

' 989, in Halabi v Westpac Banking Corporation (1959)

SWLRV_26 a question arose as to whether an Australian

egaL;¥and_ social foundation for it had fundamentally



ipd§é5 -ﬁ§dg; their successors could unmake if Jjustice or
;ﬁgedispCial circumstances in Australia so required. But two
judgegu(thglmajority) held that there was no such power where
i eoe;mﬁonblaw rule was "settled". ©Nevertheless, one of the
aj}rity;quded that such rules and principles might be
'qrfhérxiideveloped or incorporated into wider judicial
”riﬁéiﬁ}éé., It is in this way, by “elaboration" not frank
oiiﬁioﬁgjrthat judges quite frequently, in effect, change
aﬁliéh?@ principles of Australia’s common law.
In 1992, in Mabo v The State of Queensland (1992) 175 CLR
. the High Court of Australia recognised that its "duty to
decihréwpho‘common law of Australia" did not extend to the
addption;ox rejection of principles if, in so doing, it "would
fraotoﬁo the skeleton of principle which gives the body of our
law ito;‘shape and internal consistency". Upon this basis,
where;oquestion arises as to whether a particular common law
rui;:{éught be maintained as part of the common law of
Ust;éiiéﬁ"it is necessary to assess whether the particular
uiéfis?anlessential doctrine of our legal system and whether,
f'itﬁeiﬁpule were to be overturned, the disturbance to be
pp;oheﬁded would be disproportionate to the benefit flowing
rom:tﬁo overturing".
o&In¥the 1980s and 1990s, the High Court of Australia, like
_éfhép-highlAustralian courts began with greater resolution to
angefég reject long applied rules of the English common law
;hlqﬁ,héq hitherto been unquestioned as stating the law, even
,Whé%‘gﬁﬁequently criticised as anachronistic or otherwise

nJuét.{;Some examples include: the rejection of the doctrine

f . privity of contract in, at least, insurance contracts




dent’ G;n;};i Insurance Co Ltd v McNeice Bros Pty Ltd
"5;'dLﬁi}107)} the adoption of a "rule of practice"
g judiciali'warning to juries about the dangers of
avé;bals¢f(mcxinnay v The Queen (1991) 171 CLR 468);
ec iénidf*ﬁhe notion that parties to a marriage give an
iéflifelong consent to sexual intercourse by a spouse
ueen v ﬁ'(1991) 174 CLR 379); the rejection of the long
lng;rule precludlng recovery of money paid as a result of
ake of. law (David Securities Pty Ltd v Commonwealth Bank
I l;a._(1992) 175 CLR 353); the ‘adoption of a new
'ﬁéﬁ£ £hé£, in the absence of exceptional circumstances,
shoula stop 2 criminal trial where an indigent accused
hsﬁt fault, been unable to obtain legal representation

rich v The Queen (1992) 67 ALJR 1 (HC)); and the

ction of the doctrine of terra nullius and the recognition
form of natlve land title (Mabo v The State of Queensland
992 liSVCLR 1).

he last—mentloned decision, Mabo, in particular quickly
a household word throughout Australia after 1993. It
srought © home_ to the Australian people and their Ileaders,
erhaps'asrférely (if ever) before, the scope of the judicial

VOQmake new law., It is this power which is a special

ature of the common law system of justice. It is the reason
Y. the common law’s highly adaptable features have survived

end 6ffphe British Empire throughout the world, including

-iﬁe common law is a world-wide legal system. It
ill haﬁfméﬁf common fundamental legal principles. There is
growing Willingness to use the experience of Jjudges in

e ent':cqantries, besides England, in seolving analogous




. which legislators have not, or not adequately,

As well, the decisions of Australian courts,

néreasingly' used in other countries to assist in

1 tipﬁfof common problems.




