


The Victorian _
Jovernment's decision
0 sack judges ultimately
all of us, argues

RI.ES Dickens beging his nov-

he Tale of Two Cllicy" with

the nssertlon thal the revolu-

Iqnary days descriped were the "hest
3f 4T and the “warst of limes™.
These words could be used this weck
i relation Lo the respect for judiciv]
independence in Australia

in the pagt seven days, judicial in-
Jependence has suffored o serfous
ylaw in Vicloria, Ten Judaes have
been effectively “sacked”. This has
happened desplte:

1 Long established coaventions previ-
susly followed when Judicial courly
were abolished;

"5 Principles for the ladependeace of
the Judiciary accepled by the lafer-
nalional community;

M Provisions of the act of he Vi
torlan Parliament, under which the
judges In questlon were appninled,
that they would hobld ofitce “duging
aood behavior™” and be removed aniy
on an address of hath houses of
Parliament; N
mThe promise by the Vicloriun Pre-
mier, Mr Jfelff Kennett, in July 1881,
when he wues [n Opposltion? at
“there is ne suggestion (rom (he Coalis
tion of any judges being removed™;
®A letter by the Alterney-General,
Mrs Jan Wade, then the Opposition
spokeswaman on lepal matiers, deny-
ing that her garly had a "hit list" of
oftice-helders, including judses, and o
siimliar assurance Lo Parliament
wlien the B abollshing the Compen-
sation "Tribunal was under conslders
etlon; and,

@ Protesls from judges, lawyers and
other citlzens throughout the couniry.

In manry countries judges are
cowed by the civil and military dicta.
tors and autocrats who govern. In
some countries, Judges are clected
and tiold atfice for a limited ¢lme. fn,
other places, judges are a0 more (o
trafned public offlcials.

But In Auslralia we are the benefl-
clarles of the constitutional strupgles
of England to secure an independent
teaured judiclary. Judiclal indepen-
tlenee rests upog the sceurity of Judl-
clal appolntments. U jusges hotd
office at the whim of the cxuculive
governmenl — or are linble o lose
otflce on 4 change of government or
change of fashion — they wili be poli-
lelsed, They will be tempted from
their duries as Judyes do aveid (e dis-
lavar of these who enjey palifical

In the nRighly charged circum- -

stances of Austratiun politics, thls
would completely chanpe the rela-
tlonship between the judicinry and
the powerful interests whom judges
somelimes have lo deaf with: {nelud-
Iag big government, big business and
biy media,

Fortunately, the Federal Constilu-
tlon, which can only be chanpged with
the upproval of the peopic at referen-
dum, protects the tenure of Justices of
the High Couwrt and other federal
courls, Bul there is no equivident con-
stitutional protection for state judges,
except arguablythe state Supreme
Courls.

Conventlons nee being hrown aver:
roard. The previous instltution of
padicial Independence is being sacris
ficed to politleal cxpudience. We will
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Al risk is the vigilance and courage
of the judpes who are the ultimale
protectors of basie rights and Ilbprllcs
in Australia, What is at stake is nol
just tna personal Interests of 10 Vie-
torian compensation judges. it is the
avoidance, ratlonally, of a very bad
precedent, Unlesd reversed, this
precadent will remain to haunt as. It
wili leenpt polificians (nthe future lod
simitar erosioa of Judlcial indepen-
dence In Australla.

The stalemenl issued by the
Attorney-General juslifying the cffec.
tive dismissal of the Victorlan com-
pensation judges Is completely
unsatlsfactory. It rings with nssertlons
of acommltment {o “the mpintenunct
of the value of judiclal Indepcn-
dence™. Bulwhat It seeks to jushity Is
which sericusly undermincs
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" No one disputes that cour(s may be
reconstituted or that the Victorlan
Compensatlon Court could be abol-
¥ istied. But wien this lappeos, the
principle is clear. It Is stated in the
Universal Declaration uf the [nde-
pendence of Justice' accepted by the
Ualtcd Natlons:

1230, In the event that a court is
olished, judges serving on that
fcourt shall ot be affected, excepl for
heir transfer to another court of the
ame staties,”

It 13 no excuse that there is no cx-
clly equivaiend court or teibunal lo
whlch the appointed judges can [Jo.
IConventlon dnd international princl-
Fiile requlre that the judges either Le
Bnppointed to the County Courtor 1o a
Ecourt or tribunal of equlvatent stalus,
Caly une of e judpey was accoided
that right.

Much of the Allorncy-General's jus-
tification for the courye the Govern-
ment has taken rests upon the right to
reorganise compensation litigatlon,
fiut ag that is not contested, the justifi-
eation rings sadly hollow, )

1t 15 sald that iots of people are suf-
fering and that the judges must be
lumped in with “any highly qualitied
indivldual who unexpectedly loses
public office”. By lhls argument
judges are heeceforth (o be treated as
no different from other publle ser-
yants. Well, that was how it was in
Lnpland Lefore the Act of Seltiement
300 years ago. It has to be »ald plainty
that judges, including compensalion
judges, are not ordloary public ser-
vanlts. Tls iy not a malter of cwpty
pride. Judges hava to do strong, Cou-
rogeous amnd sometimes unpapular
thinps to pewerful peepie. [f this

arecedent siands in Victoria, stare
Judiicinl officers throughout Auslalin
wil know henceforth thal, in reality.
they hold their oftlces at the risk (hat
politicians ¢an easily get rid of thews,
or same of them, by the simple expe-
dient nf abolishlng the court they sit
in. The inferaaces will be more reidi-
ly drawn because of twa recenmd
precedents: :

g The fatlureof the former New South
wales Government to renppoint five
of the magistrates of the old Court of
Petty Sessioas whea It was replaced
by the Local Cnurt of New Souih
Wales in 1932, :
The refusal of the Federal Governs
mend to reappoint Justice James Sta-
ples to the Ausirailan Industelal
Relatlons Comunlssion when it re:
placed the Arbitration Commissien in

-1488.

Fortunately, in NSW there was a
different story (hig week. The Inde:
pendents, who hold the halance of
power In the state Parllament, cartier
extracted fram the Govermment an
underlaking lo entrench Judicial inde-
pendence in the law of thal state, s
HE NSW Parliament passed two:
T bills, which now await the royal
assant lo pass iato law, {hat ind
sert In the constitutlon a protectlon
for judiclol officers of NSW aguinst,
removal from office except for
“proved mishbehavior or incapacity”
found hy both houses of state Purlia
ment In the same session. And therels
included an entirely acw provisian o’
“abolition of Judicial offlee”, It stales:
“s36(2). A person who held an abel-
ished judicial effice i3 entitled (with-"
out loss of remungration) to be
appointed to urd to hold another ju-
diciul office in the sume court of ia @’
coert of equivalent or higher status,
unless already the holder of such an’
office.” o

[t is nat tos late to hepe that the
Victorlan Governmeat will have sce-
ond thoughls about thls scricus
assault on judicial independence. ILis
little wonder that Judges of courts
around Acstraflia are alarmcd Dy
whitl has happencd.

It is to be haped that the Govern.
ment of Victoria will return to basle
constitutional princlples, and that the
Parlament of Viclorla will take lts
own initivtivesto entrench Judicial se-
curity In the way the Parliameat of
NSW has done this week. Let this serl-
ous wrang be righted. And put heyond
rupelition.

Justice Michael Kirby is president of\
the New Somth Wales Court o
Appeal and chairman of the execit
tive committee of the taternattons
Contmission of Jurists.
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