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MISCARRIAGES OF JUSTICE IN THE COMMONWEAT,TH

When we were young, lawyers of the Commonwealth, things seemed
simpler. Among the verities was British justice. To be sure, we
knew its faults. In reality (as inspection drew closer) it was never
as perfect as judges and lawyers tended to boast. But as youﬁgsters
at Law School we were thrilled with the assurance "better than a
thousand gquilty men go free than that one innocent be convicted".

It differed from one Commonwealth country to another. Under
colonial régimes, there was always an element of oppression to uphold
foreign rule. Those who struggled for freedom and self-determination
Were sometimes branded criminal terrorists. They were tried under
emergency laws. But for all that, there were features of crimiral

Justice which made our system seem less imperfect than most:

* Civilian police, relatively few in number and controlled by

Strict laws; Jjust sufficient to keep the peace and bring
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suspects as quickly as possible to the independent judicial
branch of government;
cenerally, juries of common citizens sifting the facts to
determine whether the prosecutor has proved its case beyond
reasonable doubt so as to warrant the infliction of criminal
punishment;
Judges, learned in the law, with functions to instruct the jury
on the law and, more lately, to scrutinize the case on appeal.
Noble assurances of the rectitude of the procedure and the
safety of the conviction. Guardians against that most horrible
thought: a wrongful conviction; an innocent dying at the
gallows or more lately the slower death of years behind bars;
and
* The common law itself with "its strong emphasis on the rule of
law and procedural safeguards secured through an independent

judiciary".l

These strong features of our system of criminal justice have,
for the most part, survived the end of colonial rule. But in recent
years serious concern has been expressed in a number of Commonwealth
countries about the incidence of miscarriages of justice. Repeated
cases have gained headlines. The prompt and lawful arrest of the
guilty; the fair and careful trial of the accused; the patient
sifting of appeals are not the stuff to fire the imagination, or earn
the approbation, of our peoples. It is the notorious cases of clear
Or probable miscarriages which attract attention.

Nowhere has this been more so than in England itself. This
Year began with a hunger strike in prisons all over England by
accused persons alleging that they were innocent “victims of the
SYstem". These protesters seek to join an unhappily long list of

“ases in which wrongful convictions were ultimately recognised and,
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where not too late, redressed.

the murders at 10 Rillington Place.

Adclph Beck. 2 Timothy Evans and
3 Virag and Dougherty.4 The

confait Case. fThe Maguire Case.® The Tottenham Three.’ The

guilford four.® The Birmingham SJ'.)‘:,9 each of them with 16% years

10

of wrongful imprisonment to complain about. The Armagh Four

and 66 the list goes on.

England is by no means alone in this problem. Every

jurisdiction of the Commonwealth has similar controversial

instances. In Bustralia, they include the Ratten case.l The

Peden Case. 12 The Ananda Marga Three.l3 The MacDermott

14  The case of Edward Splatt.l5 The Varley case.l® The

Case.

MclLeod-Lindsay case.l? There is also the case of Lindy

Chamberlain, convicted by a jury. She contended that her infant

daughter, Azaria, had been taken by a dingo at Ayers Rock in the

centre of Australia.'® This was a case whose controversies divided

families. A mountain of newsprint and endless wvideo reels agitated

the conscience of Rustralia. ©Now, a feature £ilm, with Meryl Streep

no less, has brought Lindy's story to countless millions. But is the

point of the story that, by excepticnal procedures of a Royal

Comnission, an anxious soclety ultimately vindicated justice? Or is

it that the ordinary institutions of justice were shown to be

fallible?

The self-same gquestion is posed in London by cases in Canada.
Now, the Charter of Rights and Freedoms empowers a court to

exclude evidence obtained in a way that brings the administration of

justice into disrepute.lg A result of notorious cases in Canada

has been the introduction of audio-visual taping of police interviews

with suspects.?? There have been similar developments in New

Zealand.?! and doubtless in other.parts of the Commonwealth. The

Problem is a universal one. No jurisdiction has all the answers. We




can learn from each other.

THE SIZE OF THE PROBLEM

gome proportion of cases are bound to miscarry. Wrongs will be
done which cannot be righted. So much is admitted even by the most
vocal critics of the present system.22 There must be finality in
criminal, as in any other litigation. Cases cannot forever be
relitigated. Nor should the jury system, where it survives, be
undermined unnecessarily. Any human system of justice is bound to
make a few mistakes. BSo much must be allowed.

But the point made by the critics of the present system is that
the number of such miscarriages is far greater than those operating
the system will acknowledge. And that the greatest injustice arises
from the way in which operators of the present system at every level
allow it to be manipulated, pre-trial, at trial and on appeal, with
too much attention to rules and procedures and insufficient concern
about the risk of injustice. It is lawyers' faults that we are
accused of: attention to the familiar, comparatively simple rules
and procedural requirements. Unconcerned about the substantive
issues of injustice and innocence that lie behind.

Given that some component of erfor must be tolerated as an
inescapable attribute of our humanness, how large is the problem of
miscarriage of justice against which the critics rail with increasing
vociferousness?23 Ludovic Kennedy in 1956 estimated that between
200 and 300 innocent people are to be found in British goals at any
one time.2* E p Radin in 1964 suggested that there were 14,000
Cases a year in the United States or a 5% error for people gaoled. &
TOre recent study, involving some empirical résearch, by C R Huff and
Colleagues, concluded that there were one or two miscarriages for

&Very 200 persons convicted of felonies, ie a margin of 1%. A higher




figqure is supported by the notable research of Dr John Baldwin and Dr

Michael McConville into cases before the Birmingham Crown Court in

1975-6. As a result of their research they concluded that at least

54 of defendants were convicted "in doubtful circumstances®.2® 1t

- is said that more up to date statistics are not available because

further research by Baldwin and McConville was not permitted by the
4.26

Lord Chancellor's Department in Englan

There are, of course, various apologists for these figures.

what do they say? Some of the persons convicted would in fact be

guilty, though not properly proved to be such. Some would surely be
gquilty of other offences (an excuse sometimes given by police who
“verbal" prisoners or "load them with presents" ie plant evidence on
them). More thoughtful are the system's defenders who assert that a

degree of error is virtually built into the peculiar institutions we

have accepted:

* The jury, which is an accident of history but which has

constitutional and democratic attributes that outweigh the

occaslions on which it falle prey to emotion;zz

* The accusatorial system of criminal trial,which disclaims a

search for the truth and prefers, instead, to enhance liberty
by imposing the duty on the Crown to prove its case beyond
reasonable doubt,28 This may lead to elements of

artificiality in the contest. But it does so for the purpose,

BT —— e

thought justifiable by many, of controlling and limiting the

intrusions of the state in the life of the individual; and

; Convictions which are recorded in an open trial and generally
at the hands of a jury can only be set aside by a similarly
open procedure on appeal. Tﬁié rule not only diminishes the
Executive Government's control over the criminal justice

29

process. It also maintains the openness and public
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character of ocur criminal justice system. It defends us from

the secret trials of other systems of law,3°

My topic is remedyin@émiscarriages of justice. What can be
done to reduce their inescapable incidence? The things to be done
begin at the police station.j They continue at the trial. They arise
most urgently after conviction and on appeal. They continue while

ever a wrongful conviction stands.

REFORM OF POLICE PROCEDURES

A sensible system will strive to avoid injustices occurring in
the fiﬁst place. This is why much attention has also been given of
late to reform of police investigation of offences and pre-trial
treatment of suspects.31

Upon one view, it ﬁﬁ the contradictory and apparently
unattainable obligations cast upon police and other investigators
which has led them into bending and twisting rules with consequent
risks to the safety of coﬂvictions which follow. Most frequently
criticised is the denial.of any right to arrest a person for

32

interrogation and the ocbligation imposed by law to take a

suspect, reasonably suspected of having committed an offence, as socon

as practicable before a justice. 1In 1991 in Australia legislation
was enacted which is partly derived from the Law Reform Commission's
regort.33 Public criticism of this new measure claims that the law
makers have caved in entirely to the police objections. Certainly, a
number of old common law rules have been overthrown.

The desirability of clearly stating the rules governing police
cannot be disputed. We make great demands upon police many of whom
(a8t least until the recent past) were chosen for physical size and
Strength rather than for the skills really needed in an uncorrupt,

Mhodern, technological police service.




gefore it joined the graveyard of other reports on criminal
'ﬁracedure, the Rustralian Law Reform Commission report joined the
_others in'urging the greater use of technology to enhance control
oﬁer critical police decisions by the independent judicial branch of
Government (as Dby search warrant and arrest warrant granted by

34

relecommunications). It also laid down, as one security for a

new facility of time for police interrogation, the obligation to

require sound recording of the interrogation.35 It was this
proposal especially that attracted calwmny from the police. From the
‘other side, civil libertarians criticized the provision for a four
hour detention.

. There is a c¢lear and urgent necessity to reform the law of
:cr;minal investigation. It is here that unlawful and oppressive
pfactices flourish; corruption and cynicism breed and miscarriades
of justice inevitably result later in courtrooms.

Judges for a century have voiced their suspicien about
unconfirmed qonfessions by suspects to police, later disputed by the
suspect.36 This dangerous feature of criminal investigation had
been addressed on earlier in India later copied in other countries of
the Empire. Something very effective was done to deal with the
_problem. The admission into evidence of confessions to police was
prohibited unless rmade before an independent magistrate.37 That
rule still obtains in many partes of the Commonwealth of Nations.3®
. Questions are now asked as to why a rule, suitable for the colonies,
was not good enough for England and other Commonwealth jurisdictions.

In Australia, the demands for sound and later video recording
began to be heard with increasing insistence after 1962, such was the
judicial disquiet.39 In the face of police opposition and

legislative inertia, the courts of Australia resorted to a




- gtrengthened rule for the exclusion of evidence unlawfully or

‘has now been introduced pursuant to statute.

unfairly obtained. 4 In England at about the same time, an
enhanced power for the exclusion of such evidence by judges was

41

afforded by the Police and Criminal Evidence Act. In some

parts of Australia sound and video recording of confessions to police
42 1n other parts, the
suggestion is still under study, thirty years and many injustices

after it was first proposed. As I shall show, the point was reached

in March 1991 when the High Court of Australia felt obliged to act

firmly.

REFQRM F THE TRIAL
Identification evidence: One of the chief reforms that can

be adopted at the trial of a person accused of a criminal offence to
reduce the risk of miscarriage is the strengthening of judicial
warnings about the dangers that may attend conviction upon contested
prosecution evidence.

"Some of the most shocking cases of miscarriage of justice have
occurred as a result of mistaken identity. This was a complaint of

the Birmingham six.%3

Unless procedures for identification are
carried out with impeccable fairness, there is a significant risk of
wrongful identification. All of this was reaffirmed in Lord Devlin's
report of 1976.%4% The judgment of the Court of Appeal of England
in Turnbull in 1977 required judicial ﬁarnings to be given.45
This judgment has proved highly influential, beyond England. It has
been applied in Australia and elsewhere in the Commonwealth. %6
Lately, still more rigoroﬁs and detailed standards have been Insisted
upon.47 gyt by adopting its guidelines, the Court of Appeal
Pre~empted legislation. This did not pass without criticism by Lord

Devlip,48

3 N - i3 ] r 3
Disputed confessjons: Judicial warnings about confessional

- 8
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evidence have come much more slowly and this despite the repeated

warnings of the dangers of miscarriages of justice.

in Australia, the High Court expressly recognised in 1977 that
an unsigned police record of interview might be fabricated.%? fThe

practical and feorensic difficulties of challenging such statements

_were reiterated in 1988.%% In March 1991 the Court took a firm

stand in McKinney v The Queen.51 BY I'ru':l:'1c1:r:j_t1,*52 the Court
1aid down "for the future" a new and rigorous requirement of
judicial warning to juries about the danger of convicting on disputed
and uncorroborated confessions to police.53 They referred to the
facility of audio-visual recording. Unusually for Australia, they
declared that this new "rule of practice" would apply in the future
enly.

It is clear from a reading of this Australian decision, that a
majority of the highest court in Australia had come to a conclusion
that the time for general words of caution and judicial appeals for
legislation or to the exclusionary rule had passed. Such was the
perceived dimension of the problem and the risk of serious
miscarriages of justice, that the Court felt obliged to take the
stand it did. That stand is now the common law of Australia. It is
a judiclal stand designed to diminish the risks of miscarriage of
justice based upon uncorroborated disputed confessions to police.

This Bustralian decision is not the first time that the judges
have taken a bold stand to assert control over the detail of police
conduct by the weapon which judges have in court to exclude, or warn
against the use of, the product of police actions. The Judges'
Rules in 1912 and 1918 did more than this. Whatever may be the
Criticism of the departure from precedent the nett result is surely
an advance for the constant struggle-against miscarrizges caused by

54

Police “verbals* and unreliable confessions. The new rule
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will certainly expedite the installation and use in Australia of
videotaping of confessions to police. Had such a rule been part of
the law of England when the Birmingham Six were tried, it is
quite possible that most of the Six would have been acquitted by the
Jury given the absence of satisfactory evidence against some of them,
save for the confessions now said to have been extracted from them by
oppression and force, 23

Scientific evidence: The third area where particular care

ie needed relates to forensic scientific evidence. Two of the
Birmingham Six were convicted upon scientific evidence now
conceded to have been unreliable, Partisan expert evidence can do
terrible wrongs in the forensic setting. A litany of cases now teach
us the lesson that expert testimony will only be as reliable as the
honesty and integrity of the experts; the soundness of the
procedures they use and the accuracy of the knowledge they apply.
Such warnings are voiced in the Confait Report, the report of the
Royal Commission into the Conviction of Mrs Chamberlain and now
by the release of the Birmingham Six. They direct our attentibn
to the need for safequards against wrongful conviction based upon the
unreliable testimony of experts. Various options have been proposed
to deal with this problem.56 Cne proposal put to the English Royal
Commission on Criminal Procedure is for a body of lay people and
experts, subsidiary to the Court of Appeal, to review evidence
including new evidence.2’.

Trial representation: Many other reforms are doubtless
Needed at the trial. The variable quality of legal representation is
often mentioned as a significant source of wrongful convictions.
Courts are now much more willing to set aside a conviction where the
8Ccused was incompetently repfésénted by an inexperienced

advocate.®® They should resolutely do so if the transcript shows
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that the prisoner did not have a fair trial according to law because
of incompetent representation.

A jury trial largely depends for its success upen a contest
petween two roughly equal and experienced combatants. In such
circumstances, the notion that an accused has no common law right to
legal counsel for a defence against a serious charge is one which the
judges should reject as wholly contrary to modern notions of basic
rights and due process.Sg In Australia, in December 1992, the High
Court, overturning its own earlier authority, held that the fair
trial of an accused may, on some occasions, require legal
representation. If the accused cannot afford it and the State legal
aid bodies fail to provide it, the judge may adjourn the case to

prevent the court's becoming an instrument of injustice.89

FQRMS ON APPEAL

The appellate system has borne the brunt of the criticism
about miscarriages of justice in Britain and Australia. It has been
blamed for a "catastrophic decline in public confidence"_.61 The
repeated charge against the appellate judges is nothing less than of
a cynical unconcern with innocence and an overriding imperative to
defend the public confidence in the institutions in their charge at
the tolerable cost of an occasional sacrifice. "I sgit in this
cell" writes a prisoner, "not because of evidence against me but
because of the legal establishment's pretensions to
infallibility», 62

In a sense, these angry denunciations represent something of a
back-handed compliment to the judiciary. Of the senior judges of our
tradition, much is expected. According to media stereotypes, if the
judges are not just vain, proud, remote Establishment figures
insensitive to injustice, they are loveable old men now "helplessly,

inescapably, tragically" out of their depth.63

_.11_.
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An easy response to this calumny would be blame the media. But
it should be acknowledged that, in toc many recent cases, it has been

the media rather than the institutions of justice or the Judges,

‘which have been vindicated. It was a band of loyal supporters who

never lost faith in the priscners, and a few discerning journalists

 who supported them, rather than the judicial institutions which

actually led to the termination of that injustice. Rightly, the
public want to know what can be done to ensure against repetition of
such cases where there is no band of supporters, where there are no
interested journalists and where the prisoner sits in a silent cell
the victim of an exquisite system which has made a mistake.

To some extent the explanation, in England at least, is found
in the narrow powers conferred on the Court of Appeal and its
predecessor. But almost certainly the powers of the Court of Appeal
were narrowed by the Judges in a way that Parliament never
intended.®? rLater attempts to revise that limited understanding of
the function of the Court in England have defied curial revision.

65

Courts have ignored thoughtful commentary and criticism. In

England, they have resisted the manifest need for a wider review
charter. .

The result has been a kind of appellate retrial, but one "“at a
disadvantage' 56 The disadvantage is that the appellate judges will
rarely, if ever, have the ﬁhne or the opportunity fully to appreciate

the whole of the evidence ,~mood and atmosphere of the trial. A more
67

rigorous rule was adopted_f for criminal appeals in Canada®’ and in

Rustralia.®®  gpecifically, in Australia, the examination of
evidence said to show a rﬁiscarriage has not been confined, as in
England, to evidence which would have beern admissible in the
trial.®% qpe proper issue is one of preventing the perpetuation of

8 Miscarriage not upholding the integrity of trials.

- 12 -
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it is natural that appellate judges will approach a challenge
o a primary decision — particularly a jury's verdict, even on the
pasis of fresh evidence, with a degree of distaste. However, there
has been a sufficient number of demonstrated cases of miscarriage to
require a more resolute attitude. Who knows how many miscarriages
nhave not come to notice? We should all be concerned.

To supplement appellate review there is a need for a system of
fresh inquiry. In New South Wales a particularly useful procedure of
judicial inquiry and report, freguently utilised, is provided under
fhe Crimes Act, s 475. In practice, such investigétions are
usually initiated by a petition to the Supreme Court. A judge of the
Ssupreme Court is appointed to conduct the inquiry 1if,
administratively, the Court considers that course justified.

The controversy posed by recent experience in several
Commonwealth countries relates to the institutional arrangements
which should replace or supplement and assist by a court of appeal,
whether on the appeal of the prisoner or reference of the relevant
Minister. The suggestions put forward include the enhancement of the
procedures of the appellate court; the creation of a new appellate
court; or the creation of an entirely different tribunal to include
persons other than judges.70

Whilst I understand those who defend the constitutional
propriety of review by courts, honesty requires me to say that the
strongest argument for a separate tribunal is the extreme difficulty
which appellate judges face in finding the time to reconsider all,
and I mean all, of the evidence at the trial in order to decide
whether a conviction should safely stand or must be set aside and a
78w trial ordered. A more vigilant appeal court with stringent rules

and a supplementary procedure for extra curial but investigation

5¢em to be needed. But other, bolder proposals are now coming




7, forward.

Doubtless the English Royal Commission will present and

avaluate them all.

CONCLUSIONS

Highly publicized cases of miscarriages of justice lead to

comunity demands for improvement of legal procedures. Commonwealth
lawyers should not be resistant to these demands - least of all
commonwealth judges. Informed criticism is healthy. Questioning
even fundamental institutions, rules and procedures is appropriate to
free people. There are some critics who would abandon the present
system — adopt an inquisitorial procedure, abolish the right to
silence, replace appellate review by judges. Serious though they
are, it is doubtful that the number of miscarriages of justice
warrant such radical changes. Furthermore, there are countervailing
social reasons for maintaining the best features of the accusatory
system of criminal procedure and trial. Overall, it tends to enhance
liberty and to keep the agents of the State in check. This is where
we, the Commonwealth lawyers, come in. We must remind our fellow
citizens about fundamentals whilst ou}selveq remaining open to
improvements and teo self-criticism. Most of us went into law in a
belief that it is a high calling to contribute to justice under law.
The lesson of the cases of miscarriages in recent years has been that
we should be more vigilant for justice and more open to reform of the

law.
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* Based, in part, on a public lecture given in London, 4 June
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Our Lamentable Failure?"=(1991) 17 Cwth L Bulletin 1037,
The paper has been revised and updated.
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