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 sormisew: MICHAEL KIRBY

"7 candid conversation with the chairman of the law reform commission about
privacy, drugs, sex, legal rip-offs, constitutional law

and the process of change

There is nothing 1y pieal ‘ﬂbour a da__‘.' in the
ife of Michacl Donald Kirby. It’s simply a
case of up i1 TAe MOTHINE, ouf 01 :hqob and
qeork (ike a juscice for not insubstantial pay.
Had Michaei Kirby decided to siay at the bar,
he tould certaingy be making more mongy up
there among the £2000-a-day stlks, bu{ then
he made a personal compmitment fo destiny al
the age of nine and he is not a man to break his
pond.

Ar nine, intellecinal comet of the Summer
Hill opportinity class of 48, he eross
evamined bis 150 10-powered purpose and
decided he would be either a bishop or a judge.
By the time the comet had blazed thai famitiar
P-;lfh through Fort Streer High School —
Sydney's cre-time working class launch pad 10
military, political, ecclesiastical and fudicial
pozer — 1o Sydrnev University, his ardor to
become a Lord of the Church had cooled.

Arts, economic and law degrees pointed the
Kirby star tnerringly on o course Jor that
second childhood option, the bench. At 35,
under the patronage of the Whitlam
goternment, he was elected 10 the judicial
peerage and depuiy presidency of the
Conciliation and Arbitration Commission. 4
fewr months lacer, he was given & brand new
quasijurisdrction as chatrman of Australia’s
first Law Reform Conmmission.

This day he kas been wearing his other wig
ar a jJidge of the Federal Court, an
appofniment he recently accepted to ease his
way gut of the domain of law reform and back
into the mainstream of the courts. The day
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started typically early and after a full court
shift on the bench of the Federal Court, he has
winged his way back 10 Sydney.

The aircraft is delaved and Mr Fustice
Kirby &5 lgte  for his  long-sianding
appointmens with PLAYBOY o discuss the
order of the law. He apologises. By his baok,
unpunctualiry is one of the deadly sins. When
there ave 5o few hours in the day, puncruality
is gne of life’s courtesies. And Mr Justice
Kirby is wery particular about the common
courtesies. You are not ushered into his severith
floor office which doubles as his chambers and,
in a sense, his court above Sydney's Elizabeth
Streer, by secretary or sheriff. He greets every
visitor in the Commission's receprion area and
when the allotred interview time has run its
course, he accompanies the wisitor to the
elevaror and bids farewell with @ handshake.

It is a comfore 10 learn that judges can come
down from on high. But then Mr Fustice Kirby
has some very mpdern ideas abour the
Jjudiciary and its relationship with the people.
Itisone of those quirks about the dualiry of thit
uncammen man that he should zealously
defend the privecy of his personal life, yet
have been a controversial judge in seeking to
iake the public behind the legal curtain and
tnto the inner circle of the law, fts rrappings
and its reform.

By the time he has stepped dewn (or up)
from the chairmanship within the nexs year or
so, he will have raised that curtain a notch or
g higher. Mr Justice Kirby has been imvited
1o deliver this year's ABC Boyer Lectures

“Artempts o pigeon-hole me as a radical
crumble on the altar of nrv double-breasted
suits and devotion to monarchy.”'

and ot surprisingly ke has chosen to lecture
on the judges. He has great admiration for his
Jellow  jndges, their intellect and their
dedication, He alse recognises their faults and
their frailties. The ward is that, as far as
corrvention allows, his lecrures will seek 1o
humanise the fudiciary — not 1o curry favor
with the headline writers, but to demystify the
role of the judge and 1o reinforce Ausiralians’
confidence tn the judiciary, As the intercic
moves into a second session and another day in
the life of Justice Kirby, however, one suspects
that the lectures will rekindle that controversy
whick has swalked him since he gor the
Conmission off and ruaning almast nine years

0.
Apart from the feeling among his brother
Judges and lavryers that he has been too public,
Kirby and the Commission have been aczused
of aveiding the fundamentals of law reform 1o
carncentrate on what some critics have seen as
the soft issues of bia-ethics and seting up
privacy defences against the infiltration of our
fives by computers and dara banks. Mr Justice
Kirby pleads not guilty as charged — and with
apparently convincing cause. .

The truth of the matier is thar neither he nor
his commissioners choose the questions of law
which they examing tn the name of reform. All
matters into which the Commission inquires
are referred 1o it by the Artorney-General of
the day.

So dynamic are Australian politics of the
day thar Mr Justice Kirhy has taken his
directions from seven Attorneys-General since

“‘Mr Hawke has thoun that peaple can come
o politics at a later age. He, however, isa
phenomenon, '’
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;1975 Their references have resulted in 14
::-.l\m;mir.'e reports and accompanying draft
s eral government, and several

A ed:
‘ﬂif:r;,';[h:a{n goto the printer for tabling in

Parliament-

A lesser man might have been disappoinred

- ve thus far been enacted. He
“h?.‘ ;:s f:f,wh:;gr, :hatf if an idea has been
. :.: ;:aug’hl.‘v' mearchec.( and {e{npered 'in that

furnace of community opimion which the

Cammission tends on behalf of politicians, it
“pecomes only @ maiter ?f tirme and attitude
L before it is accepred. He is canj:zden: thar most
o of his Commission's reports will evem'ual{v be
" ysed as the basis of reform of Ausiralian law.
: That confidenice has grown since Senator

" Gareth Evans ascended 10 the office of the
" Auorney-General, Senator Evans s a former
" Commission seaffer, and, afthough he once
accused the judge of being over-qualified in
quantity of degrees rather than guality
(Michael Kirby has four degrees from Sydney
Unfoersity; Senator Evans has two from
- Melbourne and one from Oxford), an obzious

" bond of mutual respect exists betiween the two
" men whose master and servant relatfonships
" have now been reversed.

" Above olf, Mr Justice Kirhy it a
" pragmatist, Conservarive defendzr that ke fs
of the monarcky, pin-striped suirs and the
concept of law, he it also a dedicated democrat
and disciple of the demoeraric process, He
believes such process can enly revive if the
bulzeark of law on which it depends s radically
aliered to meet the demands and pressures of
modern sociery. *
- For this cause he has been willing 1o sacrifice

"% his innate shyness on the altar of public debare

- in order to generate the discussion which will
" change socieral attitudes and give peliticians
.. the opportunity and courage to reform the law
. 1o meet those needs.
L As Mr Fustice Kirby's term as chatrman of
- the Latw Reform Commission draws 1o a close
" PLAYBOVsent Russell Deiley imte his
. chambers to discuss the complextiies of the
role. Deiley reporis; “‘Time alone will tell if
Michael Kirby achieves his bastc brief 1o
reform the law. Bur in the process, he has
developed an insiftution which mot anly
. examines the need for reform, bur tests the
. water for  politicians. Whether i1 was
. originally intended or not, the Conunission has
* become, and will become, an increasingly
~+ valuable polirical tool for creating the climate
< for dlange. I cannot comment on the man as a

% ueist, but Because he has been willing to run

v blf‘ck Jor politicians who are more preoccupied
‘ with VOles than the needs of society, then
Australians already owe much to Mr Justice

Kirby, "

. PLAYBOY: Why i reform of the Yaw such a
. tortuous, protracted busipess?
.- KIRBY; The law is complicated. The lobby
© Interests apainst reform are powerful and
- the politicians, whe have the power to enact
- reform, 2re often more distracted by more
.. ¥ote-catching concerns. The judges are also
' Fetteating from creativity. The net resultis”
that, in a world of rapid change, we are not

-antending to the renewal of the legalsystem.
PLAYBOY: You say the judges are re-
treating. Shouldn't they be taking a lead
from their American brothers whoinitiatea
great deal of the reform of US law?

KIRBY: In some ways [ regret their lack of

adventurism in not antending to injustices,

On the other hand, I am a democrat and if
our society was faced with the choice of

judges solving problems by creativity or
Parliament solving problems with the help
of a body such z3 the Law Reform
Commission, I would choose the latter. Itis
berter for the politicians, who represent the
whole body of the people, to make the law
than judges. Of course it is bemer that
judges should make the law if it remaing
unreformed and injustices persist.
PLAYBOY: You have often said that you
want the community to be consulted and to
contribuge  to reform. Bur, given the
complexity, cven mystique, of the law, is it
possible for the layman to comprehend the
law as it affects him, let alone contribute 1o
its reform?

KIRBY: Through the use of the media,

The Australia in which
I grew up was a rather
intolerant sociery.
Happily, thar situation
has changed over the
last 20 years.

public hearings and the widespread
distzibution of discussion documears which
set out the problems and need for reform,
we spare na effort to get lay participation.

Community contribution has led to the
concretisation of many problems and
suggestions for the improvermnent of the law.
People have come to us and personalised
issues which, until then, have simply been

abstract concerns. Lay people often draw
arention to fssues which, despite the most

painstaking analytical examination, have

not realiy been addressed.

PLAYBOY: Do you believe — if you'll -
forgive the term your humble

background gives you greater under-

standing of what changes in the law will

most benefit the people?

XIRBY; Don't apologise — ['m neither

proud por ashamed of my background. It

was a typical Australian background of a

person of Sydney's western suburbs who

went o public schools and who mixed with

the children of people from all walks oflife. I

dofeei that I can appreciate more thanmany

lawyers the attitudes and concerns of

citizens. Statistics support the fact that

lawyers are mainly drawn from professional

families, They ar¢ often children of lawyers
and 1end to be of English-speaking stock. In

a sense, they do not fully represent the

. I
community. Because my background was-
typicat of the Australia of the "40s and 505, I-
feel I am more sensitive 1o the concerns ofs
the commubity than other lawyers. . -
PLAYBOY: What is your philosophy of the
law? v ’
KIrBY: It is 2 philosophy, basically, off
modernisation and of bringing the law into;
tune with 2 sociery which is more tolerant,
more sensitive and kindly and more willing,
to allow people w be themselves. The:
Australia in which T grew up was a rather’
iniolerant society—censorious, moralistic.
and, in some ways, unkindly, Happily, that
situation has changed under sucs:v:ssivc1
govemments over the last 20 years,
PLAYBOY:Is it ovér-simplifying the
Commission's charge to suggest that your
fundamental dury is to dchieve ¢qual justice.
for all? . .
KIRBY: It Is difficult 10 identify the,
fundamental values of law reform.
Everybody can agree with a motherhood .
statemnent of “justice for all”, The problem
is to trapslate that pious statement into
actualiry. You face much more concrete
questions when youw look at reform of the -
law of rissue transplantation, or the law of
evidence or the law of privacy retention.
Should the box statement be abolished? |
Should there be a system of compulsory |
reporting of child abuse? These are the sort
of practical problems we have to face. The |
solutions are not found in gentral state-
ments such as “justice for all”.
PLAYBOY: To Australianise one observer: -
Australian courts are free to all — like the |
Regent Hotel. Considering the exorbitany .
costs of litigation, is it possible to have a
system under which every Australian has
equal access to justice? .
KIRBY: Although we arc doing many things . ..
to improve the situation, the fact remains
that our syseem of justice is very much -
geared to representation of parties before
the courts. The history of this traces back to
the development of the jury system. When
you have a jury trying questions of fact, .
people require to be represented by lawyers.
In Europe, the judge or magistrate is ¢
obliged to investigate the case. Someof the |
finest minds this century have suggested .
that we should graft on to our-legal system .
aspects of the European approach so that
our judges would have a greater obligation

to call witncsses, to summon documents

and otherwise make sure that justice is
done. Qur adversary system is very costly.
PLAYBOY:Is the cost of Australian justice |
too high?

KIRBY: Yes. I think all observers would
agree with thac. The federal Aporney-
General, Senator Gareth Evans, told the
legal convention that we simply cannot
afford the funding of legal 2id. One German
judge came here recently and said: “Your
system of justice, inherited from Britain, isa
Rolls-Royce system. Qur German system of
justice is a Volkswagen system, How many
can afford a Rolls-Rojee and how many can
afford 2 Volkswagen?" That is a very
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get work, It just doesn’t follow that

a person is old, he or she opposes

Many of the judges with whom

daily see and administer the injusti’
‘exist in the system and thathas had
on them. They believe there she
changes and reform in the law. !
PLAYBOY: Critics of the Comrnissiﬁ'
that you spend toa much time an th

issues of bio-ethics and the social {

computer technology at the expi
coming to grips with the fundamer
the ineffectual function of the con
their remoteness from the people. |
you respond to that criticism? !
kIRBY: I read that and I don't quit
what it means. Pechaps it can be att
1o asweet phrase over which some joy
iabored 1o damn with faint praise

which has worked hard, with
resources, to improve the legal syste
fact of the matter is that the Comr

...does not choose its own program, W

on tasks given us by the federal An
General.

1 must say that I thought An
General Ellicott had taken leave
senses when he asked us (o examine §
relating 1o human tissue transplants
thar journalist sess as “soft™. °
acknowledge that he was right in re
the question 1o us. He was esse
saying: “This is a species of anew pi
which is going to face the law. You.
body that can help the democratic
ment grapple with this difficult que:
He was referring us and Australia:
problems associzted with in virra
isation, cloning of the human §
euthanasia and the right to di
neonaticide. The law based on our re

..mow in force in all Australian states

Tasmania. That is quite a sign
achievemnent in a country which know
few uniform laws.

PLav8aY: Do you see the need
separate commission made up of)
lawyers and doctors ta keep pace wi
legal and ethical ramifications of h|
biological engineering?

KIRBY; When we tackled the probie
hyman tissue transplants, we didn't
just as a group of lawyers. That woulé
been foolish, We gathered together lav
dectars, philosophers, theologians anc
we exposed the issue to comm
representatives. The problems for
makers are tumbling ovt of the minds
scientists 4t ever-increasing speer
democracy is going to work, we ar

going to make do with solutions made ¢

hop, as is already beirg done by jud{
difficult cases. W'e are going to ha
develop institutions which can
Parliament. Perhaps vour suggestiog
sensible one.

PLAYBOV: Are vou conftient that pr
safeguards can be bult into the la
protect individual rights from the t
posed by the development of computer
data banks?
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;yei-tin:n: abservation, An English judge,

i ord Devlin, said that in ou ‘s}'stcm, only

)+ werful corporazions, powerful trade

& Jniens, people who are supported by legal

‘W id or criminal defendants get before the

v Ordinary citizens can't face the
- courrs. UTAIRENT N

" prospect — it is just toe expensive, The

courts have gone bc)'9nd their means. The
B olurion lies in an improvement in the
" . procedures, the changes in the functions of

 thejudge which I have a.alrcady outlined and
".o changes in the substantive law so that fewer
.- mattets have to go to court. )
Solutions to accidenl compensation
claims, for example, should be administr-
" +* grive, not judicial.
% praysoY: Until then, is one of the short-

. term answers to the problem to regulate
-~ parristers' fees?

‘. kireY: They are trying to regulate the fees
in Victoria. It will be interesting to see how
successful the experiment is. The factis you
are dealing with a very small market of
highly talented people. Itis not like hiring a
. cab driver. You have a person of exquisite

: talent, which is a mixture of intellectual
“: ghility and dramatic finesse.

The real answer to the high costs lies in
substantial changes in the administration of
- the law so that we divert as many cases as
i possible: from the courts and by
" encouraging other forms of solution such as
arbitration. We are now seeing in NSW a
scheme where experienced lawyers are
* being appointed arbitrators. We are
working toward solutions, but many people
- will be unable 1o get to the umpire before we
solve institutional difficulties.

PLAYBOY: Could costs be reduced by
" abolishing some of the trappings of the law,
by doing away with the elitist division_of
- Queen’s Counsel or the anachronism of the
" junior counsel?

5 KIRBY: [ don't think the existence of the QC

4 creates a higher market. There may be some
i QCs who don’t warrant special fees, but by
the time most barristers have taken silk they
" are at the top of their profession and
command high fees. There are, however,
some anti-competitive elements in the role
— the rule, for example that the QC has 10
have 2 junior. I think that mle will be
abolished within 20 years. That may sound
a long time, but in a legal system thar is 800
years old, it is just a blink of the eye. In the
meantime, chough the requirement that a
litigant be represented by two counsel
_ might be justified in large, complicated

cases, let the market decide. Let it not bea
rule of ethics or legal practice or ¢ven a
courtesy to senior counsel. Another cost-
inflating rule which must be examined is the
ane that you have to have a solicitor in order
.. e gertoa barrister. Some soficitors do very
llc(ct!c work on a case yet charge 2 stzndard
i‘::-;“"?o'v: Does the public’s more jaund-
it pcrcl:'“- of the profession stem from what
o Wesasa fees rip-off or b_ccausc more

Yers are being seen to be in breach of
Once-sacred rrusts?

KIRBY: It is more complicated than that. |
think it reflects a general disillusionment
with institutjons, with authority. When you
raise the general education [evel you have a
more questioning community, which is
disinclined simply to accept the status of
even venerable institutions such as the legal
profession. As well as that, of course, there
have been examples of dishonesty on the
part of Jawyers — examples which the new
technology brings to a very wide audience.
You also have the perception that because
lawyers are taking increasing amounts of
legal aid, they should be willing to submit to
a due amount of government regulation.
Because the profession takes a substantial
amount from the public purse, it is proper
that the public’s representative should lay
down rules on the way money should be
spent.

PLAYBOY: Should the profession retain the
right to wash fts own dirty linen behind
closed doors?

KIRBY: Well, the professions can be part-
icularly hard on their own — sometimes
even harder than if laymen were logking at
the prablem. There should, however, be 2
more open and accountable system of
complaints against members of the pro-
fessions. That is coming in most states.
Fhere are procedures for lay representatives
10 participate in the consideration of
complaints by the citizen about members of
the professions. Generally, the professional
associations are first-rate at rooting out the
dishonest, criminal members. They are less
sensitive to the problem of dealing with,
say, the incompetent, indifferent pro-
fessional who doesn’t retumn phone calls,
who hasn't kept up with the latest faw or
who hasn't taken the necessary care with a
client. That is an area in which lay
participation and an open hearing could
help. .

PLAYBOY: Are you a radical?

KIRBY: In some respects, yes; in others, no.
T refuse to be neatly stereotyped. My whole
philosophy is that peaple ase individuals.
People’s attempts to pigeonhole me as a
radical crumble on the altar of my double-
breasted suits and my devotion to the
monarchy. Referm means taking what is
good from the past and re-formingit. There
is undoubtedly much that is good in the
legal system we have inherited from Britain,
The task is to adapt it, medernise it to meet
changing social attitudes,

pPLAYBOY: Much opposition to reform
comes (rom the legal profession. Is there a
tendency among the older lawyers to oppose
change and for the young breed to support
reform?

KIRBY: Again, you cannot slereotype
lawvers into the old who are conservative
and :he young who are red-hot radicals.
Interestingly, when the NSW Bar had a
voiz for the abolition of wigs and robes, it
wat the old who vorted for abolition and the
yozng who voted to retain the symbols. A
lot of young lawyers, of course, feel anxious
about their profession. A lot of them can't
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oy We are BOing to try: The LRC will
KIRE "t:'ng 1o Partiament fater this yearon
be rCP"“ccdons 1o privacy. The expertise
new Erg js so great that the law, which
colve move at a snail's pace, finds it
‘ K’FEEI:“{f to keep pace with the most dynamic
"d‘cl-:nology of qur time. But we just can’t
. ::nd our clothes and gnash our teeth and say
_this is too difficult. We have got 1o find the
‘;'.?[I_i:::{', Isn't there 2 .conﬂict.bcn}'een
. "whiat is secn s the protection of privacy and
_pational security? ) ]
KIRBY: In our inguiry INL0 prvacy we were
+ excluded from matters of nat19nal security.
© ‘Obviously, however, there 15 2 copﬂlct
- petween the desire for individual privacy
and the desire to protect the nationat
security. Generally our inquiries have no
specific reference to national security.
PLAYBOY: Tt seems that few broadly-based
inquiries, say, into :nvirpnmental issues,
can be divorced from narional security.
KirBY; Obviously you have to weigh
. competing interesss. You touch on 2 very
important issue: the question of cost benefit
analyses in law reform. We used to say that
* justice is beyond price. Nowadays thereisa
growing appreciation that justice does havea
price; that you have got to weigh the costof
delivering the product of justice against the
- benefits that are going to be procured. In
" hard times, law reformers must be much
- more conscious of those factors.
¥ " pLAYBOY: As 2 vocal supporter of the anti-
* smoking lobby, how do you stand on the
individuzl smokers’ rights?
- KIRBY: My stance is entirely consistent
“. with my personal philosophy, which is
basically in tune with the philosophy of
John Stuart Mill. If a smoker wants 10
smoke cigarettes at home — indeed if he
wants to smoke marijuana at home — then T
take the view thar the Seate should not
. intervene. However, if he enters my space
* and intrudes into my world by smoking,
then his action is no longer a self-regarding
activity because it becomes my concern.
PLAYBOY:You couple marijuana with
Cgarette smoking — surely there is a
difference between the two in law.
KIRBY: [ was a member of an expert party
which looked at the problem cf marijuana.
- Although most of us were against introduc-
inga further drug inic an Australian socicty
slready heavily involved in other drugs such
l‘:u ted, coffee, cigarertes, alcohol, bacb-
A fates and so on, we felt the price
ofu;:::;l.'::s wc'" paying for the supgrcssion
put for:varr:]a \;;S, on I:.mlancc,vcfy high. We
that we co ldil cussion paper in the hppc
on the o: Ecuhc community to weigh,
extending e'c and, the dlsadvansagcs of
our officials, the infiltration of
the Mafia, the diversion of o law
enforcing efforts agq ur lawe
Proven da Jganst hard drugs of
T Whichnﬁfr ﬂnd thelass of respect for the
‘& came 1o t;n} young se¢ as hypocritical
or reform andc conclusion shere was a ‘:‘c.cd
Put forward the proposition

for serious discussion. The result was
banner shock headlines which, in effect,
destroyed the possibility of a meaningful
debate. The politicians fled the discussion
stage.

PLAYBOY: Is the time now opportune totry
and revive thac debate?

KIRBY: [t may be more opportune. The
federal Health Minister, Dr Blewett, has
indicated his general inclination for the
reform of the law on marijuana. [ think if
you spoke privately 1o many politicians on
all sides, you would find that they, like me,
are not enthusiastic about introducing
another drug but are concerned for the
damage that arention to marijuana is
causing to our institutions.

PLAYBOY: You appear to consider the law
relating to hamosexuality as an ass. Are you
suggesting that there should be no laws

referting specifically 10 homosexuality or,

for thac marter, any sexual preference?

KIRBY: No. There must be laws on the
expression of human sexuality but they
should be neutral to the sex of the person
and neutral 1o the sexual preference of the

There must be laws on
the expression of human
sexuality, but they must

be neutral to the sex
and 1o the sexual
preference of the person.

person. The young and the mentally
incompertent must be protected. But in my
conception of criminal law, it is wrong to
enforce on aduits a morality which is not
universally shared and which leads only 10
cases of plain injustice against peaple who
have no choice over their sexual preference.
It alse Icads to the unacceptable and
ridiculous situation, as we have in NSW,
where you have the anti-discrimination law
prohibiting discrimination against homo-
sexuals and you have the criminal law
denouncitig a homosexual act as that
unnzturat and abominable offence.

We als6 now have ceforms to the rape law
which make consensual sex with an adult
homosexual a greater offence with higher
penalties than carried by non-consensual
rape of s homosexual. The law is inaterrible
mess and the time has come 1o face the issue
squarely and not to be diverted by
minority opinion which would try 10 stamp
its perception of morality on 2 community
which do¢s not share that view.
PLAYBOY: Earlier this year, you advocated
that day to day law and order issues
involving Aborigines should be dealt with
according to their tribal law, Do you regard
the recent case involving Aborigines placing
themselves outside the NSW fishing laws as
the beginning of an organised Aboriginal

movement o distance themselves from ali
Australian law?

KIRBY:I'm sure that will be the claim of -
some Abarigines but not by the majority of

their community. From our inquiry into

customary law, we believe the majority of '

Aborigines have a clear distinction in their !

own minds between what they call big law
and litle law. They regard the big law

covering murder and serious criminal and

civil offences as properly in the domain of
the Australian legal system.

Many of the matters they are prepared to

leave in the domain of Australian law are
those enwhichthe Aboriginallew wassilent
— offesces involving motor cars, for
example. Similarly, our legal sysem is
silent on traditional Aboriginal law as it
relates to saying namaes of the dead or telling
secrets of a religious kind. Sometimes we try
and squeeze the things, which are terribly
important to them and their society, into
our legal system and to apply our roles toa
society which is very different. ButIthinka
fear of legal apartheid is an unreasonable
fear.

PLAYBOY: It is claimed — and 1 fancy with
some justification — that the law i5 more
interested in a person’'s property than his
body. Do you agree that the law is often seen
as being harsher in irs treatment of the
embezzler than the murderer or rapist?
KIRBY: 1 don’t know that that is always so.
Indeed, onz of the problems in our criminal
legal system is getting to try people guilty of
so-called white collar crimes. While our
police can cope with the pexty shoplifters —
people in the minor league of crime — they
won't, unless they can secure the adequate
expertise of computer skills and so on, carch
the really big anti-social characters. Thus, 1
am not sure that we always punish the white
collar criminal more than we punish the
violent criminal. Certainly there is 2
problem in terms of getting consistency in
punishment in Australia. -

PLAYBOY:In what way?

KIRBY: In our inquiry into this problem we
found tremendous disparities in the pun-
ishment of offenders in different parts of
Australia, The imprisonment rate per
100,000 of popularion is 32 in the ACT, 43
in Victoria, 67 in NSW, 110 in Western
Auseralia and 220 in the Norhern
“Territory. We have put forward proposals
10 introduce @ system by which greater
consistency can be brought istto the painful
task of seatencing, We don't suggest that
sentencing be rurned over to a heartless
computer which has none of the actributes
of human justice, but there should be zn
element of science in the business of
sentencing.

pLAYBOY: One has only to listento talkback
radio in Svdney 1o gauge the depth of public
belief that peaple who commit serous
crimes of viclence are treated two leniently
— if not by the courts than certainly by the
prison authorities. Do you sec this as a
backlash against the enlightened reatment
of the modern criminal?
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sure that wouid be a view held
oy many in he commUAitys pos.fnbly bya

L sr But it doesn't necessartly mean it
) ._[niloﬂf)'-,l hr view. Unformnately, the

B the £ doesn't have a very informed

, community . -
view of what really goes on in our cnmm'al
T erice system because what happens in

- |us's on i mot revealed. People don't
sgprcciﬂc [hc.spcci_al deprivations that

st in Australian prisons, many of W]'I:lCh
" are foraotien memorials to the penalogical
» theosies of unknown criminologists of the
{6t century. By the same token, there are
: ple who commit very scrmus,antl-soFlal
. conduct and thers 15 noO appropriate

2 punishment other than to §cnd_:hcm )

rison. But the Australian imprisonment

rates are not only variable, they are high by

- -world standards and without any noticeable
% ineresse in law-abiding conduct.

The average tate of Western European

. jmprisonment ranges from about 23 in

" The Netherlands to about 40 in France.
" Thesefore, even our national average of 67
-« per 100,000, which is the same a5 the NSW

figuee, is high in the world league. Most
commentators nowadays think that the

" direction of penal reform lies dowm two
" tracks. Firstly, that the use of imprisonment
* Is a last resort, taking into account the fact
- that deprivation of liberty in itself is more
- significant than the length of the prison
“term. Secondly, they believe that our

system of punishment should be more
* imaginative. In the past it has been a fine,
*-bond or prisor. -

Many other penalties could beintroduced

* ranging from community service through
- weekend detention to criminal bankruptey
* — tracing the assets of criminals. Intro-
“ duction of these and other penalties into the
< system would give a wider range of
- punishments which could be applied in
saccordance with the seriousness of the
" offence.

. PLAYBOY: Given the present climate of
. public opinion, do you think you could sell
-that kind of proposal 1o the community?

KirBY: | don't think we will ever convince
“the Australian community of the merits of
what [ have just said, but I think the road to
convincing them lies down the track of
¢conomics, Tt costs about $23,000 a year to
keep 2 person behind bars. The raxpayer
e {W"-_s that bill. Reform of our criminal

" Jstce system will not stem from the
- *UBPort of the bieeding hearts. It will rely
-'.;"Liipdu:?dcrs:anding of the social and
" financiaf custi?m and, - especially,  the
-EZ:Y;DEQDS‘;;? it discomfort you to be
fellow jdges? ng in judgement on your

“KIRBY: [nitially §¢
B v v s
. "Tike theit expert d and had nothing

! perience. Over the eight and 2

. that i;a“' however, I think it is true to say
the iu;i’:i::‘“ bf“; a growing realisation in
and of thy ol the importance of reform

€ommiss;, ¢ need fqr an LRC and a

wner who s 2 judge, It s

“gmey: 1 am

interesting that when we carried out our
inquiry into sentencing, we did something
quite original for law reformers. We sent a
survey round all the judges in Australia to
get  their  perception of  sentencing.
Although some said we would get, at best,a
10 percent response, we got an 80 percent
return from the 600 judges. Although
judges are often painted as conservative
people — and by and large they are, because
the law has a conservatising role — I think
that was a reassuring sign of the Austratian
judiciary’s amitude to reform,
PLAYBOY: You have beem 2 constant
defender of a free press and have been
quoted as saying that the judiciary ftself has
been guilty of eroding that freedom. Is that
erasion taking place because of a flaw in the
law or through misinterpretation?

KIRBY: Judges must apply the law zs it is
and in seme parts of Australia the jaw is not
well tuned to the protection of a free press
and free speech. I refer particularly to the
law which requires the total closure of
courts such as the family court. I wouldn't
go back to a completely open family court of

Australian imprisonmen:
rates are high
by world standards
and withour any
noticeable increase
in law-abiding conduct.

the old Truck days, but there could be value
in the reportage of ¢ases without naming
people or cruelly parading people’s private
lives. Judges, 100, would then be under
constant scrutiny and that is a terribly
important aspect of our society. Secondly
there are laws which permit suppeession
orders and there have been 2 number of
examples of that recently. Irdeed, I have
seen a suggestion that the South Australian
precedent in this regard be extended to
other states. Thirdly, we have seen the
efforts to reform the law of defamation, It's
like the curate’s egg — there are some good
and some bad things in the package. The
good things are those which they havetaken
from the LRC report. The bad things are
those in which they have decided 1o stray
from the srraight and narrow which the
Commission suggested, But it is a step
generally in the right directionto tryand get
a uniform law.

PLAYBOY: Of the Commission’s 14 tbled
substantive and pending reports, which do
you consider the most important?
KIRBY: I regard our institutional achieve-
ment — helping Parliament cope with the
pressures of a changing society — a5 most
important, Bur if T had to put store on one
particular report, it would be the one on
criminal investigation. That was largely the

work of Gareth Evans, then a commis-
sioper and now the federal Anorney-
General. Tt is important because it seeks to
do what no other English-speaking country
has ever done. It secks to articulate in 3
single statute the basic laws which wiil
govern the rights and durties of citizens and
police in a moment critical for freedom —
the time when a person is under suspicion.
It is very easy to be in favor of fghts and
freedoms when everything is going well and
there is no controversy, When rights matter
most is when you have somebody under
suspicion being interrogated. The report
iniroduced many reforms, including sound-
recording of confessions to police, and I
believe pride of authorship will ensure that
Senator Evans will do something about
bringing it into law,

PLAYBOY: If the law and the citizenry can
be separated, which of the reports do you
consider will have the greatest impact on
society? -

KIRBY: I any report will have relevance to
the society of the future, itis the report soon
to be delivered on privacy protection. Tt
deals with future problems — twelephenic
interception, bugging, optical devices
which can intrude into areas thought to be
private and, above all, the computerisation
of personal information. That information
will be the basis on which all decisions are
going to be made about all of us in the 21st
century, from the cradle w the grave — not

‘on & personal encounter, but on what your

computer profile says about you.
PLAYBOY: You have said that no re-
commendarions have srirred greater re-
action than those dealing with the privacy of
young people. Has this been because the
recommendations touched on the sexual
behavior of the young or because they
were seen to erode traditional parental
roles?

KIRBY: It was because of both those
martters. Sex is a constant [asanation,
indeed obsession, with English-speaking
people. It may go even beyond that, But
there are parents who believe they have an
Old Testament right over their children,
even to the point of treating their children as
chattels. We had people writing to us
asserting: “While the child remains under
my roof, eating at my table, being supported
by me, he or she will do as [ say.” That
artitude didn't seem %o us to be motivated
by love; it was an assertion of rights. Many
of the people who wrote, of tourse, were
very well motivated. They saw children as
immarure people who had need of parental
guidance. Because the report caused alotof

~ anxiety and because the response alerted us

o a political and real concern, we re-
examined the matter. I believe our final
proposals will be more acceptable.
PLAYBOY: In referring to your proposals,
the Prime Minister was recently accused by
one Sydney mother of lowering the age of
puberty. Was that typical of the gut
response of parents?

{continued on page 130}




whe may think hecan make the rains come but I don’t
1 even he can lower the age of puberty.

't let’s stereotype parents. A lot
arting what we said. They said
had doors on their bedrooms
“qnd they respected their rvight 0 privm__y.
That privacy gorma]ly accompanies
puberty because it is about that time ofself-
Fiscovery that young pecple begin torealise
cheir individuality and ta desire a degree of
Pr;:rcg;:ver, Mr Hawke may thiok he can
make the £ains come and perhaps, like Mr
Whidam, he thinks he can v.:alk on Lake
Burley Griffin, but I don't think that even
e can lower the age of puberty. i
pLAYBOY: [s there a move towards inter-
pstipnalism in the law? )
KiRBY: Yes, Technology is forcing the pace
cin a number of arzas, With computers
- chattering away 1o one another across the
.world, moves are on to develop inter-
. fiational conventions and rules 1o proiect
- privacy, to protect the vulnerability of the
community from disruption if the computer
- is interrupted and from computer crime.
imilarly, I believe we are going to see the
equivzlent in the bio-tech area because the
human body is the same al) over the world.
After so many millennia, our generation
must face up to the issues of whether we
_should divorce conception frem natural
procreation and develop people in test
_tubes, whether we should develop cloning
for the human species and whether we
. should permit the development of a foetus
by a process of cloning and in witre
fertilisation in order to grow an organ
needed by an adult. The international
developments are happening slowly. We are
roughly st the stage they were in England in
1250, The institutions of the kings’ courts
_ were there, the central actors in the
development of the Common Law were
“there, Many barens were still making their
own laws, but the process was zbout to
happen. One czn only hope that it won't
take 700 years 0 occur in the international
framework.
PLAYBOY: The frustrations of Vietnam
War veterans to have their day in court has
focussed antention on whether class actions
should be heard in Australian courts. Do
;. You believe there is 4 place for class actions
L0 Inour !cga_] system?
* KIRBY: Cerainly | believe there is a need
fora representative action of some kird. Itis
needed to permit the aggregation of similac
;:;a'::liszsﬂ}ﬂt they can be brought ta court
bt aim in which you equalise 'the
» 52y, between a large chemical
g‘:anufacmrcr and the government on one
and and 4 group of Vietnam veterans on
the othey,

Orherwise you have a very unequalbartle

- '.kmﬂ‘(: Do:
wroke insupp
iheir children
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between one veteran and the government
allied with the great corporations.

The Commission, however, is grappling
with a number of questicns. Doyou take the
US class action as the model? Do you
introduce class actions only in federal
courts? Given the cost rules which govern
the legal profession, would class actions
work without changing those rules 10
compensate lawyers for the greater work
load involved? Do you permit lawyers to
take a share of the action as happens in the
US through contingency fees? The answers
depend on whom you go to. If you go o
Ralph Mader, he says the class actions will
be the panacea for the activist sociery
asserting its rights in courc and upholding
the rule of the law, If you go to the Chamber
of Manufactures, it says class actions will be
the final nightmare of Australian business.
Somewhere between the two assertions lies
the truth.

PLAYBOY: You have described the Con-
stitution as haundng faceis of modern
society ‘“like Banquo's ghost”. Given
Australians’ demonstrated reluctance to
tamper with the Constitution, how canitbe
modified to meet present social needs?
KIRBY: We can do it frankly by referenda,
but, as you have said, the people have shown
a disinclination 10 agree to frank
amendment. An alternative is 1o do it by
reinterpretation in the courss of the vague
language of the Constitution. We have seen
a bit of that lately in the decisionof the High™
Court clarifying the external affairs power
which was very relevant 1o the Tasmanian
dam case.

Or we can do it by the executive
government of the day strewching the
language and hoping that nobody will test
the proposition. My own preference is the
frank approach,

I refuse to constantly denigrate the
community, to make the paternalistic,
condescending approach and say we’ll leave
amendment to the experts. Far bewer that
we take the communiry into our confidence
through governments and law-makers
informing the people of the problems posed
by the authors of the Constitution, As the
Governor-General has pointed out, the
Constitution is a charter enacted in 1901 by
gentlemen who developed it in the 1890s
and whose own political philosophy was
forged in the 1870s.We are captives of an
instrument of govemment that is 100 years
old.

PLAYBOY: And what is your solution?

KIRBY: After the apparent fajlurc of the
Constitutional Coavention in Adelaide, I
suggested there ought to be a constitutional
commission to help a convention of

politicians reform the Censtitution much in
the same way as the LRC helps Parliament.
The only wwo countries which have
achieved significant constitutional reform
in the last decade have been Canada and
Sweden, Both have achieved the reform
through a process of independent
commissions. Politicians sheuld be in-
volved, but a commission can lay the
groundwork by exhausting the public
debate through radio and television
discussion, by calling in the experts. By
taking such an approach, constitutional
change wouldn't be such a big thing. It
would be simply a martter of adapting one
taw — admittedly a very importantlaw — to
the needs of 1983. I think there is evidence
that Australians are more willing to ¢hange
the Constitution.

PLAYBOY: You are now nearing the end of
your term, which you don't intend two
extend, as chairman of the Law Reform
Commission. What do you wish your
successor?

KIRBY:] simply seek to hand over an
instituton which is running in good form
with highly dedicated, talented colleagues
on the staff. The Commission is much more
important than any individual. That is the
great lesson that the British offer the warld:
individuals, with all their strengths and
weaknesses, come and go, but institutions
remain. I beiieve the Commission has now
cut itsel @ permanent place in the
Australian politica) and legal setting. 1 am
certain the Commission will be increasingly
valued by all politicians of all political
persuasions. They will see the Commission
as the vehicle for mobilising expert and
community opinion to tackle the
tremendous pressures for change. 1 don't
think I'll give my successor any more advice
than a Lerd Chanceilor once gave 2 judge:
Remember 10 wear a dinner jacket at all
official functions and don’t get drunk in
public.

PLAYBOY:You  have occupied the
influential territory between the judiciary
and the executive, Coupled with your
earlier <lose association with Neville Wran,
has your experience in the last eight years
fired any political ambition?

KIRBY: No, ['ve put that aside. You have 10
be very young to go into politics these days.
Malcolm Fraser started the vogue at 23, Mr
Kearing ata similar age. I might have had a
political smbition at one stage, but a very
hard-bitten member of the Canberra press
galiery dampened that when he said: “Oh,
put it out of your mind — you are far 100
old.”

T was 37at the tme. Since then, of course,
Mr Hawke has shown that people can ceme
to politics at a later age. He, however, is a
phenomenon. His whole life was a
prepacztion for pelitical office and, as well
s that, he can bring the rains, Despite all
my sxils, that is something [ have not yet
been 2ble 10 manage, '






