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‘The rights of peoples to self—determination

‘one of the most important issues concerning international law at this
‘oceurring in all parts of the world lie manifestations of the

assertion by "peoples" of the right to self-determination. That

V;ne_;esolve_of the "peoples of the United Nations". 1In the opening

:éubstantive provisions of the Charter, there is a recognition of
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It is clear that the peoples' right to self-determination is

time. Behind the many "independence" and “liberation" struggles

right is certainly recognised in internaticnal law. It appears in

the Charter of the United Nations which is expressed in terms of

the peoples' right to self-determination. The Universal

Declaration of Human Rights was proclaimed by the General Assembly

as "a common standard of achievement for all peoples and all

nations". Both the International Covenant on Economic, Social and

Cultural Rights and the International Covenant on Civil and

Political Rights commence with a common article 1:

"All peoples have the right of self-determination. By
virtue of that right they freely determine their
political status and freely pursue their economic, social
and cultural development."




 bespite the proclamation of the Charter in the name of the
pléé of the United Nations, the organs of that body (as of
ernafional law generally) are controlled by nation States. Many

and resistant to, the demands for

omﬁiéte political separation and the establishment of a new State
ég‘égfonia,‘Bosnia, Palestine and Sri Lanka); the creation of a new
;at;—from parts of several--8tates: pe¢g Kurdistan); or the
éfablishment of new and different political arrangements within a
t;;;,_respéctful of the right of a distinct people living in that
;;é; to the exercise of the peoples' right to self-determination
gua:;nteed by international law. '
LVOne of the organs of the United Nations of growing importance
S Eﬂé Sub-Commission on Prevention of Discrimination and Protection
bf ﬁﬁnorities. However, that Sub-Commission is also answerable to
tﬁgdfepresentatives of States parties of the United Nations. There
1 756 governmental organisat;pn to which peoples, as such, who assert
a déprivation of the right to self-determination, and other peoples'
r;g?ts guaranteed by international law,. can have resort for the
ngéfmination of their claims where they are disputed. Specifically,
t%é%e is no international tribunal which can investigate suggested
dé%ggations of the peoples' rights, including to self-determination,
r éerogations from universal human rights which commonly attend the

ﬁeqial of the peoples' right to self-determination.

Internatiopal tribunals on derogations from bagic rights

-+ BAfter the Second World War, the allied powers established the

International Military Tribunal at Nuremberg to try alleged war

¢riminals. It provided a’ precedent for the application of the

Principle that leaders of governments, and their subordinate




als, may be held responsible for crimes against humanity and
ught to account before an international legal body.

oligwiﬁg'the judgments of the International Military Tribunal,
é#al;ﬁssembly directed the International Law Commission to
aﬁe pfinciples of international law concerning such crimes so
heyVéBdld be codified for future generations. 1In 1945, the
atlonal Law Commission expressed what are now known as the
fg Prlnc1ples. The first of these is that any perscn who

sfan'actéwhich constitates<a crime under international law is

'géi st humanity. The International Law Commission has

,hUediits work on this subject. Until lately, little apparent
Whiect in the General Assembly. No international and governmental

lmpartlally determined. More recent reports, in late 1992,

1ons from international law. By resolution 808 in February

However, even if such a Tribunal were established, it is




.ih,the present circumstances of the international legal
hat the United Nations itself, or nation States would

sh ﬁan -international body to receive complaints about

onf;from peoples' rights. Too many nation States feel

edfby;assertions by minorities within their own borders of

"f_ tes formulated the Universal Declaration of the Rights

1r.

. This declaration was later adopted in Algiers on 4

;atlohrrof Algiers. The Declaration contemplated the

en' of a permanent international body which could hear

a;ﬁts xof alleged derogatlons from peoples' rights in

ﬁio_al law, under circumstances which would provide for just

,dures‘gaq for decisions of jurists and others of international
1§n=yhésé integrity would contribute to the acceptance of the
dec1sions.

:hlS was the origin of the Permanent Tribunal of Peoples. It
aqgufﬁped in Bologna, Italy on 24 June 1979. Its permanent
s*iﬁtﬁome. As provided bf its statute, its mission is "to
1iversal and effective respect for the fundamental rights of
=2 by determlnlng whether those rights have been v101ated, by
Eng the ‘causes of such infringements and by pointing out to
1d publlchoplnlon the authors of these viclations".

héjsources of the principles applied by the Tribunal are

onal customary law as elaborated by the Charter of the

ot pume i i e




atlgys;'the Universal Declaration of Human Rights, the
énaijéovenants on Human Rights and other international
rélevant to the rights of peoples and the duties of
rganisétions and individuals in relation to such rights (eg

1ition for the Prevention and Suppression of the Crime of

h past the Tribunal has comprised many distinguished
However, -the Tribunal is not limited in its compesition to

'tlon'l ‘lawyers. Its members have included philosophers,

an 'and .others deemed suitable for appolntment by reason of

'utatlonwand commitment to universal principles of -human

Amongst the members of the Tribunal are several Nobel
'rs in;various categories and noted writers (eg Professors
sky,=Gunnar Myrdal and Sean McBride). Amongst the important

f ghe?Tribunal in the past have been that concerning a

g.;pst the Governments of the Philippines and United
Aﬁé;ica-brought by certain Filipino people and the Bangsa
_ig offthe Philippines. See Permanent Peoples' Tribunal,

n';the ‘Philippines, Philippines - Repression and
.KSP, 1980, London. The record of investigations by the
_ u;trates that some of the global "hot-spots" for
s.fréﬁ;the peoples’' right of self-determination have come

ks sqfutiny: Western Sahara (1979); Eritrea (19806); East

1931)f;1Armenia (1984); and Brazilian Amazonia (1990).

i t b:'£hé ibetan veople

une 1992 an accusatlon was lodged with the Tribunal on

of t_e-people of Tibet. The accusation was brought by the



.ﬁAffairs, New York (United States of America); Professor

=idhﬁ*state University New York (Japan); Professor John

el funal a series of publications in which the claim of the PRC

QVeﬁeignty over Tibet was expressed. In due course, the




l'n-dgpendent state, contrary to international law, and that the
.j;_es-;_ence thereafter in Tibet of the Peoples' Liberation Army (PLA)
Wwas ‘-_.iﬁ breach of international law.

. gecondly, it was contended that, in breach of international
-_aw.', the PRC was continuing to deprive the people of Tibet of their
.'uddamental right to self-determination and was transferring
pepulations of non-Tibetan people into the former territory of Tibet
h viclation of international law and so as to alter the conditions
o'i:-.'%the legitﬁnate exercise of the rights of the Tibetan people to
seif—determinat ion.

v Thirdly, it was complained that serious repeated and
. Hundamenta.l breaches of basic human rights had occurred, directed at
g the Tibetan people collectively and at individual Tibetan protesters
n;partlcular. Additionally, it was complained that there were
‘s:er:ious derogations from the environmental rights of the Tibetan
:p:e-:;ple by the degradation of the environment resulting from large
:éele agriculture, population transfers, the dumping of nuclear
‘wastes and deforestation.

The Tribunal's procedures followed strictly the rules of
procedural fairness (natural justice) with which lawyers in common
lew countries would be familiar. The complaint was signalled in
advance to the PRC and it was provided, as the party accused, with an
r:,bpportunity to appear. In default of appearance, a trained lawyer
"‘-'u_-fas provided to present its case. The determination was limited to
e{}idence formally proved in public before the Tribunal at its
éti:asbourg Session. All written evidence tendered was marked and the
:_Iﬁefnbers of the Tribunal confined their decision to material placed
before them during the Session. The representative of the PRC was
afforded the opportunlty to guestion all witnesses for the

ACCusat:Lon. The Tribunal accepted that the burden of proving matters




.éY‘upon the Accusation. Matters in contest had to be established to
a.very high standard of proof appropriate to "the grave matters
" asserted". Before conclusions were drawn, the Tribunal gave the
;fepresentatives of both parties a fair opportunity to be aware of the
':Eribunal's considerations. The Tribunal's published Verdict sets
out the procedures adopted by the Tribunal in reaching its

‘conclusions.

Tribunal's Verdict: Tibet's status in international law

The balance of the Verdict of the Tribunal is divided into

‘three parts. The first deals with the right of self-determination.

gfter reciting relevant international law, the Tribunal accepted as a
L;éescription“ of a "people" the features adopted by a UNESCO Expert
.:Eommittee. See UNESCO, International Meeting of Experts on Further
':Study of the Concept of the Rights of Peoples, Final Report and
:ﬁecommendations, 22 February 1990. This report accepts four
_criterion:

il Commonalities of history, language, culture, ethnicity etc;
Numerousness of the peﬁple concerned; B

Institutions +to give expression and effect to the
commonalities; and

Tne will of the people involved to assert their right to

self-determination.

By these criterion, the Tribunal concluded that the Tibetan people on
‘the evidence presented, were a "people" for the exercise of the right
1 F0 self-determination guaranteed by international law.
. The Tribunal then concluded that the Tibetan people were being
féeniEd the right to self-determination by the PRC's government in
ﬁ?ibet. That right belonged to the people and not to the government.

- It extended to people living in what the PRC now calls the "Tibet




ﬁ;toﬁomous Region" and Tibetans residing in parts of historic Tibet
h6g~purportedly added to neighbouring Chinese provinces.

The Tribunal's Verdict then +turns to the alleged
ﬁiolations of human rights as established by the evidence. It did
.ﬁdttaccept the Accusation's case that the policies of the PRC on
.family planning in Tibet had been proved to amount to deliberate
" genocide against the Tibetan people. However, it did accept the
‘ eQidence placed before it of torture and mistreatment practised by
‘the PRC's public order forces and authorities against individual
?Tibetans. It pointed out that the Chinese government has adhered to
—i£he Convention Against Torture and Other Cruel, Inhuman and
Dégrading Tréatment. Upon this basis it found that China was in
 violation of its international obligations by failing effectively to
:stop torture and mistreatment and to sanction those found
responsible.

So far as other accusations of human rights derogations were

‘concerned, the Tribunal noted that, although China was not a party to

;the International Covenant on Civil and Political Rights, the
‘Foreign Minister of China had declared in April 1990 that "China has
‘always attached importance to the United Nations Conventions and
".Covenants regarding human rights". Accepting that universal human
;rights principles were now part of customary international law, the
}Tribunal concluded that the specified breaches of human rights
. brought China into violation of the fundamental rights of the Tibetan
" people and individuals in Tibet, under international law.

: S0 far as degradation of the environment of Tibet was
_ concerned, the Tribunal.expressed itself unable to reach final
conclusions on allegations of radiocactive pollution arising from the
;Chinese extraction of uranium in the Eastern Tibetan plateau of

'}Amdo. However, it called for an urgent and neutral international




lgg'ion-of the complaints having regard to their potential

'gﬁegsi for the peoples of Tibet, China and surrounding

"'ﬁmfthe viewpoint of international law, perhaps the most
Stinéipart of the Tribunal's decision is the section dealing
einternational status of Tibet. The Tribunal concluded that
ing;fﬁ;a strict interpretation of international law it was
..'ﬁtg derive firm conclusions about the international status

et at:the time when it was invaded by PLA forces in 1949-50.

,;bunél suggested that the relationship of Tibet with China over
v was .sui generis. It did not fit into western European
sﬂéécOrding to which the features of nation states have

:11y been determined. The tribunal acknowledged the
iews over whether Tibet was a vassal State or enjoyed
t;;nal legal %ersonality. 1t concluded that western legal

. "suzerainty" and "vassalhood" were inadequate for

ibing-the relationship of Tibet and China in history. However,

evertheless, from the viewpoint of the rights of peoples to
,determlnatlon, the Tribunal was not in doubt. The Tibetan
were a "people" for international law purposes. They had been

Jo) ved of thelr right to self-determination. International law
red“that they be accorded that right. No prlnclple of

ﬁrnatlonal law deprlved them of the enjoyment of that right. It




he Tibetan people to determine whether they would live in

gp@jbf@association with the PRC or in an entirely separate
a néééi;n State.
{e_fofmal decision of the Tribunal followed the style of
an Cédf£ decisions. It comprised a list of ultimate findings
pyrﬁﬁéfgfibunal.: According to the conventicns of the Tribunal,

'sﬂbj“individua; members have not so far been permitted. There

B

_he_éﬁtéﬁtion of the Secretary General of the United Nations and

éié}éht international agencies so that urgent attention might

ééglivé‘pollution.which could not be proved but were sufficiently

iserious to warrant further investigatiom.

:Tﬁéfclaim of the people of Tibet to the exercise of their right
'élf;determination has attracted a great deal of attention in
‘tafiaﬁand beyond. In July 1991 a delegation from Australia to
‘People's Republic of China was permitted to enter Tibet. The
gaﬁion's report was tabled in the Australian Federal Parliament
Qféeptember 1991. BSee Report of the Australian Human kights

lagéﬁion to China, September 1991. Chapter 5 of the report is

vbﬁgd,to findings on Tibet. BAccording to the delegation, whose

epor iwas admitted in evidence before the Tribunal in Strasbourg:
 ﬁTibetans unconnected with the government overwhelmingly

-opposed Chinese control of Tibet, sought independence and

the return of the Dalai Lama were unegquivocal about lack
- of religious freedom and civil and political rights and

_11_




* talked of a lack of justice, education, employment and
freedom of eXxpression, as well as restrictions on
movement. They asserted that Tibetan culture and
religion were gradually being submerged by the sheer

‘. weight of Chinese influences."

By resolutions passed in the Senate in December in 1990 and the
House of Representatives in 1991, the Australian Parliament endorsed
the call for the cessation of practices which deprived the Tibetan
edple of their fundamental human rights and freedoms. The
f;rliamentary Resolutions called upon the Chinese Government to enter
1ﬁto "earnest‘discussions, without preconditions, with the balai Lama
“and his representatives". The Dalai Lama visited Australia in May
92, conducted numercus large public instructions and was received

‘by the Prime Minister (Mr P Keating).
A second such Australian delegation to China in October 1932

as denied admission to Tibet by the PRC authorities.

The 1991 Australian Delegation's conclusions about Tibet are

separately confirmed by reports of human rights bodies, dating back

£9 a report of the International Commission of Jurists {(ICJ) in
‘i959. See ICJ, The (Question of Tibet and the Rule of Law,
~Geneva, 1959. Meore recent ;eports on the human rights situation in
:Tibet include those of Amnesty International, People's Republic of
;phina: Suppression of Tibet 1987-1992, London, 1992; Asia Watch,
..Merciless Repression: Human Rights in Tibet 1990; Lawasia,
: Defying the Dragon: China and Human Rights in Tibet 1991, As an
ﬂépparent response to these reports; the People's Republic of China
published in September 1992 a White Paper, Tibet: Its Ownership
and Human Rights Situation. By reference to an account of Tibetan
'history, this paper asserts established Chinese "ownership" of
~Tibet. It states that "Tibetan independence brocks no discussion".
It accuses the Dalai Lama's "clique" of separatist activities. It

CPHdEmns the alleged "feudal serf&om“ in the old "theocratic" Tibet.
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1Pralsés the economlc developments and improved living standards
ye& under PRC rule. BAnd it asserts scrupulous observance of
;gibﬁs'freedom: improvement in public health and protection of

Iiving environment in Tibet under the.PRC.

‘ As a sequel to the decision of the Permanent Tribunal of
p}ég, a meeting of international lawyers was held in London in
'ﬁéry 1993, Australian participants included Professor James

'éfd, formerly Dean of the Faculty of Law at the University of

dﬁ§§ and now Professor of International Law at the University of
gamb?idge. A team of Australian lawyers participated, including Mr
ﬁﬂ?ﬁowd QOC (Chairman of the Australian Section of the ICJ), Judge
téf“Grogan of Sydney and the writer. The conference approved a
-atément which reached conclusions somewhat similar to that of the
_;mbﬁ al. Amongst the novel recommendations made was one that the
Nations Commission on Human Rights should appoint a Special
Rapfbrteur on Tibet as a matter of urgent priority and another
kifing on the ICJ in Geneva to conduct a new high level mission to

Tibjt by independent experts of unquestioned integrity. But would

heyibe afforded entry to Tibet by the PRC?






