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A realisation of the urgency and legitimacy of pursuing the
remaining war criminals of the Second World War led to new
iegislative provisions and fresh prosecutorial initiatives in a
number of countries of the comenwealth of Nations during the 1980°s.

The legislative initiatives and conseguent prosecutions arose
out of inquirjes which, in turn, followed pressure upon governments,
particularly by groups representing survivors of the Holocaust which
enquifed millions of Jews and ot‘;her persecuted people during the
Second World War. In Canada, the legal developments followed the
Deschenes report (Commission of Inquiry on War Criminals, 1986).
In Australia, they followed a report prepared for the Federal
Government by Mr Andrew Menzies {Review of Materials Relating to
the Entry of Suspected War criminals into Australia (1986)). The
purpose of this note is to provide an upxiate on the developments in
Australia. After an initial burst of legislative enthusiasm and the
prosecution of a number of notable cases, the enthusiasm has waned.
This update explains how that position came about.

After the Menzies Report, the Australian Federal Parliament
enacted the War Crimes Amendment Act 1988 {Cth). That measure

came into force in 1989, almost entirely repealing and replacing the



War Crimes Act 1945 (Cth). That statute was enacted following
the Second World War., It had provided the statutory basis for the
participation by Australia, immediately after the War, in war crimes
trials affecting Australians and directed, virtually exclusively, at
the conduct of Japanese combatants and their collaborators in the
Asia/Pacific theatres of the war.

As amended in 1988, the Australian Act contained a new preamble
reciting concern which had arisen “that a significant number of
persons who committed serious war crimes in Europe during World War
11 may since have entered Rustralia and became Australian citizens or
residents"; a determination that it was appropriate that such
persons should be brought te trial "in the ordipary criminal courts
in nustralia*“; and the acceptance that:

"[I]t is also essential in the interests of justice that

persons so accused be given a fair trial with all the

safeqguards for accused persons in trials in those courts,
having particular regard to matters such as the gravity

of the allegations and the lapse of time since the

alleged crimes."

Following the passage of the foregoing amendments to the War
Crimes Act, the first prosecution was initiated. It involved
Mr Ivan polyukhovich, an Australian citizen and a resident of South
hAustralia. It was alleged that between 1942 and 1943 he had
committed war crimes in the Ukraine, then part of the Soviet Union
under German occupation. Mr Polyukhovich was charged on 25 January
1990 with nine offences under the amendmeﬁt Act. Subsequently, the
criminal information was amended and a total of thirteen charges were
laid. They alleged the commission of war crimes involving the wilful
killing of approximately twenty—five people, some being Jewish and
©thers Ukrainian. Most of thé victims came from the village of
Serniki in the Ukraine. Others came from a nearby village of

Alexandrove. Mr Polyukhovich was also charged with war crimes,




alleging that he was knowingly concernied in the wilful killing of
approximately 850 people known as "the Jews of Serniki“.
virtuvally immediately upon receipt of the charges Mr
polyukhovich brought proceedings in the High Court of Australia (the
highest Court in Australia) claiming a declaration, binding on the
Federal authorities, that the War Crimes Amendment Act 1988 (Cth)
was invalid or that specified provisions of the 1945 Act were
invalid, as amended. The Chief Justice of Australia (Mason CJ)
referred to the Full Court of the High Court of Australia the
question whether the Act, as amended, was invalid in its application

to the information laid against Mr Polyukhovich.

NEW WAR CRIMES LEGISLATION UPHELD

On 14 August 1991, in a decision of very considerable
constitutional importance for Australia beyond the issues of war
crimes, the High Court of Australia upheld the constitutional
validity of —the amended Federal legislation. See Polyukhovich v
The Commonwealth of Australia & Anor.! The majority (Mason
CJ, Deane, Dawson, Gaudron and McHugh JJ) held that, to the extent
that the amending legislation operated upon conduct which took place
outside Australia and at a time when Australian legislation was not
in force as later enacted, making such conduct a criminal offence in
Australia at the time it was charged, the li.aw was nonetheless one
with respect to Australia's "external affairs". Under s 51(xxix) of
the Australian Constitution the Federal Parliament Iﬁay make laws

with respect to "extermal affairg*. The majority held that the fact

that the law operated on the past conduct of persons who, at the time

of the commission of that conduct had nmo connection with Australia,

did not in any way detract from its character as a law with respect
to Australia‘'s “external affairs* at the time it was enacted.

Various arguments were rejected by differing combinations of judges




f-the court. Thus, the argument that the amendment usurped the

jse of the judicial power of the Commonwealth was dismissed. So

exerc

o0 wés the argument that the retrospectivity of its operatlon
;rendered the amendment unconstitutional. Nevertheless, the judges
warned that the separation of powers inherent in the Australian
nstitution would invalidate a law which inflicted punishment upon

-Co

peclfled persons without a judicial trial, because such a law would
- jnvolve the usurpation by Parliament of the judicial power reserved
to the courts.

In a short note such as this, it is impossible to do justice to
the complexity of the arguments and issues raised by Mr Polyukhovich
-in.objection to the legislation under which he was charged. It is
_gufficient to note that (with Brennan J alone dissenting) the Act, as

amended, was held to be valid. Accordingly, the prosecution of

nr Polyukhovich, and later other persons charged, went ahead.

. THREE PRQSECUTIONS UNDER THE ACT

Committal proceedings against Mr Polyukhovich commenced in the
Adelaide Magistrates' Court in South Australia on 28 Qctober 1991.
The taking of evidence concluded on 20 May 1992. During the hearing,
._& total of forty-seven witnesses were called by the prosecution to
' give evidence. Of these, thirty-six came from overseas countries
including the Ukraine, Israel, the United States, Canada, Germany,
Russia and Czechoslovakia.

Following completion of the evidence, the prosecution further
amended a number of its charges. With respect to five charges as
laid, the prosecution no longer sought committal because relevant
witnesses had been unable to attend. Some of them had died after the
commencement of the proceedings. Some were too ill to travel the
long distance to Adelaide. In one instance, the sole witness gave

evidence significantly inconsistent with the statement which he had




previously given to the Federal Director of Public Prosecutions.
These charges were dropped.

Upon the remaining charges, on $ June 1992, the Magistrate in
adelaide committed Mr Polyukhoviéh to stand trial but only upon two
counts. Those counts alleged tﬁe killing of a total of six persons.
on the remaining charges, except for one, Mr Polyukhovich was
discharged. Those charges included the charges alleging his
corplicity in the murder of the Jews of Sserniki. With regard to the
remaining charge, the Magistrate made no orders of committal. This
was a charge in the alternative to the individual charges on which
orders had been made committing the accused to stand his trial.

On 5 July 1992, the Federal Director of Public Prosecutions, as
he is entitled to do under his statute, filed an ex officio
indictment in the Supreme Court of South Australia. Notwithstanding
the committal by the Magistrate, the indictment alleged five counts
against Mr Pélyukhovich and reguired that he be brought.to trial upon
those counts. They included the two counts on which he was committed
and added counts alleging his complicity in the murder of the Jews of
Serniki. -

On 27 July 1992, Mr Polyukhovich was arraigned before the
Supreme Court of South kustralia; He pleaded not guilty to-all five
counts of the indictment presented against him. However, the conduct
of the trial was delayed because Mr Polyukhovich instituted
proceedings in the Supreme Court of South Australia to have the
indictment quashed and the proceedings permanently stayed as an abuse
of process. His application in that regard has been set down for

hearing in that Court on 30 November 1992. -,

THE

Two other persons have been prosecuted under the amended war

Crimes legislation. Mr Mikolay Berezowskl, also a resident of South




Austrglia, was arrested and charged on 5 September 1991 with a war
crime alleging that he was knowingly concerned in the wilful killing
of approximately 102 Jewish people described as the "Jews of
Gnivan". Gnivan is a town in the Ukraine. It was alleged that
Mr Berezowski's offences occurred between 1 March 1942 and 31 July
&ng, The committal proceedings concerning him commenced in the
“Aﬁelaide Magistrates' Couft on 22 June 1992. They concluded a month
-iater. The Magistrate discharged Mr Berezowski., A total of
;twenﬁy-five witnesses were called by the prosecution to give
" evidence. Twenty-two of them came from overseas countries, including
the Ukraine and the United Kingdom. It is open to the Director of
_public Prosecutions, notwithstanding the order of d;scharge, to file
.an'éx officio indictment requiring that Mr Berezowski be brought
‘to trial. That right.has been upheld by the High Court of
_Australia.z However, it does not appear that such an ex

officio indictment will be laid. The BerezowsKl case appears to be

“‘closed,

The third prosecution in the series involves a Mr Heinrich

Wagner, again a resident of South Australia. He was arrested and

charged in géptember 1991, His offences were alleged to have been

committed between May and July 1942 and to have involved the wilful

killing of approximately 104 Jewish adults and the further wilful

killing of approximately 19 Jewish children. The victims came from

the village of Izraylo%ka in the Ukraine, Mr Wagner was further
. tharged with a war crime involving the murder of a Ukranian
Construction worker. This was alleged to have occurred near the

_Village of Ustinovka in the Ukraine in 1943. :
The committal proceedings concerning Mr Wagner commenced in the

. Adelaide Magistrates' Court in June 1992. Proceedings have continued

OVer many months. They have involved the calling of thirty-seven




witnesses of whom twenty—seven came from overseas countries including
the Ukraine, the United States, the United Kingdom, Germany, Rustria,
.France and Russia. The evidence of one overseas prosecution witness,
an historian, was given by way of satellite link between Australia
and the United States., The proceedings concerning Mr Wagner are
part-heard at the time of this note. Thus, after massive litigation,
reaching to the highest courts, only two persons are presently under
active prosecution. One has been arrajgned to stand trial. The

other is still before the committal inquiry.

THE RIGHT TO FAIR TRIAL UPHELD

australia has no constitutional guarantee of a speedy trial of
criminal charges. Nevertheless, the commeon law provides certain
guarantees against delay in the prosecution of alleged criminal
offences. The issue of whether the common law sﬁepped into the
silences of "the constitution and statutes to provide an effective
right to speedy trial was considered by the Court of Appeal of New
South Wales in Jago v The District Court of New South Wales &

ors.3

By majority (Samuels JA and myself) it was held that
there was no common law right to a speedy trial, although there was a
common law right to a fair triel. Fairness would itself include
consideration of any undue delay in a prosecution. One of the judges
of the Court (McHugh JA), who Qas later elevated to the High Court of
Australia, held that the common law did provide, in Australia, a
Tight to a speedy trial,

The decision in Jago went on appeal to the High Court of
Australia. That Court in Jago v The District Court of New South
Wales s Ors® laid down the rule now binding in Australia.
Although expressed in terms of New South Wales circumstances, the

State from which the appeal came, the principle would appear to apply

throughout the Commonwealth. The High Court held that there was no




from th

common law right to the speedy trial of a criminal charge separate

e right to a fair trial, which is protected by such remedies

s relief against abuse of process.

All of the Justices of the High Court of Australia emphasised

“the high significance of delay in bringing a criminal charge to

rial, in determining whether the trial would, or would not be,

‘fair. The Court reaffirmed the power of the judicial branch of

government, in defence of the integrity of ite own processes, to

provide a permanent stay where a pbelated prosecution would amount to

an abuse of legal process. In short, whilst the executive branch of

. government, in the form of the Director of Public Prosecutions or

otherwise, might, in the name of the Crown, prosecute offenders, the

judicial branch reserves to itself the inherent right to stay such

" prosecutions if they could not take place without relevant unfairmess

to the person accused. Obviously, long delay, the loss of vital

- witnesses, lapse of memory and other such considerations pertinent to

war crimes prosecutions would be relevant to the determination of a

stay application. <Clearly, the decision in Jago will be at the
forefront of the pending application in South Australia to have a

permanent stay provided against the prosecution of Mr Polyukhovich in

1992 for offences in which he was allegedly involved fifty years

earlier and of which he was not charged for another forty-eight

Years. The outcome of the stay application remains to be determined.

MMWHE-

Australia, like Canada and other countries, is going through a

~Period of severe economic difficulty. Pressure is exerted upon

governments at every level to cut expenditures deemed inessential.
In June 1992, it was publicly announced that the Federal Attorney
General (mMr Michael Duffy) had decided to close down the War Crimes

Special Investigation Unit as from 30 June 1992. From that date,




péroximately twenty of the original fifty staff members of the Unit
ere transferred to a so—-called War Crimes Prosecutions Support
"r;it- The Federal pirector of Public Prosecutions in australia
understands that the responsibility of this smaller unit is to

provide the support necessary for the conclusion of the war crimes
prosecutions presently being conducted, viz those against Mr

polyukhov:.ch and Mr Wagner.
In accordance with public announcements, the

The unit, so diminished, is not to have

investigative rble.

current prosecutions will be concluded but no further prosecutions

ill be initiated.

This announcement has been the subject of public criticism most

especially by, but not confined to, representatives of the Jewish |
community in Australia. The former Director of the War Crimes Unit,
Mr R Greenwood QC, accused the Austral:.an Government of *political
.hy'pocrisy" for 'refusing to grant funds for the continuation of the
ir_nit's inguiries. The President of the Executive Council of
=.hnstralian Jewry, Mr Leslie Caplan, stated that the Jewish community

wag distressed by the move not to over-ride the magistrate's decision
'}‘,,discharging Mr Mikolay Berezowski and directing that the charges
'j;against him proceed to trial. Mr Caplan said that he could not
%understand why it had been decided to grant *a free pardon” to a man
':,'in regard to whom there was, in his opinion, evidence to justify a
‘ prosecution. The Government's action was described as "pulling the
plug". Mr Greenwood was reported as stating: *I can only think it
f.ﬁis because there are no votes in it ... A tremendous amount of money
:7_and resources is being thrown away. The Government is guilty of
i'_\iraste by not bringing it to a satisfactory conclusion. The de.cision
- will upset any civilised human being who believes we should take
Steps to prevent ggnocide in the future by understanding the messages

of the past*. Another Jewish leader in Australia, Mr Isi Leibler,




.ced the Federal authorities in Australia of "political expediency

Im;.mrlrbeaml';r:ut_-:n:cy“ in deciding to drop the investigationg. Even
e controvers:.al was the decision of the Federal Govermment not to
eed wlth a fourth war crimes prosecutian. It was reported in the
: ia that the Federal Opposition had called for a full explanation
to. _ﬁy.this,. the largest case in the series, was dropped given the
'éﬁce of involvement of the accused “in crimes against humanity on
Editorial opinion in the Australian media was divided on the
The 'Sunday Herald-5un® expressed the view that the
J.SJ.Dn to abandon the fourth prosecution (of an eighty year-old
lbourne man’ alleged to have killed hundreds of Jews in the Secend
rldVWar) would seem appropriate in the circumstances". It stated
"it" would be exceedingly difficult to prosecute a fifty year—old
tralian murder case because of such doubts and limitations - and
less a standard should be applied to war crimes". On the other
.d, the Canberra Times® expressed the opinion: *{Once]
e state put its reputation, locally and internationally, on the
ne on the. matter, it was morally bound to carry it to a
;nclﬁs_ion - c—ertainly in cases in which proper grounds for
ilidictment lay*, The Sydney Morning Herald' expressed the
mion: "The decision not to pursue further cases does not mean the
_'_'ginal decision to prosecute the crimes was wrong. Nor would it be
-r?ECt to see the decision as forced by lack of success in the
°5§¢Utions mounted so far. ... In the three cases so far brought,
'accused (sic) have been dealt with fairly, and no differently
fme others, under our criminal justice system"
But the director of the Simon Weisenthal Centre in Jerusalem,

),'Efrﬂim Zuroff was not satisfied. He said:




ncanada was embarrassed into action and Australia was
embarrassed before. If that‘'s what it takes ... it's
important enough that every effort be made to change [the
Australian Government's) policy. ... We are appalled by
[the] decision. It basically means that the Augtralian
government's efforts to date were simply aimed at
azlleviating the pressure of public opinion and not to
solving the issue which is the presence in Australia of

Nazi war criminals.”
pespite these editorial comments and local and overseas criticism of
the decision, it would appear that the resolve not to proceed with
further prosecutions under the amended Australian war crimes

legislation is irreversible, at least during the life of the present

Australian Government.

CONCLUSTON AND A QUESTION

In a sense the decision reflects the particular difficulty in a

democracy governed by the rule of law of pursuing, so belatedly, such

- major war crimes prosecutions. Consistently with medern perceptions

of procedural éaimess, it is incurmbent upon such a society itself to
provide the best possible legal assistance to those accused, It is
necessary to bring witnesses, at very considerable expense, from
distant corners of the world. Alternatively, it is necessary to
establish expensive telecommunications links. The array of counsel
in cases up to the highest court of the country and in protracted
committal and interlocutory proceedings illustrates the special
problem of bringing such proceedings to an easy, successful
conclusion. In the end, the large unit of staff members, the very
mall number of identified offenders, the great costs and the
Apparently limited success convinced the politicians in government in
Australia that there were, on balance, more important targets “for the
Scarce resources available to them.

The war crimes saga has not concluded in Australia. Even the

legal principles resulting from the prosecutions may be still further

_11_.




1aborat9d' put a further five years on from the legislative
nanges not a single war criminal has been convicted under

1ia's amended legislation. Huge public funds have been

ustra

A large unit of prosecutxng lawyers and support staff has

gqmnded.
umn kept very busy. Witness
ention has gradually eroded.

There are some who will say that the rule of law has been

es have flown a million miles and more.
ublxc att

vindicated by these proceedings. Important constitutional decisions

ﬂﬁve peen laid down. A principle has pbeen upheld for the future.

War criminals are beyond immunity and cannot escape vindicating

justice. Others will say that it would have been better to have

gpent the money on the famine victims ln Somalla or perhaps built a

hospital in the Ukraine to help the children who are victims of

" Cherncbyl as a more enduring memorial to those who suffered in war

.crimes. Each reader must decide.

-

FOOTNOTES

{1991) 172 CLR 501.

see Director of Public prosecutions Act 1983 (Ccth), © 6{2D)

and s 6(2E). gee also Kolalich Vv pirector of Public
Prosecutions (NSW) (1891} 66 ALJR 25 (HC), 27 R Vv
puffield & Dellapatrona, Court of Criminal Appeal (NSW),
unreported, 1 October 1992 where the adverse comment oOR this
practice, as it has developed in Canada, was noted, See

editorial *Indictment" (1988) 28 Cr L Q 129, 130.
3.  (1988) 12 NSWLR 558 (CA). '
4. (1989) 168 CLR 23.
5. 6 September 1992.
6. 7 September 1992.

8 September 1992.




'as reported in the Sydney Morning Herald, 8 September

" 1992. See also Australia/Israel Review, vol 17, 1o 17

g-21 Septemper 1992) p 7.

2 A






