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Current Topics

Justice M D KIRBY

Constitutional protections for free speech

Every decade or so the High Court of Australia delivers & landmark
decision which reminds everyone of its importance in the nation’s
affairs. The Engineers’ Case' was one such decision. So, clearly, was the
Banking Case? and the Communist Party Case.? In more recent times the
Tasmanian Dam Case* clearly ranks in the same feague.

On 30 Scptember 1992 wwo judgments were delivered in this class.
The first, Austrafian Capttal Television Pry Lid and Orr v The
Commonmwealth’ beld invalid the great part of Pt Iip of the Broadcasung
Act 1942 (Cth). That Part had been introduced by the Political
Broadcasts and Political Disclosures Act 1991 (Cth). Itz aim was to
regulate broadcasting on television and radio of political advertisements.
Australian Capital Television challenged the validity of the legisladon.
The Comumonweaith demurred to the challenge. Substanuially, the
demurrer was overruled. The orders of the High Court were pronounced
on 28 August 1992 so that the Victorian elections, which were then
pending, could proceed without being controlled by the invalid
legislaton. The reasons of the Court were delivered on 30 September
1992,

On the same day the Court handed down its reasons in another case
whose decision had likewise been announced in August 1992, In
Nationwride News Pry Ltd v Wills* the Court unanimously held that
1299(1){d)(ii) of the Industrial Relations Act 1988 (Crh) was
unconsttudonal, Less surprsing than the outcome of these
constitutional challenges were the reasons proffered, evidencing a
singular shift towards acceptance ifl Australia of a doctrine of implied
constitutional ghts.

In Ansert Tramsport Industries (Operations) Py Led v The Common-
wealth” the late Justice Lionel Murphy espoused the opinion that the
provisions of the Constitution for the election of the Parliament required
freedom of mowvement, speech and other communicadon not only
between the States but in and between every part of the Common-
wealth. He assemed that the system of representative govemnment
required the same freedoms between clections. He described such
freedoms as “not absolute, but nearly so”,* He repeated these and like
views on a number of occasions.*

As Jusdce Dawson pointed out in Australian Capital Television,
Murphy's views were then rejected by his colleagues. Thus in Miller v
TCN Channel Nine Pry Lid, ™ Justice Mason said: “It is sufficient to say
that { cannot find any basis for implying @ new s 92A into the
Constitution””, "* Justice Brennan declared: “The freedom of interstate
fommunication rests not upon an implied guarantee but upon the
express terms of 5 92."" In a swong dissent, Justice Dawson, in
Australian Capital Telrvision, urged adherence to this line. He pointed
out that the Australian Constitution put its trust in Parliament to
preserve the namre of our society and regarded as undemocradc
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constirutional guarantees which fcttcrf:d its powers. Ttlxc r.nodel of the
Founding Fathers was “not the United Stgtcs constitution, but the
British Parliament”, the supremacy of which was by then serted
consticuional doctrine. Justice Dawson argued that the Engineers' Case
had laid the ghost of the heresy of importing implied limitations ipto the
Constitution by way by preconceptions having their origin cutside the
Constitution. But the other Justices did not agree, ar least so far as the
Jegislation before them was concemed. Chief Justice Mason said that
freedom of communication was *‘indispensable” 1o the accounrability of
represemmatives in Parliament, Only by excrcising that freedem could the
cidzen criticise government decisions and acdons, seek to bring about
change, cali for action when none had been taken and, in this way,
influence the efected representatives.

An interesting feature of the Chief Jusdce's judgments is the
invocation of decisions of the European Coutt of Human Rights, such as
in The Sunday Times cases.” Chief Justce Mason held that the
jegislative powers of the Federal Parliament were limited by implication
50 as to preclude the making of a law trenching upon that freedom of
discussion of public affairs and political matters which is essential o
sustain the system of representative government prescribed by the
Constitution, He proposed, as a test for the validity of a law trenching
on such freedoms, consideration of the “proportionality between the
restriction which the law imposes on the freedom of communication and .
the legiimate interests which the law is intended to serve™. "

Justice Brennan took a somewhat different view. He held that the
several provisions of Pt IIID were valid except insofar as they purported
to burden the functioning of the States. He pointed to legislation, not
dissimilar to that under the scrutinyg, in 2 number of Western
democracies. He also pointed out that Parliament was permirted what
the Eurapean Court of Human Rights called a “margin of appreciaton™
in the exercise of powers which affected basic rights.

Justices Deane and Toohey, in a joint judgment, reached *‘a firm
view” that the Constitution contained implications of freedom of
commuricagon extending to all polideal marters apt for an ordered and
democratic society, They held the régime in Pt Jo to be wholly invalid.
So did Justice Gaudron. Justice McHugh did not consider that the
prohibition enforced in the Territories was invalid. Only Justice Dawson
thought that the entire legislative package was 2 valid law of the Federal
Pir]iamen[_

The Nationwwide News case concemned the validity of a provision of the
Industrial Relations Act under which a publisher who printed a vitriolic
attack on the “Arbitration Commission” and its “corrupt and compliant
ndiciary” was prosecuted. The High Court unanimously rejected as
unconstirutional the provision of the Act making it an offence to write or
sy anything which was likely to bring the Comrmnission or its members
Into disrepute. Justices Deane and Toohey pointed out that the total
prohibition would operate even if the criticism was wholly justified. The
same themes are woven through the other opinions in this case. Justice
Brennan, for example, declared that freedom of public discussion of
government “is not merely a desirable political privilege: it is inherent in
Ue idea of a representative democracy™. Justice McHugh stated that in
deciding whether a law for the protection of a quasi-judicial body, such
as the Commission, was appropriately connected with a head of Federal
Power, “the judgment and experience of this Court [that is the High
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Court] as the ultimate appeliate and constitutional court of the nation
make it uniquely qualified to determine whether the law is so adapred”’.

It was on this footing that Justice Dawson joined with the majority on
this occasion. He held that the offending legislative provision was not a
Jaw with respect 10 conciliation and arbitration or incidental therete.

In the print media, the applause of the editorialists for the “historic
rufing” with its backing of “free speech”™ was muted only by‘ an
expressed anxiety on the part of some as to where this more “activist”
High Court, with the mewly refurbished doctrine of rights implied
although not stated in the Constimution, would take the nation.' One
commentatar has already raised the question of whether unequal
tepeesentation in the Legislative Council of the Parliament of Western
Australia would offend doctrines that have now been set running. ¥ The
Tobaceo Institute of Australia announced that it was studying the
judgments with 2 view to considering the ban imposed by Federal
legislagon on tobacco advertising." Media interests were reported as
intending to use a furure defamation case by a public figure as an
instrument to endeavour to graft onto Australian law the public figure
exemption developed by the counts of the United States.

One thing seems sure. The two recent decisions will open up a host of
litigation but unarguably on issues of fundamental importance.

Constitutional rethink: a Crowned Republic?

No reader of these pages could have escaped the revival of the debate
about fundamental constitutiona! change in tme for the centenary of
Federation. There was a like call for consdwutional reform to mark the
bicentenary of European settlement in 1988, However, the bicentennial
referenda did not secure the consensus of the major political parties.
They failed abysmally, none of them gaining 2 majority in a single State.

To promote consideradon of the Australian Constitution and how it
works today, a new body, the Constitutional Centenary Foundation
Incorporated has been established, Its Chairman is Sir Ninian Stephen,
past Governor-General gnd High Court Justice. According to its
brochure, the Foundation is corbentrating on several issues including
the role of Parliament; inefficiencies within the present Federal
cconomic union in Australia; the position under the Constirution of
Aboriginals and Torres Strait Islanders; and better education for citizens
concemning public affairs, government and the Constitution itself.

The Foundation publishes a newsletter. Its second issue (September
1992) contains an edited version of a speech by the Chief Justice of the
High Court, Sir Anthony Mason, at Corowa, 99 years after the Corowz
Conference which stimulated the rush to the Federal Constimtion. ™

In his Corowa speech, Chief Justice Mason pointed to the continuity
of our constitutional arrangements. The Constitution was not the
outcome of a violent break with Great Britain, Changes have occurred,
however, as Australia became independent and its population mix less
dependent on the peoples of the British Isles.

The Chief Justice acknowledged the need to bring the Australian
economy to the growth areas of Asia, He remarked that we would be:

“better situated if, by some convulsion of namre, the continent was
turned upside down so that the south-east became the north-west and
was adyicent to the Asian markets that are so important for our future
well-being. "
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A pointcd out that economic links with Asia would “not make us 20
sian nation, let alone an Asian people'. He deplored calls to divorce
% uralia from its cultural heritage. He drew a paraliel between the
1e5 of the 1890s and those today, concluding: *'Qur ancestors made
right decisions then. Let us hope we can do as well.”'
similar effect was a speech given on 1 Qctober 1992 ar the
ersity of Sydney by Sir Zelman Cowen, the former Governor-
eneral,# Addressing the Royal Sociery for the Encouragement of Arts
Manufscrures  and Commerce, Sir Zelman  waced the almost
imperceptible emergence of Australia to full constitutional and nadonal
dependence. He described the parallel developments in the office of
Gavenor-General so that, save for the occasional visits of the Queen,
e Governor-General, an Austratian, discharges Head of State func-
tions, even though he is formally not Head of State. Sir Zelman
scribed the position reached, in the words of historian Professor
Geoffrey Blsiney, as in practice & Republic — “& Crowned Republic”.
Inresponse to the assertion of a pro-Republican leader, author Thomas
Keneally, that the present constitutional arrangements divided our soul,
it Zelman confessed: “1 do not suffer from the Apgst that he
sperences”. He deplored what he described as the “anti-British
spect’” which had crept into the debate about the republic, and
cluded:

3] am not persuaded of the case for a change in the monarchicale
Crelationship at this time. My own comparadvely recent experience as
-Governat-General which 100k me quite deeply into the life of this
“ country, does not suggest that a change to a republic is widely seen as
“necessary, or that strong feelings expressed by the leaders of the
> republican movement are sufficiently widely shared. I do not believe
that the existing arrangements impair the independent standing of
" Australia in the world, or any eflective expression of our distinctive
_national interests. I believe furthermore that the process of change will
be divisive and problematical: it is pot only a change in the
‘Commonwealth 1evel that is called for, but slso at the level of the
various States. A change has to cover all Australian polities; any other
outcome would be absurd.”

- Ma.ny of the leaders of the competing movements for retention of the
constitutional monarchy and creadon of 2 republic are Australian
lawyers. Readers wishing to fallow up these themes should contact

* Constitutional Centenary Foundation Inc,
109 Barry Street, Carlton, Vic 3053,

* Ausrralian Republican Movement,
GPO Box 5150, Sydney, NSW 2001,

* Australians for Constirutional Monarchy,
GPO Box 5205, Sydney, NSW 2001.

Institute for Law, Ethics and Public Affairs

. A new Institute has been established by Griffith University in
Nueensland, 1o promote the application of cthical, legal and political
Philosophy to current legal problems. The Director of the Institute is
Pf‘ffﬂssor Charles Sampford, Foundation Dean of the School of Law at
Griffith University and Morris Fletcher and Cross Professor of Law. He
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will be supported by Associate Directors from different parts ?f
i Jlia. They witl co-ordinate research involving the Instirute's
:\u‘,!fn and develop projects of their own as part of an overall research

o ;;cscmiy appointed Associate Directors include Dr Wojciech

K lz;_'“skj ew South Wales), Professor Michacl Dewmold (South

it sralia) and Professor Tom C}ampbell (Ausu_‘alian lCa.p:'Fal Termitory).

“The Instirute will provide a natonal focus for interdisciplinary research
'b tawyers, philosophers and others srudying current legal problems.
'I%ic aim will be to tackle wider soc?al probl.em§ Wl‘[h' a combination of

ethical standard serting, legal regulation and institutional reform.

" The first conference held by the Instimate took_p[acc in Brisbane on 11
Sépumb:r 1992, Tt opened vnth.an address given by this writer 10 a

dinner. In the first busi{lcss session, P_rofcss.or Sampford stressed the
interdependence of critical :r]uc.al dlscusmqn, _thc. cnforcem;nt of
pmfessiunal standards ax_1d d.n: dcs:xgn of ]cg.al instmations. H.c said ﬂ}at
ifi contemporary Australia, discussion of business and profc.ss:onal ethics

(ended to concemtrate on one of these items to the exclusion of o:]'}cm.

. Crtical discussion and ethical exhortadon by itself was b_ou_nd to fail as
jr provided no constraints for the worst oﬂ'endcrs: Dismplm'ary codes,

~yipsupported by internalised values, would ‘achjcvc only “the most

-grudging of support. Professor Sampford pointed to the temptadon
~'which lawyers often faced to make Jaws serve the purposes of individual

clients when there were competing, and even conflicting, objectives of

legal practice to achicve justce and make the law more effective. He
suggested that the refinement of the lawyer’s obligatons in contempar-
ary society presented 2 real challenge o which, it was hoped, the new

_national Instirute could contribute.

. --Qther papers at the conference came from Dr Stephen Parker (ANU),
: 'Profcssoer?if:hard Tur (a visiting Professor at the Insttute) and two
 Brisbane solicitors, pariners in major law firms (Mr David Searles and
Mr Peter Short).

‘Dr Parker presented some of the issues arising from the discussion
paper on legal ethics prepared by him for the Senate Enquiry inte Costs
of Legal Services and Litigadon. &

. -Professor Tur examined confidentialicy and conflict of interest,
including the ways in which ethical rules might be used for dubious ends
both by unscrupulous clients and by their lawyers, He argued that,
_behind the rhetoric of liberalism and the lawyers’ waditional role, often

- lurked self-interest,

Mr Short commented on Dr Parker’s paper. He said the solicitor in
practice had to beware against “"delusions of grandeur”™ — usurping the
role of the judge of jury and forgerting the functon of fairdy and lawfully
'd;ﬁfsinﬁ 1Ihv: cause of the client. :

' eatles idenrified three reasons for transgression of ethiczal rules by
lawyers: dishonesty, ignorance and lack of interest. He suggested thar, if
the legal profession did not decide jtself the standards by which it is to
operate and failed to ensure that those standards were met, there was a
real risk that the profession (at least as it has operated) would disappear.

_The conference closed with a useful discussion of “Chinese walls”
;{ﬂﬂun Il:jl;ge legal firms, Speakers, including Brisbane solicitor Elisabeth

osworthy, advocated the amendment of ethical rules to take into
account the reality of very large legal firms and the damage which could
be done to clients who were forced to lose experienced representation
during the course of litigation. This cri de coeur prompted Professor
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ian Disney (ANU) fo express the view that this was one of the
Iu'lbjcms inherent in mega legal firms and one of the reasvns why they
ftfguld be “down-sized™. A good opening gambit for an important new
national Insticute. ) . o
_ For further information contact Grffith University, School of Law,
Nathan Campus, Brisbane, Qid 4111. ¢

‘Codifiers at work :
“ The conflict berween proponents of codes and advocites of the
common law is older than the Australian federation. Under the
influence of Bentham, English law went through a major period of
codification a1 the nurn of the century. This movement was reflected in
Australia by the Criminal and Defamation Codes of Quecnsland which
were adapted in other States. Codes tended to take off in Queenstand,
Tasmania and Westen Australia but they suuck difficultes in other
jurisdictions.
'+ MNow the codifiers are at work again. The latest parnt of the Criminal
Law Journal® contains word of the meeting of the Sodety for the
Reform of the Craminal Law held in Brisbane to discuss the desirability
‘of producing a Uniform Criminal Code for Australia. According to the
article, by Mr Graeme Scott QC (Crown Counsel for Western
Australia), substantial agreement was reached at the seminar organised
. by the Sociery. The project was then adopted enthusiastcally by the
‘Standing Comminize of Attomeys-General. They formed and allotted
funds 10 a Criminal Law Officers’ Committee (CLOC). This comprises
“- Vsenior lawyers with expertise in crimingl law from all jurdsdictions of
“ Australia, They were instructed to prepare a Uniform Criminal Code,
‘According to Mr Scott, at the Queensland Conference the desinability of
-2 Uniform Code on criminal matters was not challenged. _
* - There have been earlier attemprs to sccure codification of Australia’s
criminal law. One of them was supported by the Law Council of
-Australia and came to nothing, largely because of the then disputes
-about reform of the law relating to sexual offences.
_ Acknowledging that Victoria, New South Wales and South Australia
: \mll' remain steadfastly *‘common law jurisdictions™ so that the large
majority of the population of Auseralia is not subject te a Code of
ciminal offences, Mr Scont suggested that a “‘comumon law-based
. _qucl'_' Code was “clearly the answer™. The review of criminal law
- wh.lct} 15 current both in Victoria and New South Wales provides a good
occasion for introduction of a national Criminal Code. This could also
provide the occasion for the adoption of much needed revisions of the
nineteenth-century Griffith Code still operadng in the.Code States
- which Mr Scor declared to be anachronistic and due for “remodelling”.
_Ct_:mments on a chapter issued by CLOC on general-principles of
‘nminal responsibility were invited. Those interested ‘to comment
‘$hould write to Dr David Neal, Director of Policy and Research,
";‘&"mcy'Gcncral's Department, 200 Queen Streer, Melbourne, Vic
+ 00, from whom copies of the paper can be obtained. 3
xS i:‘ !°3§t It the case of the Criminal Code there are working models in
" oo Ll;l]'l;dacnoqs of Ausualia. Another Victorian agency tackled the
Law R ¢r project of d'evc!opmg 2 Code of the Law on Coentracts. The
: cform Commission of Victoria, in September 1992, issued 8
Scussion Paper entitled An Ausrralion Criminal Contracts Code.™ The
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se out of a reference given to the Commission instructing it to

roject are " ..
draft Code *“o replace the existing common law rules that

fepare 2

o conwracrual transactions™, The Cornmission set itself the task of
oping a Conmacts Code which can be read and understood by

g ;lle who ate not lawyers. With tongue in check, the Commissioners
sserted that it was possible to read their endre Code in the dme it took
wavel the two Klometres between Collins Strees, Melpwmc and
adon Street, Carlton, by the number 19 tram. With such a
rovocative inwoduction many readers will be inspired 1o persist.

Code contains only 27 articles. They are stated at a high level of
lity. According to the authors, this makes it possible to embody
hole of contract law within the Code. Such a high level of
rality is only made possible by the “‘central role™ played by the
ept of “unconscionability™. The proposed Amicle 27 declares “a
person may not assert a right or deny an obligation to the extent that it
ujd be unconscionable to do so™, Whilst it is obviously desirable to
mplify the concepts of contract law, the stll further erosion of niles
giving rise to fegal obligations by the notion of unconscionability is a
conmoversial idea. ™ Many decisions, including those of the High Court
Australia, contribute legiimacy to this concept.® However, waming
Bells have been sounded against the substitution of judicial consciences
for bargains stuck by partics, who should normally be held to the terms
of the agreements they have executed. >

In a letter invoking attenton to the Discussion Paper, the VLRC
Commissioner in charge of the project, Mr Ted Wright, pointed out that
egal services are & significant part of the economy’s infrastructure costs.
[t was estimated that the amount spent on fceg to lawyers in private
practice amounted to nearly 1 per cent of the gross national product.
The present Australian common law of conract was said to be
ontained in over 4,200 reported decisions. This body of law is
increasing by about 200 new cases each year,iThe result is “a vast
number of miputely detailed rules — involving many abstract and
ometimes arcane concepts™. - g

There is no doubt that a simplified law of contract, if it could be
ttained, would make a major contribution to a‘hard-pressed economy,
The antempt to secure a uniform contract law fag the United Kingdom

¥ 2 commen project of the English Law Commyssion and the Scorish

Law Commission broke down because of irreconcilable differences. The
roject was abandoncd. The history of the ~Australian Federation
uggests that agreement on such a matter, which would require
oluntary adherence 1o a Code, would need a great deal of instiutional

support if it were to get off the ground. Yet the arguments for moving
owards an Australian: Uniform Contracts "Code were eloquently
ollected nearly 20 years ago by the former Editor of this Joumal,
rofessor | G Starke.™ The new project of the Law Reform Commission
{ Victoria scemed to answer his call. But soon after the publication of

the Code — and following the Victorian elections — the new

Govemment of Victoria arnounced the aboliton of the VLRC, a poor

start for the project. Nevertheless, a copy of the draft Code can be
bmnc.d from, and comments made to, the Victodan Law Reform
ommission, 160 Queen Street, Melboume, Vic 3000 or, in the event
f its demise, 1o The Secrctary, Department of Justce, 200 Queen
treet, Melboume, Vic 3000,
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copy of the Discussion Paper contact: the Law Reform
ria, 160 Queen Street, Mc]bqumc, Vic 3000; tel

“For 3 '
- Commission of Victo

(03) 602 4566.

Women's judgments
* As far as hustory records, Queen Eleanor is the only woman to have
 been appointed Lord Chancellor and the Lady Keeper of the Great
“§eal,® The event took pl:-acc in the Summer of 1253 when King Henry
411 went off on an expediton into Gascony 10 quell an insurrection. The
Queen was 10 act on the advice of the King’s brother and others of his
-Council. She held office for ncarly a whole year, pedonmning all of its
“Juties “as well judicial as ministerial”, The histordan of the Lives of the
‘Lord Chancellors noted (with apparently grudging obligation), “1 am
thus hound to include her in the list of Chancellors and Keepers of the
. Great Seal, whose lives T have undertaken to dekineate™.
~ According to the history, Queen Eleanor sat as judge in the Aula
"Regia. But the sirtings had to be interrupted by “the gecouchement of the
judge”. When she took office, the Lady Keeper had been left in s state
of pregnancy. In November 1253 she was delivered of a princess,
_ baptised Catherine because of the day on which she was bom. Afier
having been “‘churched”, the Lady Keeper resumed her place in court.
It seems that she enforced rigorously her dues. Her “arbicrary
* procecdings caused the greatest alarmn and consternaton” in the Ciry of
London which had hitherto been a sort of free republic in a despotic
kingdom. Parliament, in 1254, responded in 3 traditional way, by
" refusing supply. In consequence, the Great Seal was mansferred into
other hands and the Queen joined her husband in France where the
- Kings of England, France and Navarre in a great banquer sought o
" outdo each other in splendour and courtesy.
- It cannor really be said that this rather unfortunate beginning for the
- place of women on the bench in our legal tradition explains the great
delay in appointments which ensued. The role of women in the
Australian judiciary was discussed at the third Australian Law and
- Literature Conference held in Sydney at the end of July 1992, A report
- on that Conference has only now been received. Participants included
Justice Mary Gaudron of the High Court of Australia, Justice Jane
Mathews of the Supreme Court of New South Wales and other
Australian women judges and lawyers. The participamts conducted 2
tpecial forum titled *“Wormen's Judgments: Can They Make a Differ-
ence?”. According to the report, the conclusion was that, whilst
Australian women in the judiciary have come a long way since women
. first entered the legal profession at the tum of the century, the dominant
g force of the legal world in Australia remains, resclutely, the Anglo-Saxon
male, The report states that the forurn was told that legal reasoning in
the Australian courts was sl “impervious to anything outside the
values of white middle class males”. Although half of the Australian law
graduates were now women, few of them eventually became barristers.
Although progress in female appointinents to the judiciary was
- cknowledged, the forum noted that there was sull a great gender
lmbalz}ncc in the top echelons of the judicfary,
Jusuccl Gaudron told the Conference that, while some old barriers for
women iy the judiciary had been breached, new ones were being
 srected. Many male judges, she declared, still adhered to the traditional
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role of men and women in society, Their attitudes would need to change
for the legal system to become fairer to wormen. An interesting case in
which Justice Gaudron's views about the development of legal principle
o comect the previously disadvantaged position of women, is
Baumgarner v Baumgartner.™ There she propounded the view that non-
gnancial contributions “‘should be taken into account™ in determining a
constructive trust to be imposed by the Court as between parties to 2 de
facto relagonship who had separated. ®

Justice Mathews told the Conference that areas of law such as antg-
discrimination law, domestic viclence and sexual assault, required
“ipput” from women, including women lawyers. This was where
women’s judgments were likely to make a difference. Associate Professor
Regina Grayear, of the University of New South Wales Law School,
stated that the use of the term “woman judge™ itself reinforced the
stereotype  that judging was “'a male actviry”. A quesdon whether
women's judgments could make a difference presumed that “all women
were the same”, Professor Graycar stated that it was wrong to assume
that “everything will change with women on the bench”. She stated thar
judgments which upheld women’s inequality were not given only by
men. The reverse is also surely true. '

One of the disturbing points to come out of the forum was the
evidence that zdmission of women to the Bar of New South Wales has
acrually been decreasing in recent years. Only 12 per cent of admissions
1o the New South Wales Bar in 1991 were women compared with more
than 50 per cent of law graduates. According to Professor Graycar,
similar erosion of apparent recent achievements could be scen in other
jurisdicdons. Thus, in the United States, there were fewer judical
appointments of women in the 1980s than in the 19705, doubtless as &
result of the move from a Democtatic 10 a Republican adminisuation.
Parhaps with the election of Governor Clinton to the White House, this
trend will be reversed.

One comrespondent 10 the Sydney Moming Herald® quoted Justice
Gaudron’s statement that there, was stll “massive discriminadion”
against women, with strucrural barriers such as unequal distributdion of
childcare in the community_at least partly responsible for their
disadvantaged posidon in. the legal profession. The forum ended by
Questioning the assumption that wornen’s numbers in the judiciary of
Australia would increase as soon as formal equality between women and
men was achieved. The Chief Jusdce of the Family Court of Australia
(Justice Nicholson) Tater called attention to the large number of women
fudges in the Family Court. However, this posidon is not yet reflected in
other courts. The House of Lords in modern England is yet 10 have a
woman Law Lord. The reason surely cannot lie in the absence of female
toilets in the Palace of Westminster.

Human Rights Committee appointment

. The delivery of so many recent judgments of the High Court having
significance for human rights in Australia and the acknowledgment by
that Court of the inevitable impact of human rights jurisprudence on the
Australian common law,* make it important to note the recent election
of Yusice Elizabeth Evanmt to the United Nations Human Rights
Committee for a term of four years commencing 1993, The election was
held at a meeting of the States Parties to the International Covenant on
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Civil Political Rights held in New York. Australia has for some time been

a Party 1o the Covenant. In December 1991 Australia also adhered to
the First Optional Protocol to the Covenant. Broadly, this will pernit
Australians who have exhausted domestic remedies in the legal sysiem of
Australia to take to the Human Rights Committee complaints that
Australia’s laws and practices do not conform to the standards laid down
by the International Covenant.

In other regiens of the world, courts or commissions have been
established to receive citizen complaints and hand down decisions of
varying degrees of authority. A glance at the recent decisions of the High
Court of Australia will show the growing influence in its reasoning of the
authoritative decisions of the European Court of Human Rights which
obliges Member Countries in Europe to bring their laws inte conformity
with its rulings, The Inter-American Court of Human Rights plays an
important role in the Americas. The African Commission on Peoples
and Human Rights has a much more patchy record. In Australia’s
region of the world, Asia 2nd the Pacific, there is no equivalent court.
This makes the Human Rights Committee more irnportant to Australia.
It renders Justice Evatt’s clection to the Committes one of great
significance.

Already, the first complaint from Australia has been lodged with the
Committee. Brought by Mr Nicholas Toonen, the day after Australia’s
subscription 1o the Protocol came into effect, this complains that
Tasmania's laws which criminalise homosexual acts between consenting
adults in private, breach Art 17 of the International Covenant which
guarantces a right to privacy, and Art 26 which guarantees a right to
equality before the law and equal protection of the law.

Under the Committec’s rules of procedure,® the Australian
Government, as the international representative of Australia, has been
asked to provide information relevant to the question of the admissibility
of Mr Toonen's communicaton. Various human rights bodies through-
out Australia urged the Federal Anomey-General (Mr Michael Duffy)
not 16 contest the admissibility of the complaint, It is understood that
the Government has resolved not to dispute admissibility. ¥ the Human
Rights Commirtee, in accordance with its rules, accepts the complaint,
the next stage will be consideration of Australia’s response 'to the
substantive issues raised. In this respect, it will be relevant to take into
account two decisions of the European Court of Human Rights which
have held that the United Kingdom in Northern Ireland® znd the Irish
Republic™ were obliged to bring their law into conformity with the
Europe-wide established standard abolishing criminalisation of consen-
sual adult homosexual comduct. Interestingly, one of the semior
advecates in the case of the successful complainant against the Insh
Republic was Mrs Mary Robinson SC, a Commissioner of the
International Commission of Jurists and now President of Ireland.
President Robinson and her husband visited Australia as official guests
of the Australian Government during October 1992,

New judicial appointments in Britain

Controversy about the wearing of wigs by barristers in the United
Kingdam has given way to more substantve debate, With the retirement
of Lord Donatdson of Lymington on 3 September 1992, the decade of
his leadership of the Englith Court of Appeal came to a close. Lord
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Donaldson was dedicated w0 2 more busincsslike' approac}-n to the
management of that busy appellate Court. At a gathering of 80 Judgcs_ to
mark his refirement, he indicated that there were ncar]_y 1,000 civil
appeals outstanding at the end of the year a’nd r.hcsc‘ hagl risen by nearly
15 per cent each year. Lord_ Donal_dsop s contribudon, by way of
ianovagons in the administration of justice and legal procedure, was
handsomely acknowledged on his rerirement. Amongst his innovations
were better case management; the introduction of written argumeny; the
handing down rather than reading of reserved judgmemts and the
publication of an annual review of the Court of Appeal’s performance.

The new Master of the Rolls is Lord Jusdee Bingham. Like Lord
Taylor of Gesforth, the new Lord Chief Justice, Sir Thomas Bingham
rakes on his functions at a comparatively carly age of 58. Amongst early
controversies 1o be considered by him will be the Lord Chancellor’s
proposal that rights of audience be given to civil service barristers,
particularly in the Crown Prosecution Service and to solicitors in private
practice. Considering that these facilides have been available in Australia
for more than a cennury and that Lord Justice Bingham has a reputatien
as 1 reformer, it seems unlikely that he will tarry long over such minor
matters.

In his first public statement after his appointment, Lord Justce
Bingham urged the incorporaton into English domestic law of the
Euwropean Convendon on Human Rights. * This would, he pointed out,
allow Brtish rather than Europezn judges to determine and protect the
rights of Brirish cidzens under the Convention, In his speech, which was
noted as being unusually controversial for an English judge, Lord Justdce
Bingham declared that Britain was now more mixed in racial, religious
and cultural terms than ever befors. There was the need to ensure
happiness and fulfilment of all its cidzens. The need for Bridsh citizens
to go beyond British courts to get their rights protected had weakened
public confidence in the courts. It had also led to the frequent reversals
of United Kingdom Court decisions by the intemational tribunal in
Strashourg. )

Lord Justice Bingham is no swariger to difficult tasks. In 1977 he was
appointed by the Labour Government to head the politically charged
inquiry into allegations that certain oil companies had breached
Rhodesian sanctions. In 199t he was again called om, this time to
inquire into the collapse of the Bank of Credit and Commerce
Intemational (BCCT). His report, strongly critical of the Bank of
England, was published in late October 1992, »

In egal cireles, however, he is best known as the first senior judge 1o
speak out in favour of Lord Chancellor Mackay's proposals to reform
the legal profession. He condemned the Bar’s negative response as 2
message of “"doom, decline and decay™,

Further evidence that the English judiciary at the highest levels is
undergoing 2 sea change can be found in the recent appointments to the
House of Lords of Lord Browne-Wilkinson and Lord Siynn of Hadley.
Now Sir Harry Woolf of the Court of Appeal has been appointed a Law
Lord. According to David Pannick QC, quoted in the London Times,
thess appointments foreshadow a shift in the tenor of judgments of the
Law Lords with a greater attention to the European Convention on
Human Rights and 3 larger sympathy to European law. In particular, a
strong development of sdministrative law to build on recent English
schievements, is predicted.
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An important decision which may shonly come before the new Law
Lords is the appeal in Derbyshire County Council v Times Newspapers
-1id.® The casc concems an aspect of the right to freedom of
communication. Urgent inquiries have been received in Australia from
London barristers sceking copies of the High Court decisions in the
Australia Capital Television and the Nationwide News cases. Although the
constitutional position is different, the invocation of basic rights to free
“expression Prescots & comumon theme.

| International Commission of Jurists — Rustralian Section

" The Australian Secton of the Internadonal Comumission of Jurists
{IC]) was established by Sir Owen Dixon soon after the ICT was created
in 1951, The mission of the IC] is the defence of the rule of law, basic
human and peoples’ rights and the independence of the judidiary and of

* lawyers.

The Australian Section has long been active in Sydney where the
Secretary-Geeneral, Mr David Bite] can be contacted at GPO Box 173,

. Sydney, NSW, 2001, Readers in Victoria wishing to know more or to
join can contact the Victodan Secretary, Mr Pau! Bravender-Coyle,

- GPQ Box 1094], Melbourne, Vic, 3001.

~ New branches have recenty sprung up in Westemn Australia and the
Northemn Territory. In Western Australia the Secretary 18 Ms Meredith
Wiliie, Crime Research Centre, The University of Western Australia, 14
Parkway, Nedlands, WA 6009, In the Northem Territory the contact is
Ms Jeany Blokland, Law School, University of the Northern Termitory,

- PO Box 40146, Casuarina, NT, 0811,

It may be hoped that branches will be established scon in Queensland,

* South Australia and Tasmania. An increasing focus of the work of the

= 1C}, with its headquarters in Geneva, is the Asia and Pacific region

* evidenced by recent Mission reports on the Philippines, @ Hong Kong, 2

 Burma* and East Timor, %

.- The impact of the introduction of the new Div 3a into the
) Industrial Relations Act 1988 (Cth)
The Hon J T Ludeke QC, a former Deputy President of the
- Australian Industrial Relations Commission has written an article in this
iss.uc {sec page 800) on the impact of the introduction of the new
_ Div 3a into the Industrial Relations Act 1988 (Cth). In 2 covering letter
! submitdng the article he writes: '

“The introduction of the new Div 3A ... marks & turning point in
the interaction of the Executive and its Tribunal. For the first time, I
bd“"f: the Government of the day has legislated to set aside wholly
the principles of wage fixation determined by the Federal Tribunal (in
this case the Enterprise Bargaining Principle of October 1991) and
Placed in the statute its own version of that Principle.

At the same time, it has deprived the Commission of mrisdiction to
apply the public interest test to single enterprise agreements, which
are by far the greater part of such agreements, This ardele secks to
‘Come 10 grips with some of the consequences.”
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