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10 HUMAN RIGHTS: THE ROLE OF THE
JUDGE

The Hon Justice Michael Kirby

‘1. THE COMMON LAW: FLOWER OF EMPIRE

The common law of England is a resilient plant. Spread by English
pavigators, adventurers and colonial administrators o the four corners of
the world, it flourishes, It outlives the rule of the English Crown. It
survives revolutions, as the courts of the former American colonies and
setdements demnonstrated after 1776. It survives the departure, on the last
V- ship or train home, of the bemedalled, bewigged and befeathered colonial
+ judges and officials who administered it So much is shown by the daily
“ working of courts from Antigua to Zimbabwe, It survives even the re-
~ placement of the English language as the medium of curial communica-
-+ tion. It remains, even where there was bitter hatred of the English rulers
" who imposed their system of law. The fidelity to the common law of the
courts of Ireland and of other resistant peoples shows as much. It elbows
. its aggressive way into the courtroom practices of countries which pre-
‘+ serve other, competing legal traditions. This can be seen in the courtrooms
of Sri Lanka and South Africa, where the Roman-Dutch substance does
.. batde with the common law technique; and in the courtrooms of Quebec.
. In the baggage of Anglophonic troops from North America, it spread to
- lands where the Union Jack never flew. Even in the lifetime of most of us,
features of its system (particularly in public law) have been introduced

. into the legal procedures of the vanquished Axis powers. They may there

.. yet prove a potent relic of victory in a mighty conflict when much else has
- Passed into history. Save for the English language, aspects of intemational
- commierce and (possibly) the institutions of the international legal order,
the common law will probably be the most enduring relic of that period of
human history which the English speaking people have dominated.

Why is this 50?7 The answers are complex. But they include:

(1) the highly practical namre of the system, devoted as it is to the
solution of immediate conflicts and disputes by an authoritative
decision reached by a trained and generally respected person by

) reference to a discoverable principle of law;

(2} the acceptance of the legitimacy, integrity and authority of the deci-

sion delivered by a judicial officer independent of, yet appointed by,

the state for reasons which are published and which arc sometimes
based upon factual findings of a jury of fellow citizens; and
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(3) the ability of contemporary practitioners to develop common law
‘principles’ from a body of reasoned decision-making provided by
highly intelligent judges solving practical problems in the past. Within
the nooks and crannies of their decisions lie the articulated exposi-
tion of a vision of the nature of a society which the law seeks to
preserve and to protect. In that society, the individual has a high
measure of protection from arbitrary power. The individual enjoys a
high level of respect for the exercise, unhindered, of certain basic
civil and politcal rights,

These features of the common law did not develop ovemnight. It is a system
eight centuries in the making. The legal systems of the countries of the
Commonwealth are, to a large measure, the gift of the common law,' just
as for Herodotus, Egypt was the gift of the Nile. It is a system with many
blemishes, both fundamental and practical. Fundamentalists criticize its
lack of conceptualism and its embarrassment with anything akin to a grand
theory. If a ‘concept’ or ‘principle’ ever emerges, it is only after a multi-
tude of cases have edged the judges, struggling, to perceive that behind
their practical decisions lie Jarge general rules of wide application. The .
specific defects are too numerous to mention. Relevandy, they include a
suggested bias in favour of the Crown, business interests, property holders
and a prejudice against minorities or indigenous majorities when the
‘bottom line’ of legal decisions comes to be written,

I. THE JOINT DECLARATION AND THE BASIC
LAW FOR HONG KONG '

It is important to remind ourselves of these characteristics of the common
law tradition in the context of the subject matter of this conference. Hong
Kong, as a colony, is a child of the common law. Its lawyers are Common- -
wealth lawyers. Its judges wear the same robes, take the same oath and
perform the same basic functions as do Commonwealth judges throughout
the world. The resilience of the common law in the post-imperial and post-
colonial age is itself a source of optimism for the future of Hong Kong and
its people when, in July 1997, the Colony becomes a Special Administra-
uve Region of the Peoples’ Republic of China (PRC). The Sino-British
Declaration of 1984 promised that: '

.Tht_a Hong Kong Special Administrative Region will be vesied with executive,
legislative and independent judicial power, including that of final adjudication.
The laws currently in force in Hong Kong will remain basically unchanged.?

' Gaudron J in Oceanic Sun Line Special Shipping Company fne v Fay {1988) 165 CLR
197, 81 263 (*Our legal heritage is the gifl of the common law of England und our legal
, System necessarily has much in common with that of England.*)
Signed 28 Scplember 1984 (1985) United Kingdom Treary Series No 26, Crand 9543.
See RWacks (ed), Civil Liberties in Hong Kong (Hong Kong, Oxford University
Press, 1988), p 11, .
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The Declaration also agreed:

The current social and economic systems in Hong Kong will remain un-
changed, and so will the lifestyle. Rights and freedoms, including those of the
person, of speech, of the press, of assembly, of association, of wavel, of
movement, of correspondence, of strike, of choice of occupauon of academic
research and of refigious belief will be ensured by law in the Hong Kong'
Special Administrative’ Region. Private property, ownership of eaterprises,
legitimate rights of inheritance and foreign ownership will be protecied by law.,

It was stipulated that the foregoing ‘Basic Policies’ of the PRC would,
amongst others, be contained in a Basic Law to be adopted by the National
Peoples’ Congress (NPC) of the PRC and that ‘they will remain un-
changed for fifty years'.?

The Basic Law was duly adopted by the Seventh NPC at its third
session on 4 April 1990. It has been published. In the English language
version, there are a number of provisions relevant to the issue in hand. For
example, among the general principles are the commitment 10 an ‘inde-
pendent judicial power’, including that of final adjudication in accordance
with the provisions of this law;* an obligation on the Hong Kong Special
Administrative Region to ‘safeguard the rights and freedoms of the resi-
dents. . . in accordance with law';® a promise of the protection of the right
of private ownership of property in accordance with law;¢ the permission
to use the English language as an official language, including by the

“judiciary;” and the establishment of a system for ‘safeguarding the funda-

mental rights and freedoms of its residents . . . and judicial systems'.?
There is a commitment that the socialist system, which obtains in the PRC,
shall not be practised in Hong Kong and that the 'prcvious capitaiist
system and way of life shall remain unchanged for fifty years'®* A commit-
ment to the common law is found in Article §:

The laws previously in force in Hong Kong, that is, the common law, rules of
equity, ordinances, subordinate legislation and customary law shall be main-
tained, except for any that conravene this Law, and subject to any amendment
by the legislature of the Hong Kong Special Administrative Region.

Chapter III contains ‘fundamental rights and duties of the residents’,
These include familiar provisions such as equality before the law,'® free-
dom of speech, of the press, publication, association, assembly procession,

' Ibid, para 3(12), See Wacks, p 13.
' The Basic Law of the Hong Hong Special Administrative Region of the Peoples’
Republic of China, April 1950 {Basic Law) Art 2,

! [bid, An 4.
' Ibid, Ant 6.
T Ibid, Ant 9,
' Ibid An 11,
' ILid An S,
® Ibid, An 28,
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demonstration and to strike." Freedom of the person is inviolable.” So is

" preedom from arbitrary or unlawful arrest, detention or imprisonment.?

The inviolability of homes;* the privacy of communications;" freedom of
immigration and of travel;' freedom of conscience and religious belief
and practice;" freedom to choose an occupation and to engage in aca-
demic, artistic and cultural activities;' freedom to secure confidential
legal advice, the choice of a lawyer, of representation and ‘to judicial
remedies’."® All of these basic freedoms are promised in the Basic Law.
Perhaps the most important commitment is that contained in Article 39: -

The provisions of the Intemational Covenant on Civil and Political Rights, the
International Covenant on Economic, Scocial and Cultural Rights, the interna-
tional labour conventions as applied to Hong Kong shall remain in force and
shall be implemented through the laws of the Hong Kong Special Administra-
tive Region.

The rights and freedoms enjoyed by Hong Kong residents shall not be
restricted unjess as prescribed by law, Such restrictions shall not contravene
the provisions of the preceding paragraph of this Article.

.The PRC has signed and ratified the Intermational Convention on the

Elimination of all Forms of Racial Discrimination; the Convention on the
Elimination of all Forms of Discrimination Against Women; the Conven-
tion on the Prevention and Punishment of the Crime of Genocide and the
Conventdon Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishmnent.® However, it has not signed, still less ratified,

.the Intemational Covenant on Civil and Political Rights orits companion,

the International Covenant on Economic, Social and Cuttural Rights, It is
a comrhitment to respecting the two international Covenants referred to in
Article 39 of the Basic Law which has become, naturally enough, the
focus of attemnpts to establish, before the end of British rule on 30 June
1997, a framework for judicially enforceable human rights applicable in
Hong Kong thereafter.® Until that date the United Kingdom is obliged to
report upon its compliance in Hong Kong with the covenants which it has
signed.®2 Afier that date, it may be doubted that the PRC would agree 0 so
report. More likely is it that the PRC would contend that conformity

" Ibid, Ant 27,
2 Ibid, Ant 28.
" Loe cit, .
" Ibid, At 29,
* Ibid, Art 30,
' Ibid, A1,
T Ibid, An 32,
" Ibid, Art 34.
* . Ibid, Art 35,
u United Nations Cenwre for Human Rights, Human Rights: A Compilation of Interna-
N lional Instruments, 1988, | .
See BFC Hsu and PW Baker, ‘The Spirit of Common Law in Horg Kong: The
:rl;’r:;\silion to 1997° (1997; 24 UBC Law Rev 307, st 341,
id, g 310,
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within Hong Kong with the Covenants — o the extent that they are
incorporated in the law of Hong Kong - is a matter of the ‘internal affairs’
of China.? This argument might have particular force by reason of the fact
that China is not itself a party to the Covenants and Jooks unlikely, for the
foreseeable future, to become so.

These reasons explain why the draft Bill of Rights Ordinance 1990, as
amended, takes on a special significance for Hong Kong. It provides a
potential framework for a justiciable enforcement of basic rights by an
independent judiciary. This is now a well-established function of the
judictary in many countres, including countries sharing the same legal
.radition as Hong Kong presently enjoys. There is therefore a well-estab-
Jished jurisprudence in those countries upon which judges of Hong Kong,
pefore and after 1997, could draw in discharging the function of enforcing
a Bill of Rights. That jurisprudence has been enhanced, in a way relevant
10 Hong Kong, by the judiciary of Canada following the adoption of the
Canadian Charter of Rights and Freedoms on 17 April 1982. As a common
law country which moved from being charterless 1o one gaverned by the
Charter, the experience of the Canadian judiciary, in particular, has obvi-

. ous lessons for a Hong Kong judiciary called upon to enforce basic rights.

But so has the experience of the judiciary in new Commonwealth coun-
tries which achieved their independence with constitutions providing for
guaranteed basic rights. I shall retum to these lessons. But first, I wish to
say something about the traditional and a modem role of the judiciary of
the common law in protecting basic rights, even without an entrenched
effective constitutional Bill of Rights.

[II. THE JUDICIARY AS GUARDIANS OF BASIC
RIGHTS

. At a recent meeting of Chief Justices from many countries held in Wash-

ington, a question was posed for the participants as to what right was the
most fundamental; so that if ail else were lost, that right should be insisted
upon as essential to a just legal order.

Various options were offered. Unsurprisingly perhaps, the United States
judge ventured the right guaranteed in the First Améndment to that coun-
try's constitution: freedom of speech and freedom of the press. Ideas,

¥ Ibid, at 311. During the discussion of another paper in the Hong Kong Bill of Rights
Conference (June 1991), the opinion was advaneed that the PRC, although nol itselfl
a party to the International Cavenants, would have an obligation, in succession to the
United Kingdom, 1o report to the Human Rights Commitice of the Uniled Nations on
the compliance of the Hong Kong Special Administration Region with the covenant.
Having regard to the fact that reporting obligations fall only upon Siates party (o the
Covenant, and that the PRC is not such, this interpretation appears strained. In any
case, if the PRC declined to report there is litle by way of sanction that could be done
{save for 2 possible resolution censuring the PRC) when tie PRC would doubtless rely
on the legal arguments suggesied above, - '
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crﬁf]ly and independently communicated will ultimately (if properly
1d -and protected by couns) defend other basic nghts and ensure that

3 JudICIE!l officer, mdcpendcm of the other branches of govem-
,-and-to an independent legal profcssxon was the most important right
guaranteed.* His was an assertion which reflected the traditional

ide ‘of the commeon law. The symbiosis between the appointed and
ted judiciary (on the one hand) and the powerful lawmaking branches

govemment (on the other) is one of the brilliant features of the system
govermment developed by the English over the centuries. It provides an
teraction between: )
iary aspiring to learning, intellectual rigour, the pursuit of
ogic,. fidelity to conscience and respect for minorities and for the
idual (on the one hand); and
ther lawm akers in the legislamre and executive, reflecting popu-
will, the changing sometimes passionate aspirations of the major-
an impatience with minorities and individuals whose perceived
¢lfishness can sometimes hold back great revolutions, including
omic revolunons which benefit the mass of individuals making
the community.® .

judiciary provides an occasional break on the resolute action of the
cr ranches of govemment, The agenda of the Judtcxary tends 1o be
ger term, Although not entirely impervious to popular opinions, aspira-
ns _-anq moods (for judges are a.lso members of the community) the

fted, function of judges in our tradition:

u systcm of government is . . . a Lripartite one, with each branch having
ertain defined functions delegated 1o it by the constilution. , . . Here we are
rged 1o view the Endangered Species Act ‘reasonably’ and hence shape a
medy ‘that accords with some modicum of common sense in the public
gal’, ", , But is that our function? . . . Qur individual appraisal of the wisdom

‘A-Lamer, *Address 1o the Provincial and Territory Court Judges of Canada, Quebec
Cily, Canada®, September 1990. Noted (1991) 65 Aust L) 3, at 4,

W Ghai, *Bills of Rights: Comparative Perspectives’ in R Wacks (ed) Honp Keang's
Biil Of Rights: Problems and Prospects, Faculty of Law, University of HK, 1990), p
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or unwisdom of a particular course consciously selected by the Congress is 10
be put aside in the process of interpreting a statute, Once the meaning of an
enactment is discerned and its constitutionality determined, the judicial proc-
ess comes (0 an end. We do not sit as a committee of review nor are we vested
with the power of veto. . . . In our constitutional system the commitment to the
separation of powers is 100 fundamenial for us w pre-empt congressional
action by a judiciary decreeing what accords with 'commonsense and the
public weal’. Qur constitution vests such responsibilities in the political
branches.'

Notwithstanding this recognized subordination of the judicial branch of
govemment to the political branches, there remains a great deal for judges
of the common law to do in the defence of basic rights. If the judges of
Hong Kong have independence from the political branches of government
after 1997, there will be much for them to do in defending basic rights,
simply because this is inherent in the day by day activity of judging. It will
be so whether or not the Bill of Rights Ordinance survives the transition of
sovereignty power in Hong Kong in 1997 from the United Kingdom 1o the
PRC. It will be so whether the Bill of Rights Ordinance is ‘entrenched’. It
will be so whether or not the United Nations Covenants are incorporated
into the domestic law of Hong Kong and remain in that law, unaltered,
after 1997. It will be so, simply because the decision-makers are judges
operating within a legal tradition which, for many faults, has the strength
of upholding and defending certain basic civil rights.

The role of the courts in the common law tradition in upholding these
rights has not been the subject of deep analysis, In large measure, it is a
function which is taken for granted. In part, it is a function which derives
from the necessity (which is an aspect of the daily chore of judges) to give
meaning to language. That language may be the language of common law
judgments. More frequently, nowadays, it is the language of legisiation,
The Chinese languages may be different, although I doubt it. Certainly, the
English language is irretrievably ambiguous. In par, this is because the
English language represents the marriage of two important European
linguistic schools: the Germanic and the Latin. The Anglo-Saxon Celtic
tongue of the original inhabitants of the British Isles has been moderated
by the ‘official’ language of the Norman conquerors. Thus for virually
any idea — particularly in the official context of law and government —
there are usually two words or phrases: the one Germanic and the other
Latin. Take ‘last will’ (Germanic) and ‘testament’ (Latin) as an illustra-
ton. This feature of the English language, which makes it so rich in
literature, presents ambiguities to judges. They are ambiguities both in the
text of legislation and in the principles of the common law as expounded
in the words of earlier judicial decisions. Out of such ambiguitics are
presented choices which simply will not go away. It is doubtless so in the

T ——

See Tennessee Valley Awthority v [ill 437 US 153, 194-195 (1975) per Powetl J. Sce

Eill;cussicm M5 Moore, "The Scmantics of Judging' 54 § Cafif L Rev 151, at 16107
81).

pi)
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ystems of every linguistic tradition, But it is magnified in any
f law operating, even in part, through the medium of the English
age.:

éfc is a growing recognition amongst judges that they have such
. The old notion of absolute and complete legalism® is increas-
iving way to the recognition of the necessity and obligation of

ial choice. That obligation is enhanced when it is the function of the
o.give meaning to the necessarily sparse language of a Bill of
;. constitutional or otherwise. Such language, expressed in terms of
rality, will impose particular obligations to which I will come

sent purposes, my point is that the obligation of choice necessi-
criteria for choice. It does so whether the criteria are expressly stated
¢ instrument or not. It does so whether they are recognized by the
ion-maker or not.
istralia is a federal country. Its constitution, originally enacted as an
ial statute, but based upon a referendum of the people in the Austral-
lonies, contains a number of guaranteed rights.® Although it is often
at there is no Bill of Rights in the Australian Constirution, and this
superficial accuracy, the Australian courts have increasingly spelt
‘ihe general language of the Constitution (and the assumptions which
anguage enshrines) guararitees of basic rights which almost certainly
‘not in the minds of the Founders when the words were originally

n? .
is.now a century since the first draft of the Australian Constitution
adopted. A recent centenary conference on the consttution — 1o
re-a decade of discussion about its reform — resolved that priority
d be given to the incorporation in it of a Bill of Rights.® An attempt

o-incorporate a number of additional basic rights failed ar refer-

eceiving the support of little more than 30% of the people.
yus-attempls to draft a non-constitutional Bill of Rights in Australia
uitimately founded upon the opposition of politicians and of people

bued with an inherited English suspicion about Bills of Rights.*
ps it is the very fact that the notion is a conceptual and not a practical
vhy it offends many Australian people. Perhaps it is their suspicion

2.0 Dixon Jesting Pilate, 1965 cited in D F Partletr, ‘Book Review, The Common
Cricket” 43 Vanderbilt L Rev 1401, at 1406 (1990). Sec also AF Mason, "The
ole of a Constitutional Court in Federation: A Comparison of Australian and United
tates Experience” (1986) 16 Fed L Rev 1, at 4.
¢ B Gaze and M Jones, Law, Liberty and Australian Democracy, {Law Boak Co,
990), at p 60 {T.
Deane I in Street v Queensiand Bar Association (1989) 63 ALIR 715, at 737,
[ Murphy 1 in Atiorney General for the Commonwealth; ex rel McKinlay v The
orymonwealth (1975) 135 CLR 1, 74; MeGraw-Hinds {Aust) Pty Lid v Smith (1979)
LR 633, at 670,
scussion in Gaze and Jones, supra, n 28, at p 631,
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‘of governments and of change of the constitution and of the risk of
remiting power over large social issues from elected and accountable
arliamentarians to unelected judges. But most probably the resistance
tems -from a general satisfaction with the state of basic rights in the
urrent institutional framework of Australian law, a belief that those rights
are adequately safeguarded in the laws made by Parliament and inter-
reted and enforced by the judiciary. .

Upon one view there could be similar attitudes to the entrenchment of
Bill of Rights in Hong Kong, if ever the people of Hong Kong had been
roperly consulted about it. Already opposition to some aspects of the

proposcd Bill of Rights Ordinance has been reported, based upon tradi-

‘tional Chinese laws afnd customs, eg on marters such as sexual equality.”
These realities may provide reasons why, for the practical enforcement

-of basic legal rights in Hong Kong after 1997, the role of the judge will
rove 10 be of the greatest importance, If the judge is faithful to basic

‘principles of the common law, he or she will have legitimate and readily
vailable legal means to protect and uphold basic rights, to defend the
dividual and to safeguard minorities.

\'A | JUDICIAL TECHNIQUES FOR -SAFEGU‘ARDING
BASIC RIGHTS :

‘Two common law techniques at least compete for acceptance in Common-
salth countries to provide the common law judge today with potent
eans to defend basic rights - simply by performing judicial functions.
‘The first is the notion that there are some common law tights which lie

50 deep that even a legislature of full powers has no authority to change

Lhcm This is a notion, within the common law tradition, which has an
cient lineage. It is grounded in ideas of natural law. Its supporters
mind opponents that even the respect for the law made by parliament is

mately grounded in a common Iaw principle that the courts will accord

Parliament’s laws respect. If then the basic rule is that of the common law,
e common Jaw can add a qualification: that no legislator may validly

‘make alaw which is so fundamentally shocking that it must be declared to
> not the Jaw at all. It is not necessary to go back to Chief Justice Sir

Edward Coke 10 find support for this notion.” More recent support for it

can be found in authority in the United States where, in ‘rare and excep-

tional circumstances’, 2 judicial ‘safety valve' is provided against the

- Ibid, at p 49.
" See Hsu and Baker, supra, p 21, at p 341.
". . See Dr Bonham's Case (1609) 8 Co Rep 10722t 1182; 73 ER 638, 652. Scc generally
| Building Construction Employees and Builders’ Labourers Federation of New South
- “Wales v Minister for Industrial Rclanon.: & Anor (1986) 7 NSWLR 372, a1 402({, Cf
':Z:Partlcll. supra, n 27, at 1415.
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srcement of a rule which leads 10 an ‘unjust, unfair or otherwise absurd
.sujt’ so that the ‘letter of the statute is not to prevail'.* .
In New Zealand, the notion that such ‘basic rights' exist has been
rifted by the Court of Appeal and asserted in a system of law which is in
ome ways similar to that of Hong Kong: common law, non-federal and
ubject to appeals to the Privy Council. The cases are subjcct 1o a great
deal of judicial and academic discussion and controversy.®

- The other basis which authorizes judges to defend fundamental rights is

ore modest in its assertion but (perhaps for that reason) more potent in
its daily effectiveness. It achieves its goals by the simple device of statu-

ry interpretation and common law exposition. Because the bulk of law is
nowadays made by legislamres in the form of statutes, an important
feature of the life of the modem judge of the common law is giving effect
to the ‘intention’ or ‘purpose’ of the lawmaker. This is done by giving
meaning, and then force, to the words of the law so made. That law may
have had such meaning and force before it is judicially expounded. But
there is no doubt that the judicial exposition adds, if not legitimacy, at least
effectiveness to that law in a society such as ours.

It is in this functon of statutory interpretation (but equally in the
exposition of the common law and in its dcvelopment) that the modem
judge of the common law has a vital role to play in protecting, and even
advancing, fundamental rights. The issue arises all the time in the practical
work of courts. Because of the ambiguity of language to which I have
referred, courts are presented with choices, Take one choice, and a basic.
right may be lost. Take ancther and ihe basic right will be safeguarded.
Generally speaking, modem judges of the common law have asserted their
function to protect fundamental rights by preferring the second choice, if
it is open on the language of the law under consideration.

. There is precious little exposition of how this function came about or

how it came to be accepted by the other branches of government. Some-
- limes that acceptance is grudging and.reluctant. But there is a kind of
:compact between the courts and the ‘political’ branches of government
-, that the courts will declare the meaning and effect of laws made by the
other branches and the others will accept that declaration. In doing so, the
-.tounts will presume that those other branches did not (unless they made
- their intention absolutely clear) intend to derogate from ‘*basic rights’, as
- the courts in tumn declare them, -

¥ Church of ihe Holy Trinity v United States 143 US 457, 459 (1892). Sce also Crooks,
- Lollector of lnternal Revenue v Harrelson 282 US 55, 60 (1930). Cf discussion
Moore, supra, n 26, at 280 .
~See L v M [1979] 2 NZLR 519; Brader v Ministry of Transport [1981} 1 NZLR 73;
. New Zealand Drivers' Association v New Zealand Road Carriers [1982) | NZLR
374, 390 and Fraser v State Services Commission [1984] 1 NZLR 116, at 121, See
discussion J I Caldwell, Judicial Soversignty — A New View [1984] NZLJ 357 and
BLF Case, supra, n 33, ul 404,
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In a recent case, [ attempted to explain the fundamental principle upon
which this basic political compact rests:

“Thus . . . the danger of legislative oversight [should be] mentioned. Equally
dangerous is the loss of attention (o basic rights which may accompany the
very growth in the quantity and complexity of legislation which is such a
feature of our time. Legisiatures, both Federal and State, have recognised this
problem by the appointment of Parliamentary committees, with terms of refer-
ence designed to call to notice such problems whenever they occur. However,
it is inevitable that some such problems will escape notice. This is where the
assertion by the courts of the role of construction . . . has such a great social
utility. It may delay, on octasion, the achievement of the intention which
Parliament had. It may temporarily interrupt the attainment of an important
legislative purpose. It may even sometimes give rise to 2 feeling of frustration
amongst legislators and those who advise them. But the delay, interruption and
frustration are strictly temporary. And they have a beneficial purpose. [tis to
permit Parliament, which has the last say, an opportunity to clarify its purpase
" where the court is not satisfied that the purpose is sufficiendy clear. And that
opportunity is reserved to those cases where important interests are at stake,
which might have been overlooked and which deserve specific attention.
Considering its importance, there has been insufficient discussion in the
casebooks or clsewhere of the functions served by this technique of statutory
construction . . . But looked at in this light, the asserted role of the courts is not
an undemocratic usurpation of Parliament’s role. Still less is it the deliberate
frustration of the achievement of ihe purpose of Parliament, as found in the
words of an enactment Instead, it is the performance by the courts, by way of
the techniques of statutory construction, of a role auxiliary to Parliament and
defensive of basic rights. In the end (constitutional considerations apart) Par-
liament’s wiil must be done. But before basic rights are repealed, that will
should be spelt out in clear terms. Parliaments both in this country and in other
countries of the common law accept this beneficial relationship with the courts.
It reflects the shared assumptions of all the lawmakers in our society, On.not
a few occasions, it has prevented the unintended operation of words of gener-
ality in a statute to diminish basic rights as Parliament would never have
enacted, had the point been properly considered.’

In the foregoing decision, the question was raised whether legisiation,
designed to provide for a special investigation into a company's affairs,
should be construed to take away the common law right to legal profes-
sional privilege. The importance of that common law right has been

‘emphasized in a number of decisions of the High Court of Australia,”

Similar questions had arisen in New Zealand® and in Canada.” Analogous

®  Yuill & Ors v Corporate Affairs Comvmission of New South Wales (1990) 20 NSWLR
386, a1 403-404 (NSWCA),

T See cg O'Reilly v The Commissioners of the State Bank of Victoria (1983) 153 CLR
\; Daker v Campbell (1983) 153 CLR 52, .

* Ry Uljee [1982) 1 NZLR 561. A

®  Descoteaux v Mierzwinski and Atiorney General of Quebec (1982) 141 DLR (3d)
590: Re Director of Investipation and Research and Shall Canada Limited (1975} 55
DLR (3d) 713 (FCA). Sec Yuill, supra, n 36, at 397[1.
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quesnons had arisen in respecz of the common law pm':lege against sclf—
incrimination.® More recently, like questions have arisen conceming the
powers of a local Independent Commission Against Corruption where its
statutory charter appeared to infringe fundamental common law rights.*
I mention these cases because they suggest that the judge of the com-
mon law today often does not need an entrenched and justiciable Bill of
Rights to safeguard at least some basic rights. Those ‘basic rights” will be
found clearly enough in the principles of the common law. Those princi-
ples will be upheld at least by itechniques of statutory construction and
common law exposition to the extent that the new law on any subject is
unclear. Of course, sometimes an oppressive law, or one which derogates
from ‘*basic rights’ will be only too clear. It is then ordinarily the duty of
the judge to give effect to that law.*? If the judge cannot in conscience do
- that, he or she must resign. A judge has no legitimacy to deny effect to the
law, if it is plain. Some of the reasoning which supports the ‘compact’ to
which I have referred between Parliament and the judiciary, rests upon
assumptions about the democratic nature of Parliament and presumptions
that the people’s representatives in Parliament would not deprive the
people of basic rights without a clear indication that this was Parliament’s
intent.®* In Hong Kong, there is not at the present, nor will there be in the
foreseeable future, a legislature which is wholly democratic. To this extent
the ‘democratic assumption’ which lies behind the authority of the com-
mon law technique of legal exposition will be missing. But another basic
. prcmlse may exist which authorizes the commuance of the judicial tech-
nique to which I havc referred.

V. APPLYING INTERNATIONAL HUMAN RIGHTS
_ NORMS

An addidonal technique is one which has been given close attention in
recent years. [ refer to the function of the judge in the common law system
in giving effect to intemational human rights law in the course of perform-
ing everyday judicial duties, by the use of wholly orthodox techniques of
common law exposition and development.

Both China and the United Kingdom have followed the ‘incorporation’
principle for intemational law. Unlike some other legal jurisdictions,
where international law is taken to be part of domestic law, China, like the
United Kingdom, insists upon the dichotomy. Unless international law is

See Dades v Hamilion (1987) 11 NSWLR 138; Hamilion v Qades (1989) 166 CLR
486,

See Balog v Independent Commission Against Corruption (1990) 64 ALJR 400
{HCA).

(Cardozo said if clear). See PW Hogg, *The Charter of Rights and American Theorics
of laterpretation’ (1987) 25 Osgoode Hall LS 87, at 93.

Yuill, supra, n 36, at 403,
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specifically incorporated by a valid local law, it is not part of domestic
law.* In the United Kingdom, this principle has recently been reasserted
by the highest court. In Reg v Secretary of State for the Home Department,

", ex parte Brind,” the House of Lords held that the European Convention
for the Protection of Human Rights and Fundamental Freedoms is not part

- of English domestic law. Althotigh the presumption that parliament in-

. tended to legislate in conformity with the Convention might be resorted to

in order to resolve ambiguity or uncertainty in a statutory provision, if
such provision were clear, the starute must be given effect to. This is so
notwithstanding that the law does not then comply with the Convention.
There is much in the speeches in Brind which repays careful reading. But
there is nothing in them which conflicts with an important new idea now
being promoted within the Commonwealth of Nations. This is an idea
designed to give new relevance to developing intemational human rights
law. It is an idea with high relevance to Hong Kong. '

The new idea is expressed in 'The Bangalore Principles’ which were
contained in a concluding statement by Justice PN Bhagwati, the former
Chief Justice of India, at the close of a Judicial Colloquium on Interna-
tional Human Rights Laws held at Bangalore, India in February 1988.4
The judges, collected from Commonwealth countries, and from the United
States, drew attention to the development of human rights jurisprudence
around the international statements of human rights contained in human
rights instrumenis. They pointed out that some of these rights had passed

- -into international ¢ustomary law, In many Commonwealth countries, with
established Bills of Rights, the commonality of the principles enshrined in
international and pauonal laws meant that judges could, in their own
domestic decision-making, call upon judicial decisions and leamed com-
mentaries in other jurisdictions for the purpose of performing their daily
tasks. The essence of the Bangalore Principles can be found in the follow-
ing statements:

7. Mis within the proper nature of the judicial process and well-established
judicial functions for national courts o have regard to intermationat obli-
gations which a country underiakes — whether or not they have been
incorporated inlg basic law — for the purpose of removing ambiguily or
unceriainty from national canstitutions, legislation or common law.

_ However, where national law is clear and inconsisteat witli the interna-
tional obligations of the State concerned, 'in common law countries the
national court is obliged 10 give effect to national law. In such cases a
court should draw such inconsistency to the attention of the appropriate
authorities since the supremacy of national law in no way mitigates a
breach of an international legal obligation which is undenaken by a
country. .

“

- Hsu and Baker, supra, n 21, at p 310.
) [1991] 2 WLR 588 (HL).
Reporied (1988) 62 ALY 531-532.
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The judges at Bangalore called attention to the need to promote the
availability of international human rights jurisprudence. This is something
which the Commonwealth Secretariat and other bodies have set about
doing.

mgAueralia. we have followed the ‘incorporation’ doctrine*” observed
in China and the United Kingdom, and thus also observed as part of the
law of Hong Kong. Nevertheless, in an increasing number of decisions,
both of Federal® and State*® courts, reference has been made to intema-
tional human rights norms as a source of law, It has been done generally
for the purpose of resolving ambiguities in legislation, That resolution of
the ambiguity will be preferred which avoids a conflict between domestic
and intemational law.® However, it is not only in the construction of
legisiation that international human rights norms can be utilized. Common
law principles are themselves often unclear. In clarifying them, an increas-
ing number of judges are willing to refer (among other sources) to inter-
national human rights law. This is particularly so where the intemational
rule is contained in a treaty which has been adopted by the country,
aithough not yet ‘incorporated’ in the sense of being followed by the
enactment of domestic law. It is also true where the country has not yet
ratified the intenational convention stating the norm, still less incorpo-
rated it in domestic legislation. In such a case, the intemnational statement
of a human rights obligation may, by virtual universality of respect and the
passage of time have become part of intemnational customary law, in much

-the same way as the common law develops in municipal jurisdictions. In
such a case, an appeal may properly be made to the norms of intemnational
customary law. They are not part of domestic law. They may not be
observed if they are in conflict with clear domestic law. But they can be
used to help fill the gaps which repeatedly appear in a common law legal
system. :

This is an important new development which has a particular relevance
to Hong Kong. That relevance derives from the terms of Article 9 of the
Basic Law. Although the government of the PRC has always asserted an
exclusive right to provide for the future of Hong Kong and its peoples, the
Basic Law is unarguably an international treaty between nation states
asserting de jure and de facto powers over Hong Kong. It will be impor-

~ tant, whatever the fate is of the Bill of Rights Ordinance and the incorpo-

" Chow Hung Khing & Anor v The King (1948) 77 CLR 449, L 477; Koowarta v Bjelke.
Peterson & Ors (1983) 153 CLR 168, a1 224f,

" Sce New South Wales v the Commonwealth (1975) 135 CLR 337, at 445; see
discussion in M D Kirby, 'The Bangalore Principles of Human Rights Law* (1989) §
Af LJ 484, a1 490 ff,

' See cg Daemar v Industrial Commission of New South Wales & Ors (1988) 12
NSWLR 45 (NSWCA); § & M Motor Repairs Pty Limited & Ors v Calex Oil
{Australia) Pty Limited & Anor (1988) 12 NSWLR 358, 360f (NSWCAY, Jago v
District Court of New South Wales & Ors (1988) 12 NSWLR 558, 568, 580; Gradidge

" ZOGFBFC Brothers Pry Limited (1988) 93 FLR 414, 422 (NSWCA).

¢ Cil. .
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ration of the norms of the international covenants into the law of Hong
Kong, that the judges of Hong Kong, before and after 1997, should
become familiar with the new move for the utilization of intemational
human rights law in domestic decision-making.

The Bangalore Principles have now been followed by the Harare Dec-
jaration on Human Rights.®! This Declaration reasserts the validity of the
Bangalore approach, It does so with the authority of virtually every Chief
Justice of Commonwealth Africa, Later still, the Bangalore Principles
have been reaffirmed by the Banjul Affirmation.® At a high level meeting
of Commonwealth judges in Banjul, the Gambia, the participants accepted
in their entirety the Bangalore Principles and the Harare Declaration. They
acknowledged that fundamental human rights and freedoms are inherent
in human kind. They stressed the importance of complete judicial inde-
pendence and the need to assure real and effective access to the cours for
the determination of criminal charges and civil rights and obligations by
due process of law. The Bangalore Principles have been considered by
meetings elsewhere in the Commonwealth of Nations, notably in the
Caribbean. A further meeting in the series is planned for August 1991 in
Colombo, Sri Lanka - a land where respect for basic hurnan rights, the rule
of the law and the independence of the judiciary have been sorely tested.

There will be some lawyers who will look with reservation-upon the
developments which I have just sketched. Those brought up in the rigidities

.of the ‘incorporation’ theory of international law may even reject the
Bangalore idea. But we are at a special moment in human history. Itis akin
to the moment of Runnymeade in the history of England. The barons are
represented by the nation states. Intemational law is in its infancy. Ohen
it is impotent. But there is a sense of urgency about the need to secure
respect and to implement international human rights law. The urgency
derives from the vulnerability of our planet and the new human integration
achieved largely by miracles of technology. It is important forlawyers o
keep pace with the changing world. Humnan rights are, of their very nature,
universal, They inhere in human beings as such. Each judge has many
opportunities to contribute to the implementation of universal human
rights law. But a judge of the common law - using the established tech-
niques and methodology of the common law - has special, enhanced
oppartunities to do so.

!

VI. IMPLEMENTING A GUARANTEED CHARTER
OF RIGHTS : :

So far, I have dealt with the role of the judge who has no special weapons
for defending basic rights other than those in the traditional armoury of the

3 RcRor1cd in Commonwealth Secretariat, Legal Division, Developing Human Rights’
. Jurisprudence, vol 2, London, 1989, 9.
Reported {1990) 5.3 Interights Bulletin 39.
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common law — enhanced lately by new instruments as suggested by the
Bangalore Declaration. In Hong Kong, however, there is hope that the
departing colonial régime will leave the people with an effective Bill of
Rights, based upon the international Covenants referred to in Article 39 of
the Basic Law. It is hoped that in some way, at least for 50 years, this basic
Charter of Rights will remain inviolable; be justiciabie in the courts; and

" be interpreted, declared and enforced by a judiciary independent of the

»

‘politcal’ branches of govemment.

[ set aside for a moment issues of Realpolitik to which 1 will eventually
retumn. If such a Bill of Rights could be incorporated and entrenched in the
Jaw of Hong Kong, the judiciary performing its tasks in relation to it would
not do so unaided. It would have available to it three centuries of judicial
exposition of the United Kingdom Bill of Rights of 1688; two centuries of
the judicial exposition of the Bill of Rights which form the first ten
amendments to the United States Constitution (1790) and the more recent
and possibly more relevant experience of Canada and other Common-
wealth jurisdictions which belatedly embraced the Bill of Rights idea.

There will be others with more relevant experience to examine the rdle
of the judge in expounding and applying the Canadian Charter. Interpret-
ing basic rights, at least stated in a document like the Charter, has required
common law judges io modify the narrow techniques which have, some-
times beneficially, marked ihe interpretation of ordinary legislation. A
Charter requires judges to embrace a degmree of judicial activism which
even the boldest spirits of the common law would find unacceptable,
without the authority provided by the Charter. Judges must be ready to
invalidate legislation and executive acts in order to protect a vision of the
rights and freedoms which then stand guaranteed. Because such guaran-
tees become part of the overriding law, they must be respected not only by

- judges of the highest courts, but by magistrates, police, govemment offi-

cials and other citizens. The greater leeways for choice posed for judges
must be more openly recognized. No longer can large policy decisions be
hidden behind voluminous reference to cural authority. The judge comes
face 1o face with fundamental choices, starkly posed by the tension be-
tween the suggested meaning of the general words of the Charter and the
activities of officials and others which are impugned.

The importance of approaching a statement of basic rights in a way
different from ordinary legislation was recognized in the early decisions of
the Supreme Court of Canada on the Canadian Charler;

The judiciary is the guardian of the Constitution and must, in interpreting its
pravisions, bear these considerations in mind. Professor Paul Freund expressed
this idea aptly when he admonished the American courts ‘not to read the
provigions of the Constitudon like a last will and testament lest it become
one'.

'—_‘~'—————-—-—
% Hunter v Southam Inc (1984) 2 SCR 145; 11 DLR (dth) 641, 649 (Dickson CH.
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{t is this approach which has in Canada led to a broad purposive and
generous interpretation of the basic rights and the avoidance of a narrow
and technical interpretations. In approaching the Charter in this way, the
Canadian courts were able to call upon the emphatic instruction of earlier
common law decisions. Thus, in 1929, Viscount Sankey in the Privy
Council, referred to the British North America Act as:

A living tree capable of growth and expansion within its natural limits . . .
[which should be given] a large and liberal [interpretation] not 2 narrow and
technical one.™

Similarly, Lord Wilbc}'fdfce in the Privy Council, tatking of the Burmudan
Constirution which incorporated a Bill of Rights said that it should be

given:
A penerous interpretation, avoiding what has been called the ‘austerity of

1abulated legalism’, suitable to give to individuals the full measure of funda-
mental rights and freedoms referred to.*

In interpreting and then enforcing express basic rights in this way, fuure
judges of Hong Kong would undoubtedly have much developed jurispru-
dence in other countries to draw upon. But if the law were to be a living
and relevant instrument for Hong Kong society, it would be essential that
the judges should have a vision of what that society is and how rules,
expressed in language of generality, may operate for the benefit of such a
society and its peaple. ’

In the United States of America, the judges have a notion of the hature
of United States society in which the unlimited statements of that coun-
try’s Bill of Rights must operate. Such rights are expressed in absolute
terms. Necéssarily, they cannot operate in that way. They must be bal-
anced against the collective needs of society. United States courts have
therefore, as a matter of definition of such rights, had 1o use judicial
construction as the chief instrument for limiting and controlling the appar-
ently absolute terms in which the rights are expressed in the Bill of Righis
of that country,

Canadian judges, on the other hand, have section 1 of the Charter to
provide the touchstone against which the widely expressed rights and
freedoms must be limited: '

The Canadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law
2s can be demonstrably justified in a free and democratic society.

% InRes 24 Britisk North America Act (1930) 1 DLR 98 (PC). '

% Minister for Home Affairs v Fisher [1980] AC 319 (PC) at 328. Sec also discussion
S R Peck, *An Analytical Framework for the Application of the Canadian Charter of
Rights and Freedoms® (1987) 25 Osgoode Hall LJ 1, at 6.

% Cf McDcuald J in Re Soenen and Thomas (1983} 3 DLR (4th) 658; [1984] 1 WWR
71 (Alta QB) at 502.
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..by now, a common formula. Around it has developed a well
ed jurisprudence. The Canadian couns have developed a ‘form and
nality” test to determine whether suggested limits on the rights
yms guaranteed by the Charter may be upheld.
court has declared what the basic rights are and what they

g ‘countries of the Commonwealth, obedience on the part of
not always automatic. Thus, in Zimbabwe recently, tension
) -d between the High Court and the Executive Government. The
1ade dcclaranons under the Basic R:ghts prov151ons of the Consti-
ating to the treatment of three prisoners in conditions which
rs of the Court took the pains themselves to inspect.® At last report,
cutive Government had declined to follow the régime laid down by
Court, designed to secure conformity in their treatment with the
stinutional guarantee against crue) and unusual pumshmcm Proceed-

ontempt were rcportcdly planned.
ut. courts have no armies to enforce their orders. A few sheriffs and

are all they can call upon, in ordinary circumstances, to uphold
ecrees, Compliance with their decrees must therefore depend upon

'enﬁo_rn respected by the *political’ branches of government and by

ws which do not enjoy official support (and may even be opposed by
citizens) courts depend upon accepiance of the principle of the rule
t is this principle, amongst other things, that will be tested in the

EALPOLITIK: HONG KONG AFTER 1697

rix A .
possible to discuss the réle of the judge in the enforcement of basic

£ The former Chief Justice of Australia, Sir Harry Gibbs, told a

b

Standmg Committee on Constitutional and Legal Affairs in Aus-

1f.soc1ely is tolerant and rationa), it does not need a bill of rights. If it is not, no
bill of rights will preserve it.%

.-See eg R v Oakes (1986} 1 SCR 103; 26 PLR (4th) 200.
arr and E Barr, *Diagnostic Adjudication in Appellate Courts: The Supreme Court
ada and the Charter of Rights' (1989) 27 Osgoode Hall LV 1,
cporied in Sunday Times (SAf; 27March 1991, 15,
arry Gibbs cited in Gaze and Jones, supra, n 28, at p 60.
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yuld be some who would apply these words to Hong Kong with a
ote-of pessimism. If, after 1997, the government of the PRC did not
] basic rights’ as these have been understood in Hong Kong and

1g and numerous. Even a courageous judge, determined to cxpound
phold his or her vision of basic rights, would. find that vision blunted
' rmmcd and opinionated polmcal government. A moumam of

11. RELEVANCE OF CONFUCIAN APPROACHES

oricerns about these issues are not wholly political and philosophical.
y are that in part. A recent influential book in Australia- has
ggested that *China and the Four Dragons’ (meaning Japan, the Repub-
{'Korea, the Republic of China (Taiwan) and Singapore) do not really
ith Western and other countries-common assumptions about hu-
ights and the rule of law. The book, The Confucian Renaissance®
ids the thesis that modem China (and countries of a similar ethic)
are sull deeply imbued with a vision of society, and the réle of the
in it, expounded by the itinerant Chinese scholar, philosopher
teacher Confucius nearly 2500 years ago in the Spring and Autumn
: of China's history. Followed by the Hundred Phllosophers. Confu-
ian teaching was seen (in something of the same light as equity in English
egal hlstory) as a relief from the tenets of strict legalism.®* Confucius
rted a major weakness of the rule of law in the following key passage

the. Analects:

ittle and W Reed, The Confucian Renaissance (Sydney: Federation Press, 1989).
; aiso R L Caldwell, *Chinese Administration of Criminal Justice. Retumn to the
.Jural Modc?" [1987] Lawasia 57, at 81.
Little and Reed, ibid, n 61, at pd.
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Lead the people by laws and reguiate them by penalties and the people will try
‘keep out of jail but will have no sense of shame. Lead the people by virtue
fafid restrain them by the rules of decorum, and the people will have a sense of
“shame and moreover, will become good.®
s'book asserts that the ethic of ‘North-Asia’ lays emphasis not upon the
ividual but upon the community. Not upon individual rights, but upon
bligations. Not upon the rule of law but upon govemment by Man or
jirtue. The growmg economic ascendcnc:y of Confucian societies will
herefore require intemational recognition and understanding of the differ-
nt values which motivate such societies. Whilst they will go along with
and sometimes pay lip service to) Western notions of human rights and
e of law, and even adhere to the institutions and treaties which
afeguard them, they do so without conviction, because the basic rules
"hlch they embrace have for more than two millennia been quite different.
gamst this background, it comes as no surprise to read of denuncia-
ons in China of Western notions of human rights and the rule of law.
hese denunciations are not new or peculiarly communist in character.:
¢y must be seen in the context of longstanding Chinese teachings on
and philosophy. In that context, the future relevance of Westem
otions of basic human rights and of respect for the rule of law in Hong
ong after 1997 must be questioned. These are notions which are not only
0t observed throughout the PRC, they are notions which are in sharp
on ict with traditional Chinese approaches to law, the individual and
C ty which antedate the Communist Revolution by more than 2400

3uit, it is said, for 50 years Hong Kong will be guaranteed the continu-

¢ of the legal system which is important to its commercial success as
"as to its citizens’ lifestyle. That success was seen as vital both for the
ercial value of Hong Kong (with its high leve! of foreign investment

ings) and as a model for other ‘lost territories’ — especially Taiwan, %
wing the Tiananmen Square incident in June 1989, the suppression of
democracy movement, the trials and executions which followed, there
now less optimism abolit respect for the basic rights, judicial independ-
and the rule of law based upon this ground. In the big picture of

China, Hong Kong is a relatively a small concern.®

SUBORDINATION TO THE LAW OF CHINA

Lawyers point to the fact that the Basic Law of Hong Kong is made, just
e Joint Declaration pmmxsed. in accordance with the Constitution of

: "Cltcd ibid, at p 5.
J:L Tsim and B H K Luk (cds), The Other Hong Kong Report 1990 (Chinese
'{-Umvcrsﬁy Press, 1990).
. Ibid, pxavii and Chapter 3, The Implementation of the Sino- Brmsh Joint Dccta.ral!on.
lbld alp 48,




Subordination to the Law of China 245

the Peoples’ Republic of China’. What is done under that Constitution

inay readily be undone. All that stands in the way is not law but a promise.
The breach of a treaty with the United Kingdom would be involved. But,
should that happen, it is scarcely likely that a Kuwait-style operation
“would be mounted to enforce that aspect of mtemauonal law against the
" PRC,
; Article 5 of the Constitution of the PRC 1982 provides that:

No law or admm:suauve rules and regulanons shall contravene the

. Constitution,

i Nothmg in the Constitution indicates that Amcle 5 can be exempted or

uspended. Thus, neither the Basic Law nor laws of Hong Kong can
" ulumatcly contravene the Chinese Constitution,
- ‘There is nothing unorthodox in this. An autonotnous region of Aus-
.tralia, if it could be created by the Australian Parliament under the Ausiral-
-+ jan Constitution, would be ultimately subject to a'repeal of the instrument
-creating it. Nothing the Australian Parliament could do under the Consti-
tuytion could prevent such repeal. It could promise not to do so for 50 years.
But if it broke that promise, there would no legal barmier to its doing so.
The promise is a political commitment to the people of Hong Kong, Itrests
i- on the politics, personnel and institutions of the PRC. It does not rest on
+ law, at least on any law which can be enforced under the Constitution of
...the PRC. This reality must be clearly faced.
.. Condemnations in China of the notons of the rule of law derive in pant
- from the different approach to the interpretation of legislation adopted by
- the Constitution of that country. It was partly for reasons of history and
-~ partly by accident that the nodon of judicial review developed in the
i common law tradition. The history is found in the early decisions of the
. Judicial Commitiee of the Privy Council by which, even before the Ameri-

-+ can Revolution, laws of the colonies were sometimes struck down by

. judges as invalid when they were found to be incompatible with laws

--. made in Westminster. It was this judicial empowement which encouraged

. the early judges of the Supreme Court of the United States to assert a
- similar function of judicial interpretation and review in the famous deci-
sion in Marbury v Madison.¥

Other countries, including Australia and countries of the Common-
-, wealth of Nations with and without Bills of Rights have followed the
American model. But China did not.

It is the Standing Committee of the NPC, not the judiciary in China,
. which has the constitutional authority to interpret the Constitution and
. statutes of the PRC.® This therefore includes the interpretation of the

¥ Anticle 62 (11), Constitution of the Peoples’ Republic of China, 1982. See Hsu and
Baker, supra, n 21, at 313.

7 5US (1 Cranch) 137 (1803}, See Panlent, supra, n 27, at 1415,

*  The Standing Committee is also an administrative and legislative body. Sec Constitu-
tion of the Peoples’ Repab!:c of China, Ast 67. Sce also Hsu and Baker, supra, n 21,
at 313,
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-ason that scholars are already pointing out that established rules
intemnational law require that the socialist legal system of China

ous sugﬁesuons have been made for resolvmg potent:al future
S of [hlS kmd - Howcver. any Judgc gwmg meaning 1o a Hong

fiat judicial orders made by the judgé would be subject to the
pervision of lhe NPC. Such knowledgc might, for some

‘used to.Brtish ways, the possibility of conflict might be
owever, the insistence of the PRC that, as a symbol of

might be sought by a citizen in the courts against the conduct
Jrders of the courts directed to the PLA could present that

“accustomed. Then, the court may indeed appear an alien

Iy might be represented to be such to the NPC or to other organs
Beijing. [t takes a mighty leap of faith to believe that the flash_

int can be avoided for 50 years. Itis perhaps in recognition of this
teénsion that the PRC has announced that, in the case of Taiwan,
uld not be stationed there after its return ‘1o the Motherland’,”

ASIC GOAL - A SHARED POLITY?

irther probiem is presented by the status of the basic rights and by their
ent. Thie Bill of Rights Ordinance is, after all, simply an enactment of
cal legisiature, With perfect legality, under the Constitution of the

LTsuﬁ' and B H K Luk The Other Hang Kong Report 1990, supra, n 64 al p xxvi,
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tit could be repealed, modified or qualified.™ No Colonial Laws
'n - Act 1865 (Imp) will avail to entrench its provisions in the. law of
Kong. The ‘entrenchment’ of those provisions depends solely on the

ill; of the PRC. That will is presenily exhibited principally in

apter I1f of the Basic Law. The most important provision of that Part is
-39.-But it must be noted™ that Article 39 does not include Part 1 of
itermiational Covenants in which appears Article 1 appears promising

p "ft_{a_ve the right of self-determination,™

‘peoples’ for this purpose of intemational law is the subject of
sion. by the International Commission of Jurists. * In the context of

‘society today, much research has been done on the definition of
r'this purpose.” The claims of stateless peoples, such as the

1mportance of this debate for present purposes is that all Bills of
must- operate in a constitutional framework which contemplates.
several rights will contribute, in a coherent way, 10 a generally
jted form of socxcty Whether by express pI‘DVISloﬂ (asi in the Cana-

ihan Jayawickrama, "The Content of the Bill of Rights® and Peler Wesley-Smith
Emrcnchmcnl of the Bill of Rights', in R Wacks (ed), Hong Kong's Biil of Rights:
Problems & Prospecis, (Faculty of Law, University of Hong Kong, 1490), p §6.
P ley-Smith, 'Letter from Hong Kong' [1990] Public L Rev 14, at 117.
ce. Hst and Baker, supra, n 21, at 326 ff. The International Commission of Jurms
@va) has established a mission lo report on various maticrs, The mission’s VlSll
o0'ioo) placc in June 1991,
ec-eg 1. Crawford {cd), The Rights of Peoples, (Oxlord: Clarendon Press, 1988).
UNESCO, fnlernational Meeting on Experts on Further Study of the Concept of the
ights afPeoplcs Paris, 27-30 November 1989, mimeo, SHS-89/Conf 602/7.
l:'_Mmcrs ip Tsim supra, n 64, at p 3.
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ultimately beholden to the democratically elected Parliament at Westmin-
ster, its Govemnor appointed by the elected Government of the United

Kingdom and its courts subject to the judges in the Privy Council, most of

them Englishmen. When these vital underpinnings are removed, it is not
self-evident (either in law or in practical politics) that the notions of
fundamental rights which have accompanied the people of Hong Kong
will long survive their passing. It was once said that self-interest, and the

. example given to the greater prize of Taiwan, would indeed sustain the

post-colonial aberration for the 50 years promised to Hong Kong. How-
ever, the events in China in June 1989 have cast a shadow over this hope.™
Judges do not ride the tiger of politics. But they cannot be wholly indiffer-

ent to the environment and the society in which they work. That is why the .

provision of a reference point, related to the nature of that society excepted
as the goal, is an essential ingredient in an effective workable law of basic
rights. :

gFc}r all the many good things which the United Kingdom has done in
Hong Kong, it will stand as an eternal reproach to Britain that it did not
provide a democratic form of government before its departure. According
to recent polls taken of the people of Hong Kong, at least 68% of those
with definite opinions were in favour of the immediate introduction of
direct elections.™ The want of direct elections {and the inhibition which
now exists under the Basic Law in conducting them) provides a basic
obstacle to the achievement of a judicially enforced Bill of Righis having
real legitimacy for Hong Kong. For the judges, like the citizens, will
constantly face the quandary presented by the attempt to reconcile the
irreconcilable. The basic rights contained in the international Covenants -
(wholly at peace in a representative democracy) sit uncomforiably in a
society which, despite certain other virtues, is autocratic and not demo-
cratic.¥ The events of June 1989 in China have presented these simple”
truths in sharp relief, '

There remains one other practical consideration which should be men-
tioned, Institutions may look fine on paper. But they need sensitive,
knowledgeable and talented people to work them. A recent survey of
Chinese members of the legal profession in Hong Kong indicated that only
37% of the sample stated positively that they would stay in the colony
after 30 June 1997." A survey taken after 4 June 1989 revealed that this
figure had actually dropped to 33%. As has been stated, this is ‘not a very
promising figure in view of the present shortage of lawyers in Hong
Kong'. With the inevitable departure of expatriate members of the legal
profession and judiciary, there will be a vacuum, It is doubtful, in the
words of the Chief Justice of Hong Kong, whether ‘suitable ethnic Chi-

™ Tsim ibid, n 64, P Xxvii.

™ Miners, in Tsim, ibid, n 64, p 3.

:: Tsim ibid, p xxvii. See also Hsu and Baker. supra, n 21, at 324,
Hsu and Baker, ibid, n 21, p 150.
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andidates can be found to fill these [judicial] positions by 1997".12
us;expedients have been suggested. Doubtless the vacuum will be
omehow. But whether it will be filled by the judges of courage,
ity and skill required remains to be seen. The challenge will be

seventy-seven percent supported the adversary system with a réle
rivate legal profession. Seventy-three percent favoured the jury
rising perhaps was the fact that only 53% favoured the pre-
_innocence. Only 32% believed in the fact of judicial inde-
lere may be considerations relevant to local conditions in the
ary which explain this last statistic.* These are impornant
{ values amongst the people of Hong Kong. If they are accu-
resentative they provide the best foundation for the post-1997
n in Hong Kong of basic rights of the kind found in the Basic
“in‘the intemational covenants.
of Privy Council appeals will-sever the link of the Hong Kong
ystem to the centrepoint of one of the world's great legal traditions.
ountries of the common law have survived this severance.
Iways a risk of a retreat 1o parochialism, But if we work at it in
mumty of the common law, we can draw upon each other’s
e. In this sense, severance of the link to London may actually
ccess to the treasurehouse of jurisprudence in other common law
We in the Pacific area should become more aware of each other’s
enice, for this is the area of the greatest economic potential in the
t century. Hong Kong judges and lawyers may forge closer
‘colleagues in the region. Those colleagucs should work to
‘at this can be done. Whether it exists in an appellate court or
pamc:pauon in the exchange of law reports and joumnals remains
iture, But in the common law world, and working on a Bill of
idge is never alone. The judge always has the great inteilectual
of those who have gone before and who labour away on similar
18 in other lands. It is the very system of precedent and the devel-

ed in E Lau, *Disorder in the Courts: The Judiciary Faces Major Task in 1997
(1989) Far Eastern Economic Review 21 (20 April 1989).

d Baker, supra, n 21, at 308.
oc ctl Sce also *Hong Kong's Liberties®, The Economist, 15 June 1991, 18[.
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of principles by analogous reasoning which is the strength of our

.tradition. That tradidon gives courage and conviction to the judge,

rking:in‘ lonely chambers, endeavouring with integrity to solve the
m-in hand according to law.

that many spectres can be seen in the future of basic rights in

ng Kong after 1997, Some arise from the deficiencies of the political

equeathed by the colonial power. Others derive from the per-

‘threats of absorption in a highly centralized autocracy. Candour

s that the events of Tiananmen Square should be mentioned again,

aye led many to be cynical about the prospects of the rule of law,

ights and the independence of the judiciary in Hong Kong after

it is not impossible that China will recognize the great utility to it,”
e world, of a prosperous and confident Hong Kong. Prosperity
idence will more likely survive if the promise of the Basic Law is
ed.'I do not think that many observers, least of all in Hong Kong,
saw the fifty years interregnum as a total postponement of the change
stéms. The 50.years was clearly contemplated as a time-cushion.
at period it may be hoped that the autocratic features of China
change, just as change has lately been achieved with remarkable
in' central and eastern Europe and elsewhere. Similarly, it may be
that Hong Kong’s legal system will change. It will adapt to its
environment. In this way, it might be expected that two systems of
v, at first so different, might come more closely to resemble each other.
ould not be too pessimistic about the future of the common law
Hong Kong. As I have demonstrated, it is a flower which, once planted,
difficult to eradicate. It wakes on the features and anributes of the
ties it serves. It may even provide lessons and an example for China
h will prove beneficial to that great land. And in the end, Hong Kong,
h'a cosmopolitan and Eurasian community, is overwhelmingly Chi-
¢ natural return of that community to harmony with its geographi-
uliural and linguistic environment is probably inevitable and may in
g term prove beneficial both for Hong Kong and for China.
The problem in hand is essentially the time of transition. It will doubi-
be painful. It will require temperate restraint on the part of the people
fficials of Hong Kong and the people and officials of China. And that
y the role of the judge in Hong Kong will become one of the greatest
1ce. It will be even more important than it is under the present
‘with its other checks and balances and its accountability to a
cratic legislature at Westminster.
independent judge of courage, sustained by the mlghty intellectual
sury of the common law is an essential component in the peaceful and
transition of Hong Kong from its present status o, its new role.




Rays of Hope: The Need for Judges of Wisdom and Courage 251

he-sake of universal human rights and for the rights of the people
, it is my hope that judges in this great tradition will be
words of Socrates, ‘to hear courteously, to answer wisely, to
ider soberly and to decide impartially’. If the spirit of basic nghrs is
people of Hong Kong and if judges emerge who can interpret
and enforce it with the support of the people, those rights may
after 1997,
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