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Historical and Intemnational

= Setting

judges and magistrates are servants
" of the law and of their consclences.
- They have no authority to pursue thefr
E own idiosyncratic views about what
 the law should be. Nevertheless, in in-
F jerpreting the law and in discretionary
- and like decisions (such as sentencing)
i-they are inescapably influenced by
: their attitudes and opinions. As edu-
- cated and civilized leaders of their
F communities, as citizens and as moral
- beings, they have duties to reflect upon
ihe responsibilities entrusted to them
: inthe administration of justice.

One of the busiest activities for law-
¢t making and judging in many countries
of the Commonwealth of Nations
today concerns drugs. There is no
-doubt that the existence of ‘drugs’ in
1 wodety represents a major concern of
.o fellow citizens. Their concern is
teflected in political policies, legisla-
£ ton and judicial activity. Such actions
£ ke place in a world which is daily
bombarded by screaming media head-
ines about the latest drug “bust”;
Tpeated  declarations by political
lders of the need for a “war on
drigs”; and an outpouring of legisla-
Hon both at an international, national
4 @d regional level in pursuance of the

Plicy of prohibition. It is that policy
Wwards drug use which activates the
Wmaker's in most countries of the
Commonwealth of Nations, including
Utralia, as well as in international
lvities of the United Nations Or-
Bhlsation and the Commonwealth

tariat.

Typical of the intemational state-
ments was that by the United nations
Secretary General Sr Javier Perez de
Cuellar in February 199(:

“Prug abuse is a time-bomb ticking
away in the heart of our civilisagon.
We must find ways of dealing with it
before it destroys us.”

It is this perception of the problem
created by ‘drugs” which has led to ex-
ceptional cooperation at the interna-
tional level. This cooperation has
resulted in the preparation of interna-
tional conventions mandating wide-
ranging activities to combat the supply
of drugs, and the enactment of nation-
al and regional laws in furtherance of
the strategy of prohibition.

“The supply prohibition
strategy, so costly in
resources and human
terms should be
re-evaluated..”

There is now a significant network of
international insouments open for sig-
nature, most of them developed under
the aegis of the United Nations Or-
ganisation, stimulated principally by
the drug control strategies of the
United States of America. Thus the
Single Convention on Narcotic Drugs,
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as amended by the 1972 Protocol,
provides:

“For international controls over the
production and availability of opium
and its derivatives, synthetic drugs
having similar effects, cocaine and can-
nabis.”

This Single Convention was supple-
mented in 1971 by the United Nations
Convention en Psychotropic Substan-
ces. Itextended the concept of interna-
tional control to a wide range of
synthetic drugs. Because a number of
govermments, including that of the
United Kingdom, had reservations
about aspects of these conventions, an
International "Conference of Drug
Abuse and Tllicit Trafficking was called
together in 1987. Out of it came the
United Nations Convention Against TI-
licit Traffic in Narcotc Drugs and
Psychotropic Substances. This Con-
vention was opened for signature in
December 1988,

On  the international level, in
response to the repeated statements
about the size and urgency of the drug
problem, there have been many
developments, political and legal,
which, it must be said at once, are ab-
normal. They include moves for the
relaxation of the preconditions for ex-
tradition in drug cases upon the basis
of the establishment of a case falling
short of a prima facie case against the
accused and inter-governmental arran-
gements for the search and seizure of
crews and vessels upon the high seas,
contrary to the normal precepts of in-
ternational law.
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In the face of the perceived problem

of ilfegal drugs our natlons have
. adopted extraordinary strategies. Qur
; legislatures have enacted statutes with
n ever-increasing armoury of official
- powers. They have imposed ever-in-
creasing  penalties. Judges and
. magistrates have been called upon to
" mete out ever-increasing punishments.
In countries such as Australia, prisons
must accommodate a burgeoning
" population of prisoners, many of them
. incarcerated because of their involve-
ment, directly or indirectly with illegal
" drugs. In Australia it has been es-

. population of about 12,000 is incar-
cerated either for a drug related of
fence or for other serious or repeated
offences comunitted to feed a drug
- habit.

‘This panoply of laws is com-
, paratively recent. Over the
“past seventy years Australian

dug law and policy has
- developed more as a response
’ to the dimension and character
"of the real problems of drug
"‘abuse in this country. Drug
~ policy, as it related to opium,
then heroin and later cannabis
nd other drugs used non-
_medically (ie socially or recrea-
- tionally primarily by young
eople) developed as a result
- of international and national
ores. A single strategy, that
" of prohibition, has come to dominate
;,Aust'alian drug law and policy as that
.0of most other countries. Alternative
" regulatory  policy had never been
seriously considered, wun#l certain
“Tecent developments have begun to
+ place alternatives on the agenda.

- Many politicians who make laws in
elation to ‘drugs’, and most citizens
who, urged on by the popular media,
il for ever-increasing draconian
- Penalties and powers, never see the
_People involved in illegal drugs. But
“ldges and magistrates do.  Such
;Péople come like a sad parade into
their courtrooms. Some of them are

timated that almost 70% of the prison
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sick, addicted people, more fiiting for
the attention of public health
authorities than a court of law. Oc-
casionally, but rarely, the finanders are
caught In the dock, they look like
nothing so much as a corporate “white
collar’ criminal. To them, servicing the
huge demand for illegal drugs is just
another business. Usually, however,
the drug criminal is a young person,
far from an addict, who, responding to
peer pressure has tumed to illegal
drugs for ‘kicks’. Typically, though
they may say otherwise to respond to
the perceived culture of the court, they
feel no moral opprobrium, only regret
that they were caught in the use of
their drug.

This, then, is the setting of interna-
tional, national and regional laws on il-
legal drugs. Every counbry hasits own
tale of legal regulation. Every judicial
officer can give his or her impressions
about the utility and success of the
legal strategies for prohibiting illegal
drugs. Before returning to the policy
questions which those strategies
present, it is useful to sketch some of
the Ausiralian laws enacted to deal
with the“drug problem'.

- Australian Drug Laws
Federa? Laws: In connection with il-
legal drugs, the substantive federal
legislation of the greatest importance is
found in 5.233B of the Cusfoms Act 1901




(Cth) and in the Crimes (Traffic in Nar-
A ofic Drugs and Psychotropic Substances)

—_—
1 “Many politicians who
~ make lawsin relation to
. || 'drugs’, and most citizens
. who, urged on by the
A popular media, call for
1 | ever-increasing draconian
penalties and powers,
never see the people
involved in illegal
drugs...”

The provisions of 5.233B specifically
relate to narcotic goods. The section
1 was inserted into the Customs Act in
- |- 1967 It was a measure cognate with

"y the Narcotic Drugs Act 1967 enacted to
implement various obligations as-
| sumed by Australia upon its ratifica-
‘Eion of the Single Convention on
{F Narcotic Drugs. The purpose of the
{ Crimes (Traffic in Narcotic Drugs and
| Psychotropic Substances} Act 1990 is to
fulfl the obligations of the Australian
{ Government, to the extent that federal
{ power allows, under the United Na-
;1 tions Convention Against Iificit Traffic
 in Narcotic Drugs and Psychotropic
- Stbstances. The main development in
+the Act, when compared with that of
197, is the extension of Australia’s
‘ira-territorial jurisdiction in accord-
-ance with Article 4 of the Convention.
V‘leficulties had previoudly arisen
} Where narcotic goods were in the
‘pPcess of being C‘imported’ into
. Australia but where, though the im-
‘[Portation was in progress, the goods
-} mained outside the territorial limits
of Australia,

] Various offences are created by the
'] "0 federal Act. They include posses-

sion of equipment in certain cir-
cumstances and ‘dealing’ in drugs as
widely defined. However, ' the
centrepiece of the federal law in
Australia relating to illegal drugs
remains $.233B of the Customs Act. The
constitutional basis of that Act, one of
the first passed by the Ausiralian
Federal Parliament, is the power of
that Parliament to make laws with
respect to customs and excise. Section
233B makes special provision with
respect to narcotic goods. It covers
bringing such goods inte Australia,
possessing them without reasonable
excuse after import {proof of which lies
on the accused); conspiring to import;
aiding or procuring importation; and
failing to disclose importation. The
penalties for the various offences range
from a fine to life imprisonment. Life
imprisonment applies according tv a
scale determined by the quantity of the
drug involved. A schedule to the Act
defines, in relation to the specified sub-
stance, the quantity deemed
“rafficable” and “commercial”.

State Laws: In Australia, the State
laws relating to illegal drugs overlap
the federal drug laws. There is no
uniformity in the terminology or the
structure of State laws. Whilst the Cus-
toms Act refers to “narcotic goods”, the
Crimes (Traffic in Narcotic Drugs and
Psychotropic Substances) Act simply
refers to “drugs”. The legislation of
the States also uses a variety of words.
The applicable New South Wales Act,
the Drug Issues and Trafficking Act 1985
(NSW) is expressed in terms of a
“prohibited drug”. The Victorian
statute, the Drugs, Poisons and Conirol-
led Substances Act 1981 is framed in
terms of “drugs of dependence”. The
Queensland Act, the Drugs Misuse Act,
1986 is expressed In terms of a
“dangerous drug”. Although a Royal
Comumission into drugs conducted by
Sir Edward Williams urged a uniform
Australian law on drugs, a2 decade
later, despite drug summits and a Na-
tional Campaign Against Drug Abuse
and a Drug Offensive, we are still a
long way from a single national law.

Indeed, a Federal Review of Criminal
Law has suggested a much more
modest attempl to secure consistent
terminology and a supportive relation-
ship between Federal and State laws.

By reason of the fact that Sydney is
the major port of entry, by air and sea
into Australia and New South Wales
has the largest population in the
country, it is inevitable that this State
should be the one with the largest
‘drug problem’. The development of
the New South Wales Act is also typi-
cal. Originally, the laws governing il-
legal drugs were included in the
Poisons Act. Asnew drugs came on the
scene and were considered worthy of
regulation or prohibition, they were
simply added to the prohibited drugs
joining poisons and other restricted
substances.  Various subcategories
were developed to cover opium and
Indian Hemp; heroin and its deriva-
tives; drugs of addiction, eg cocaine
and amphetamines; and prohibited
plants. But because the Poisons Act
was orginally designed to regulate
and control the supply and distribu-
tion of pharmaceuticals and poisons
on public health grounds, it eventually
became clear that such a statute was an
ungainly vehicle for dealing with the
recreational drugs which attracted
major attention during and after the
Vietnam War. For this reason, the
Drug Misuse and Trafficking Act 1985
was enacted to remove the recreational
drugs from the Poisons Aci, and to
leave that Act dealing with matters
more properly pertaining to poisons.
The Drug Misuse and Trafficking Act
narrows the categories of penalised
drugs to just two, ie prohibited drugs
and prohibited plants. The latter are
defined essentially to cover cannabis
plants and the like.

As in the Federal Act, a schedule
provides for various quantities of the
specified drugs. The penalties escalate
according to whether the quantity is a
“discrete dosage unit”; a “commercial
quantity”; an “indictable quantity”; a
“large commercial quanlity”; or 'a



mrafficable quantity”. There is also a
division between offences susceptible
; o sumwnary conviction and those
- which must be tried on indictment.
All offences of possession of
prohibited drugs are summary offen-

9 ces regardless of the weight of the

drug. Uncomplicated by the necessity
to find a link to Federal power, the
" ctate Act attaches its consequences to
: “possession” anywhere in the State.
Naturally enough, questions have
- arisen over possession and attempts to
L obtain possession. Further offences are
' prmn'ded in respect of the administra-
tion of prohibited drugs, the posses-
sion or supply of drug implements, the
display of implements, prescription of-
fences and aiding and abetting the
. commission of offences. Offences in
. relation to cultivation of prohibited
‘. plants are provided, as are offences
' concerned with the manufacture and
- production of prohibited drugs and
.- the supply of such drugs. Further
© spedific offences exist in relation to
dealing in, or distributing, prohibited

drugs. There is also an offence of

“deemed supply”.

Exceptional Powers: Equally impor-
" ant to an understanding of the fabric
 of Australian legislation on drugs is an
/ appreciation of the significant amend-
ments to evidence law to facilitate the
proof of the drug offences. These in-
clude the enhancement of search and
sizure powers, and the enlargement
of powers to use of listening devices
and telephonic interception for the
- Parpose of detecting drug offences.
- The use of police informers has also
i led to a substantial development of the
law of entrapment. Often the only
;" “Way of penetrating the world of drug
- Users is by the use of police informers.
_ Sometimes, sad to say, such informers

e not uncorrupted by the subculture
i1, - nd the huge profits to be made. Some
3+ dlso "speak up’ the quantity of drug in-
§ . YOlved for the purpose of bringing the
| Offender within a higher range of
Prnalties, Naturally, the offenders
facing lengthy imprisonment are vul-
fierable to abuse of power.
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Also exceptonal have been the laws
providing for the confiscation of
criminal assets. Such laws have been
passed both at the federal and State
level in Australia, A most novel piece
of legislation has recently been enacted
in this State. Called the Drug Traffick-
ing (Civil Proceedings) Act 1990, it intro-
duces a number of important new
concepts. It provides for forfeiture or-
ders and the freezing of the assets of a
person accused but not yet convicted,
The proceedings are civil, They do not
require proof of guilt beyond
reasonable doubt. Certain excepted
payments from the frozen assets are
provided, including for the legal costs
of the accused. A wide definition is
given to “tainted property”. By any
account, measured against the tradi-
tional rules of the criminal justice sys-
tem inherited from England, such
provisions are wholly exceptional and
by some measures extreme.

Policy Issues
I have now sufficiently outlined the
international and Australian responses
to the perceived need for a “war on
drugs”. Inrecent years in this country,
however, a significant body of in-
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formed opinion has begun to question
the strategy pursued with seemingly
never-diminishing enthusiasm by in-
termational  agencies and Jocal
politictans. No longer is the question-
ing that of ill-informed anarchists. In-
ternational figures such as the former
United States Secretary of State, Mr
George Schultz, and the Nobe
Laureate, Professor Milton Friedman,
have spoken out against the current
strategies of the “drug war”. Opinion
polls in Australia have begun to show
increasing disillusionment with the
law and order strategy and a growing
demand to treat the “war on drugs” as
a public health issue.

There are several reasons for this
turn about. They include:

1. The apparent failure of the case for
criminalisation to persuade informed
citizens. The substantial market for
drugs is obviously servicing a very
large number of apparently law abid-
ing dtizens who are forced into
criminality by present laws. As during
the Prohibition on alcohol sale ete in
the United States, the attack on the
supply of drugs is only partly success-
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fal. It drives an obviously lucrative
trade underground;

2. The social costs of the current ap-

rpach continue ko increase enormous-
ly. Large numbers of persons are sent
jo prison, some of them for an addic-
tion, many for crimes committed to
pay black-market prices for drugs.
Otherwise honest citizens, especially
among the young, are criminalised and
driven from the social mainstream;

#The war on the drugs has
driven a number of
developing countries into
dependence on illegal
opium or coca as cash
crops...”

3. Prohibition diverts funds for law
enforcement from the pursuit of other
anti-soctal conduct such as tax frauds,
white collar crime, environmental of-
fences and the like, arguably of greater
community demage. The extent of the
corruption of police and other law en-
forcement  agendes has  been
demonstrated in Australia by a num-
ber of inquiries and by convictions
secured at the highest level;

4. Tnternationally, the war on the
drugs has driven a number of develop-
ing countries into dependence on il-
legal opium or coca as cash crops. The
greater the risk, the larger the profits
and the more attractive such activities
then appear to people willing to take
Tisks to service the huge demand for
recreational drugs in the developed
world;

- 5. The health risks associated with il-
- legal drugs pale into insignificance be-
Side those presented by drugs in

b

comumon usage in society. Thus in
1986, alcohol caused 2,218 deaths in
Australia.  Tobacco caused 17,070
deaths.  Opiates, barbiturates and
other illegal drugs caused 317 deaths.
Whilst death is not the only outfall of
drug use, the disproportion of the ef-
fort and public energy addressed to il-
legal drugs is inescapably striking;

6. There is now an additional factor
in the equation. Irefer to the spread of
the human immunodeficiency virus
(HIV) by the sharing of non-sterile
needles. The growth of HIV in the
drug using populations of developed
countries is a major source of concern
to the World Health Organisation.
Whilst injected drugs remain illegal,
the power of the community to secure
behaviour medification and protection
of itself from the spread of HIV is
severely diminished. The result is the
adoption of inconsistent and incom-
patible laws - punishing drug posses-
sion and use but permitting the free
exchange of sterile needles, such as can
now occur in most parts of Australia.

There are now many serious ob-
servers in this country who question
the wisdom of persisting with the cur-
rent legal strategy. Increasing atten-
Hon is being paid to the alternative
options that are available to reduce
drug abuse. These include the regu-
lated supply of heroin and other illicit
drugs to ‘addicts’ as begun in the
United Kingdom in the 1960s and still
survives in a few centres of that
country in an attentuated form; the
decriminalisation of the personal use
of small quantities of other recreational
drugs {(such as cannabis); and the
adoption of public education and non-
criminal means of social regulation as
is being attempted in parts of the
Netherlands and in Denmark.

The use of education and public
health strategies rather than the blunt
instrument of the law is advised by an
increasing number of people involved
in the outfall of the ‘war against

‘drugs’. In particular, those concerned

in the treatment of AIDS patients are
urgently demanding a reassessment of
ouy priorities. Dr Alex Wodzak of Syd-
ney recently pointed out:

*“The costs are increasing dramatical-
ly. For example the US Congress ap-
proved increases in expenditure for
law enforcement of illicit drugs in Oc-
tober 1988 from $2.5 billion to $6 bil-
lion {(subsequently increased a year
later to $7.9 billion) while maintaining
funding for treatment and research re-
lated to illicit drug use at $.05 billion.
Ore of the rarely considered costs of
law enforcement is the criminalisation
of offenders and consequent disrespect
for law... The direct costs are also star-
tling. At present it costs about $3,000
per annum to keep one patient on a
methadone programme for a year.
This figure could be reduced if more
flexible drug policies were introduced.
The cost of incarceration of a drug user
is approximately $30,000 per annum
The cost of treating one AIDS patient
from diagnosis to death is not known
predisely but is likely to be of the order
of $60,000 to $100,000.”

“The real question is not what the
cost of supplying heroin through legal
channels would be, but how this
would compare with the current ex-
penditure on all the other items neces-
sary to support the current supply
reduction policies. It is difficult to
determine current expenditure in
Australia on reducing the production
or supply of opium, heroin, cocaine
and cannabis; but a recent authoritz-
tive estimate from the Parliamentary
Joint Committee on the National
Crime Authority is that expenditure on
supply reduction is currently $123 mit-
lion per annum, This is equivalent to
the annual cost of running a 600 bed
hospital or maintaining the 4,000
prisoners in New South Wales.”

1 conclude as [ began. It is not for
judges and magistrates to make the
law on drugs. Whether in a
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'demOCraCY or otherwise, it is their
duty faithfully to implement the law
. qmade by others. But judges and
magistrates see more of the people
“caught up in illegal drug use than do
"most other members of the com-
munity. Furthermore, they are people
aducated in the law and aware of the
. limits of the law as an instrument to at-
tain effective behaviour medification.
In many cases, they are also informed
and educated people - intellectual
leaders of their communities look to
them for guidance on such issues.
Their duty to apply the law does not
" éxtend to a duty of blind, unquestion-
ing, obedience. That was required by
Hiter of his jurists. It is not part of the
tradition of the judiciary of the Com-
monwealth of Nations.

: It is therefore our duty as judicial of-
ficets to acquaint oursélves with the
current debates concerning drug law
and policy and, in proper ways, to con-
tribute our informed voices to that
debate. The marginal utility of increas-
ingly draconian laws against drug
supply is a legitimate subject for our
attention. The urgency of affording
that attention arises from the adveit of
the global challenge of HIV/AIDS. If
intravenous drug users become a sig-
nificant comporient of the vectors of
this virus, it will spread from minority
groups to the whole community. For
that reason alone, but also for reasons
of principle to do with the proper
limits of the law, a sober reflection
Upon our current strategy is necessary
With the lifting of voices, where ap-
Propriate, to suggest that entirely new
Strategies should be considered.

-duch new strategies must begin
mewhere. At the present, the
Netherlands especially gives the lead.
But in Australia, and in the Common-
alth of Nations, where we share so
¥ common legal principles and
2k the same language, we have a
tld-wide community of judges and
Strates who are concerned in this
blem. It is a useful association.

And the judges and magistrates are
more likely to have upon this topic
opinions which are better informed
than the thundering voices of superfi-
cial editorialists, the clamouring
demands of officfals seeking more
powers or the cry of the anxious and
fearful crowd for ever more draconian
penalties.

Enough is enough. The supply
prohibition strategy, so costly in
Tesources and human terms should bé
re-evaluated. In a time of rising youth
employment and despair our com-
munities should be mature enough to
contemplate new strategies. Perhaps
they should even ask the unspoken
question of why the young particularly
resort to drugs and why the panoply of
laws and punishments have failed to
deter so many of them from doing so?

“What failed nationally in
that country as a strategy
against abuse of one drug
became the strategy
internationally against
others...”

The one great lesson which our in-
herited common law teaches judidal
officers is to see developments of the
law in an historical context. This is vir-
tually inescapable because the history
of the common law extends over 800
years. We are the daily beneficiaries of
it. Therefore, we can see the way, as a
matter of legal history, prohibition on
narcotic and other drug supply came
into our legal systems.

In the late 19th Century, the United
States of America was in the grip of the
Temperance movemnent which also ex-
isted in countries of the British Empire

but never with the same following or
political power.  That movement
gradually captured the lawmakers in
one State of the Union after another. It
even led to the establishment of the
National Prohibition Party after the
United States Clvil War. By the early
20th Century this was a most powerful
political force in the United States. At
about this time the domestic pressure
in the United States had a strong in-
fluence on the first international
treaties on drug use negotiated in the
Hague in 1909 and Geneva in 1912.

As we all know, the United States
eventually adopted the 18th Amend-
ment to the Constitution introducing
prohibition against intoxicating liquors
on 16 January 1919. The prohibition
was proclaimed to commence a year
later. The brave experiment lasted
fourteen years. Those who spoke
against it publicly were, at firs,
branded as incorrigible or foolish or
evil. But gradually the failure of the
attempt to stamp out the use of the
drug, alcohol, by prohibition of supply
became inescapably clear. The 21st
Amendment to the Constitution was
adopted on 5 December 1933. It
repealed the 18th Amendment. It
closed a momentous period in the so-
cial history of the United States. But
the prohibition spirit lingered on in
that counliry. It is still there today. It
has now tumed to the international
fora where, especially after the Second
World War, the voice of the United
States was so powerful. What failed
nationally in that country as a sirategy
against abuse of one drug became the
strategy internationally against others.
And I fear that all of us have become
caught up in it. Few dare to question
it. Perhaps the time has come forus to
do so. At the least it is a legitimate
subject for debate amongst those who
send the offenders to long periods of
punishment. .

This paper was priginally presented at the
ninth Commonwealth and Judges Conference,
Sydney, 1991, |





