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CHANGIRG WORLD: CHANGING AGENDA
Buman rights in context: If you want to see the agenda for

ﬁman rights in the decades ahead, look around. ILook at the world:
its problems and changes. Reflect upon the issues of today. Many of
tﬁese issues will be with us for the indefinite future. Others point
c;wafds the problems which will engage human rights activists for the
._a".t_);f.‘eseeable future.

Prediction is a chancy thing. Who would have predicted five
,ye'ai's ago the dissolution of the Union of Soviet Socialist
Republics — with the opportunities and problems for human rights
l"lich that unpredicted event has caused, not only for the Soviet
peoples but for those who formerly lived in the shadow of their
wer?  Who woﬁld have predicted the release of Mr Nelson Mandela by
hie Government of South Africa and the dialogue which is proceeding
n that country, as it abandons at least the legal vestiges of
p§rtheid? Who would have predicted the near unanimity of the
eaders of the world community at the Earth Summit in Rio de Janeiro?
Beemed too much to hope that reason and a common concern about our

Y& planet would intrude in the selfishness of domestic and




international politics. Who, a decade ago, would have predicted the

global challenge of AIDS which now threatens to take such a toll in

puman lives and human rights on the six continents?

who, twenty years ago, would have foreseen the rapid rise of
the prosperous States of Asia, the Confucian Renaissance with its own
gpecial implications for basic human rights? The power these

societies will wield in the 21st century is beyond question. The

_ ronfucian ideals lay emphasis upon duties not rights; the community

not individuals; and the rule of powerful men of virtue, not the
rule of law., How will the ideals of the Interpational Commission of
Jurists (ICJ) adapt and change to a world dominated by nations of
these traditions, whose enthusiasm for the human rights and rule of
law notions of western Europe wiil often be muted at best?

The shift in world politics following the collapse of the USSR

.has enhanced the dominance of the United States of America as now the

one undisputed superpower. Germany and Japan, its potential rivals,
seem content with a more modest posture in world affairs. The
history of the United States, its legalism and constitutionalism and
the attitudes of its ordinary people are in tune with the objectives
ng the ICJ. These include a commitment teo the rule of law; to the
protection of basic human rights and to the rdefence of the
independence of the judiciary and of lawyers in every land. The
Practice of the United States has sometimes faltered in the pursuit
of these high ideals. But they are so close to the ideals of the
United States itself that optimists would draw comfort from the

indisputed victory of that country in the Cold War. “We won", the

_ barners outside the White House proclaimed. But the real battles for

t ; . . . .
he attainment of our ildeals lie ahead. They involve turning the

lshllbbc'leths and clichés into actuality.

Rule of just laws When President Bush visited Los Angeles




in the wake of the worst urban riots in the United States since the
1960s, he called for a restoration of the “rule of law". But the
El‘ogans being shouted in Los Angeles were "No justice, no peace".
The law, and its institutions, had produced a result which shocked
observers outside the United States and within. The San Francisco
gxaminer declared:

"Any way you look at it, the verdicts in the Rodney King

beating case are wrong. Legally: police are now free to

use excessive force to subdue suspects. Morally: poor

blacks cannot get a fair trial. Ethically: the cops got

away with it. Rodney King was beaten beyond any reason

by four Los Angeles cops. That is the fact of the case.

[The] verdict is an autrage."”

Against this sense of outrage a call by the President for observance
of the "rule of law" seemed to ring hollow. The rule of law is a
high ideal. But it must not be a cloak for enforcing unjust laws.
in the Rodney King case, a judge was persuaded to transfer the
hearing of the trial to a venue from which the Jurors would not truly
be the peers of the accused. Not a single Afro-American juror
participated in the trial. The legal system was, to that extent,
manipulated.

A Presidential appeal to the "rule of law" is therefore
unconvincing in such a case. The rule of law is only as good as the
law which then rules. In the decades ahead it will be vital, both in
the domestic and international context, to extend the notion of the
rule of law., It should no longer be the rule of law, whatever that
law may be, Supporters of basic rights should nail their flag to the
mast of just laws. Reformed laws. So that the rule is a rule of
just law, There were few more legalistic states than Germany under

the Nazis. The authorities were often scrupulous in observing the

MOst minor requlation whilst horrendous acts were done under the

tover of law. So the lesson of recent, and not so recent, events is
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“¢hat the rule of law is not, alone, enough. A dedication to just
.%.]_aws is required. This notion must be included in the ideals of the
1¢J and in the future of the global human rights movement.
Extending global standards In the human rights movement
_gustained attention has been paid to the prescription of basic
- rights. Lately, that attention has spread to economic and social
rights and to the rights of peoples. But securing agreement to fine
international instruments is not enough. We must redouble our effort
“to secure the subscription by our countries to the international
treaties on human rights. It is impérative to notice that such
it'reaties emanate from a variety of international and regional
bodies. For example, the International Labour Organisation, one of
the oldest organs of the United WNations, has a developed
jurisprudence within its specialised area which protects the basic
-rights of workers and defends their freedom of association, the right
to collective bargaining and the privilege to withdraw their

1 other agencies of the United Nations have made like

labour.
contributions to the development of human rights principles, within
 their areas of competence.

In Europe, the Convention on Human Rights provides

outstandingly effective machinery. It is now essential to extend its
influence to the countries of central and eastern Europe. In Africa,
the Commission on Human and Peoples' Rights has a generally
disappointing record on standing up to the dictators and militarists
.8nd vigorously pursuing individual human rights. fThere is no
: =éPParant reason why Africa should not, like Europe and the Americas,
enjoy an independent court with the power to receive individual
Complaints of abuse. It is not as. if aAfrica has been blessed with
eXempt ion from departures from basic rights.

In Asia and the Pacific, there is neither treaty nor

i
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imperial powers.

commission. There is no court. Yet in this part of the world, some
of the worst abuses of human rights have occurred. In Cambodia, the

most intensive genocide of the century took place. In Tibet, forces

"of the Peoples' Republic of China suppress the desire of an ancient

p-eople for self-determination. In Burma, the military ignore the
verdict of the people at the ballot box. In China itself, the world

witnessed a brave individual attempting to stop the tanks which

"‘rolled over the peoples' aspirations for democratic self-government

as promised by the International Bill of Rights. 1In Hong Kong,
the basic rights of the people to decide their own future have been
ignored as the population of the colony was traded between two
2 In the Philippines, the promise of
¥rs Acquino's reformist government appears to have failed.? In
tThailand, the recent rlots saw attacks by the military on the
proponents and defenders of democracy and human rights.* In
Fiji, a racist constitution was impesed and the colonel who led two
coups againet the constitution which he was sworn to defend, has now
been appointed Prime Minister. The need, in Asia and the Pacific,
for a conventiqn on basic rights and machinery to enforce such a
convention, must be made a high priority for those concerned about
basic rights in that most populous part of the world.

Domestic implementation: OFf equal importance, everywhere,
is the object of bringing the principles of fundamental rights and
the tablets in which they are enshrined in international instruments,
down to application in ordinary cases in the courts in all parts of
the world., The domestic application of international human rights
horms strikes a problem in many legal systems, which adhere to the
view that international treatiés are not self-executing and only

Operate ag part of municipal law if they are specifically enacted to

h . . .
® Suwh by valid local legislation. But now, in England,®




Australiae and other countries, courts of high authority are

sncreasingly accepting the view that international statements of

human rights may be used by judges and magistrates in resclving
ambiquities of legislation and in filling gaps in the common law. In
Anglophone common law countries this is a very important

preakthrough. It promises greater attention to the international

gtatements of human rights in the day to day work of the courts of
law.

In Australia, the approach to which I refer was recently
explained by reference to Australia's adherence in 1991 to the First

optional Protocol to the International Covenant en Civil and

Political Rights. Justice Brennan, of the High Court of Rustralia,

observed:

"The opening up of international remedies to individuals
pursuant to Australia‘'s accession to the Optional

Protocol ... brings to bear on the common law the
powerful influence of the Covenant and the internaticnal
standards it imports. The common law does not

necessarily conform with Jinternational law, but
international law is a legitimate and important influence
on the development of the common law, especially when
international law declares the existence of universal
human rights. A common law doctrine founded on unjust
discrimination in the enjoyment of civil and political
rights demands reconsideration, It is contrary both to
international standards and to the fundamental values of
our Jcommon law to entrench a discriminatory rule

"

It was with the use of this principle that the High Court of
Bustralia struck down a long-standing legal rule that the Aboriginal
People of Australia enjoyed no title to land before the arrival of
iite settlers on the continent. A more dramatic impact of the

8tandards of basic human rights would be hard to imagine in the

Australian context.

Judicial independence: 1In the defence of the independence

of the judiciary and of lawyers, the Centre established for that



. purpose by the ICJ has played a most useful réle in calling cases of

apuse to notice. But it is not only in violence that the
‘independence of practitioners of the law is threatened. In many
countries, there is a need for vigilance against more subtle forms of
‘interference. VExamples include the effective removal of judicial
officers from office by the expedient of reconstituting
courts;® Dby the chilling effect which accompanies government
-retaliation against judges whose views are unwelcome;® by the
misuse of the powers of promotion, patronage, titles and pension
rights; and by the erosion of judicial salaries and conditions sc
that only lawyers of mediocre talent are attracted to positions
requiring great courage and ability. In some countries judicial
officers have <fallen victim to temptation, corruption and
partiality. Then, principles defensive of judicial independence of
the just can be manipulated to protect the venal. Yet this fact can
itself be used as an excuse to attack and remove the corrupt but also
the honest and vigilant judge. This has happened in Peru during the
latest coup.

So in the fields of the ICJ's special areas of interest - the
rule of law, human rights, and the independence of judges and
lawyers — there is much to do in the years ahead. The ICJ muét look
upon its troika of interests in a fresh light. I suggest below a

number of new aspects which will merit its particular attention.

HW_PERCEPTION

Rights of Peoples: In virtually every region of the world,

®vidence of the assertion of the peoples' right to self-determination
€an be seen. Peoples' rights, and their definition, are still
Controversial. But the peoples' right to self-determination, at
least, is enshrined in the United Nations Charter.!? In

“Punjab, Assam, Kashmir and elsewhere in India, the force of fission




:is evident. It blew apart Pakistan, as that country was originally
5¢0nceiVEd' It has threatened the peace of Sri Lanka for two decades.

In Tibet, a people with a distinct language, culture and
. .;-,t:;radition valiantly maintain their assertion of the demand for

5gelf—determination. The same force is at work along the spine of the

'former Soviet Unicon: in Azerbaijan, in Armenia and in the Moldovian
j_:."pﬁepublic. The shattering break—up of Yugoslavia demonstrates the
‘abiding force of enduring linguistic, religious and cultural
Jdifferences. Seventy years of Yugoslavia was not long enough to
Vstamp out ancient enmities. In South Africa, racial and tribal
Vdifferences continue to mark that society, notwithstanding the
improvements which have lately occurred.! So this is clearly
_;3 force of the future to be reckoned with. Its significance for the
pation state and for the development of international politics and
thSiC rights in the century ahead will need to be considered. The
-application of the principle of self-determination to indigenous
.peoples (such as the Australian Aboriginals, the Canadian Inuit and
“United States indigenes) will require consideration sensitive to

‘their separate histories and legitimate demands.l? If they are

Btill a distinct *people” what does the UN Charter promise of

:éelf—determination mean to them?

Populist Politics: In the wake of the break-up of the

- Soviet Union, the hopes for a new golden age of human rights have

' EPeen muted by a reversion to the enmities of the past. Intolerance

and historical hatreds have re-surfaced: all too often whipped up by

‘democractic" politicians, playing upon popular sentiment. The
@anger of this misuse of democracy was called to attention by the
Present Secretary General of the United Nations on the eve of his

8Ppointment to that office. He warned of tyranny in the name of

démocracy. Much that has happened since January 1992 bears out his




garning. A redefinition of "democracy” is needed: one which
respects the legitimate rights of wminorities,l3 Our
contemporary concern with the misuse of democracy requires us to
reflect anew upon the meaning of this idea. In many western
countries, it means little more than a triennial visit to a polling
gtation. Thereafter, there are all too often few checks which the
people can hold over elected politicians. Legislatures in Fhis
century have lost much of their power to the Executive Government.

The Executive has lost much of its power to the head of government:

- the Prime Minister or President. And the head of government has

often lost power to the bureaucracy. None of us should forget
president Eisenhower's warning in his farewell speech as President
about the dangers of the industrial-military complex. The notion of
what it is to live in a democracy requires redefinition. The promise
of the International Bill of Rights must be given contemporary

content in this regard.

Military Regimes: In many parts of the world, the military

: play a manipulative réle in stifling the aspirations of the pecple.

Sometimes the military secures the support of the population because
of the memories of the greed and corruption of elected politicians.
Nigeria and Indonesia may illustrate this fact. Elsewhere, as in
Burma and Thailand, the military are turned against their people,
Particularly those who stand up £or the protection of basic human
rights. In some countries, dictators invoke the military to seize
Power. Fiji and Peru spring to mind as recent examples., The problem
of restoring wviable democracy, and the means of applying
international pressure to that end, require attention. So does the
inter—-action of the military establishments in neighbouring military

dlCtatorships. S0 too does the protection of basic human rights and

freedoms under military dictatorships.
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gpeligious Extremism: A phenomenon of recent times has been

an increase in religious fanaticism, The history of earlier
eenturies was blighted by the fanatical wars and crusades of
christian extremists. Such intolerant adherence to Christianity
still exists. Many of them are securing new converts in the troubled
areas of the world where the demise of the philosophy of communism
pas left a spiritual void. But Christianity is not alone. 1In India,
extremist Hinduism confronts extremist Islam, Intolerant messages of
gome fundamentalist Islamic groups reach from Afghanistan to
morocco. Reconciling fundamental human rights with religious faith
and conviction will be a major task in the decades ahead. This will
be sc because the spread of religious fundamentalism seems assured in
many of the former republics of the Soviet Union. There may be no
basic conflict between the messages of the Bible, the Torah and the
Koran and basic human rights. But, as practised, extremist religious
fanaticism will be difficult to reconcile with fundamental human
rights. The demand for the death of Sulman Rushdie illustrates the
clash between unswerving faith in a perceived religious dogma (on the
one hand) and the assertion of the basic right to freedom of
expression {(on the other). It should never be forgotten that the -
guarantee of religious freedom includes a guarantee of freedom

from religion.!?

This 1is now recognised in most western
communities, which have génerally passed through the phase of
religious intolerance. But it is not always recognised in other
parts of the world where poor, and often hungry people look for
simple verities to ease their passage through this world to a better
one yet to come,

Environmental freedoms: The World Summit in Rio de Janiero

has focused attention on the exploitation of the envirconment and the

danger which is presented to the human race by the depletion of




resources and the excessive growth of population. Industry in the
wealEhy countries emits carbon dioxide in billions of tonnes to the
peril of the world's climate and ecology. The right to live on the
planet, to breathe fresh air and to enjoy 1ts environment may need
the imposition on developed countries of rules designed to protect
people in every country from the destruction of the common
environment.

To these man-made challenges must now be added a new peril of
nuclear proliferation. The preak-up of the Soviet Union presents
humanity with opportunities: but also with dangers. Amongst the
most acute of these derives from the fact that the fine balance which
wag achieved amongst the nuclear powers in the Cold War may be lost
as nuclear weapons from the Soviet arsenal are sold and as its
nuclear facilities run down. These developments present risks to
the whole world community. It will be in the interests of all
creatures in the world that the world community should adopt the most
effective controls against nuclear proliferation. It would be the
ultimate tragedy of the demise of the Soviet autocracy if its result
were a heightened risk of nuclear catastrophe and local nuclear
conflicts. Yet such prospects cannot be ruled out. The most basal
human right is to existence for without it the other rights mean
nothing. Concerted efforts for the protection of the world
environment, including against nuclear proliferation, must remain at
the top of the agenda of those concerned with the protection of basic

human rights,

ono oc : The Secretary General of the
United Nations said shortly before his election that the
international community must beware that:

"A single state or handrul of states should monopolise

the decision-making processes affecting the organisation
of all internaticnal affairs.”

N - 11 -




I

Noting that the International Monetary Fund and other aid agencies
are making icans and grants dependent on increased democracy and
freer economies as "a basic condition for participation in the new
world order", Boutros Boutfos Ghali warned that this:

» .. should not serve as a pretext for the intervention

py major powers in the internal affairs of the state

under the guise of protecting democracy."
gconomic rights go hand in hand with civil and political rights.
They are part of the same international Bill of Rights.
Fnowledge and enjoyment of civil rights depends upon the other basic
rights to life, education, health services and an opportunity to
flourish, in happiness, as an individual human being.

In many developed countries, there are new challenges presented
by rapid social changes. Thus, the breakdown of the nuclear family
which has been such a feature of social conditions in the past forty
years in most developed countries necessitates an urgent rethinking
of the application of economic and social rights. Many of the groups
in developed societies, which are asserting their basic rights,

represent individuals who have long been stereotyped, catalogued and

~oppressed. I refer to women, to homosexual and bisexual people,

people with disabilities and the elderly. These are the new "suspect

classeg" , !9

In developed countries the battles against racial intolerance
and religious persecution have not been won. But, at least, in most
Such countries, laws and institutions have been provided to combat
Such forms of oppression. Often, the ethos of society condemns it,

But there is still much oppression agalnst people on the grounds of

dender, disability and sexual orientation. The ICJ, looking to the

future of human rights, will be in the forefront of international

.—12...




éfforts to combat such stereotyping and discrimination, There are
new suspect classes which will require new international. standards.
st is important for human rights activists to extrapolate from the
- experience of particular groups (such as those discriminated against
‘on the ground of race, colour or gender) to see these forms of
'discrimiﬁation as species of a wider genus. People should never
guffer disadvantage by reason of attributes over which they have no
control. Extending this basic principle to the campaign for human
rights throughout the world will be an important mission for the ICJ
in the decades ahead. Seeing particular categories of discrimination
"in the context of the wider problem of stereotyping should be our
cause, The enemy 1is stereotyping. The objective is equal
opportunity for all. Learning which techniques, amongst the many
adopted, are most effective most quickly to turn the tide of
discrimination will be an essential task for human rightse
campaigners. It should not be assumed that passing a law works a
miracle. For most, attitudes of hatred and fear are learned from the
cradle. Yet the law undoubtedly has a réle in providing redress and
in establishing acceptable standards.

Health jssueg: The advent of the Human Immunodeficiency
Virus (HIV) which causes RAIDS illustrates once again the
unpredictability of human life and its human rights problems, AIDS
Presents new and different human rights issues to different
societies. In developed communities it presents the danger of
enlarged discrimination, fear and hatred of homosexual and bisexual

_Men, intravenous drug users and prostitutes. In developing countries
the rapid spread of HIV enlivens fear and prejudice against mainly
-he_terosexual people who are ill. 1In all societies, the basis of
discrimination and abuse of human rights is generally ignorance: of

the nature of AIDS and of its modes of transmission. The World

_13_
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- gealth Organisation {WHO) has taken important initiatives to promote

gtrategies for the protection of the basic rights of people living
Qith AIDS. This strategy is essential if the educational messages,
gsary to the containment of this perilous epidemic, are to reach
individuals in the communities most at risk. There is, at présént,
no cure and no vaccine against this dangerous new virus. 1t is
therefore necessary to rely upon behaviour modification to contain
jts spread. This, in turn, depends upon the effectiveﬁess'of
education. Getting into people's minds requires an attentive mind to
listen to the message. That is why WHO has recognised from the start
of the epidemic that the protection of basic rights and the
prevention of the spread of the epidemic go hand in hand. ~ﬂqman
rights agencies throughout the world must reinforce this impér£ant

message. There is no human right to spread a life—threate:ﬁng

virus, But strategies of containment, as well as basic principle,

require the respect for the rights of people who are infected;and

people at risk of infection.

Technology: The new technology of this age presents nfany
challe_:nges to basic human rights. Such challenges arise from
computers which alter the perceptions of reality and provigeh;'the

bases for invading individual privacy in a way that would have been

impossible even in the recent past. Because the technology is global

many principles for the protection of the basic right to privacy have

been developed by international agencies.l®

Such agencies-are
8till working on other aspects of information technology relevant to
h‘m‘ﬂ_n rights: such as the protection of the security of information

SYstems, especially where they are vulnerable to destruction,

deletion or distortion.

Biotechnology also presents many challenges to human
rights.l'?

Nuclear technology presents the gravest peril, as




the world witnessed at Hiroshima. After that flash, brighter than a
thousand suns, the world could never be the same again. Yet recent

events Show how endemic are the prejudices and attitudes of
pumanity - science and technology leap ahead. They convey frail men
ax.1d women into outer space. They plunge the depths of the oceans and’

e the tiniest forms of life. They help shape the world we live

expior
in. Yet people inhabit that world, all too often carrying messages
perilous to human rights. We must ensure that the future is shaped

py messages optimistic for humanity.

" AN _AGENDA FOR_ACTION

| The foregoing represents only a small part of the agenda for
podies such as the ICJ. Amongst the first of the agencies for the
protection of human rights, the ICJ has had a magnificent record. It
_has helped shape the international instruments which state the rights
fundamental to the freedom of the individual., It has been vigilant
in protection of the rule of law. It has established the
international centre for the defence of the independence of judges
and lawyers. HNow, the ICJ has been joined by many other agencies
which performed invaluable work in harmony with its efforts. The ICJ
is itself taking new directions. It must reach out to a greater
number of lawyers and their supporters in all parts of the world.
The pursuit of justice ought to be the motivation of the lawyer in
every land. The defence of just laws and of independent judges is a
responsibility of lawyers but also of other citizens who hope to live
‘ in a community governed by laws not brute power. There are many
other tasks which could be added to the agenda of the ICJ beyond
those which I have collected above, Doubtless my agenda is influence

by my own experience. Yours will be different.
To those who fondly believe that the great battles of human

tights have been won: that the basic instruments have been fashioned

..15_.




and that the future looks rosy, I say look around. Thé world
presents many challenges. In some ways these challenges are even
more difficult and perplexing than those which faced the world on the
prink of its new world order in 1945. In the decades ahead, 1 have
no doubt that the ICJ has a vital réle to play. A defender of the
rule of just laws and constitutionalism. A proponent of the
practical implementation of basic human rights everywhere. A
champion for the independence of judges and lawyers in every land.

and always a body charting the agenda for human rights in the decades

ahead. The ICJ's work has not finished. Indeed, it has only just

pegun.
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