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IN PRAISE OF COMMON LAW RENEWAL
-A'Commentary on PS Aliyah's " Justice and Predictability in the Common
; Lawu

JUSTICE MICHAEL KIRBY*

1. THE AUSTRALIAN COMMON LAW

OF'Some years now Professor Patrick Atiyah has been thundering against the
Pcrcelvgd rise¢ of pragmatism in the commeon law and its departure from true
prnciple, Juliyg Stone, in his fast book, recorded the way in which ,
,r°.35<§l‘-Aliyah had used the occasion of his inaugural lecture at Oxford
Univ;_;may 10 denounce the ‘pragmatism'’ of judges, which he saw as a fall from
*Brace of 'logy| principles’, menacing the integrity of both the judicial process
40 of faw itself.] .
v .fessor Aliyah has retumned to Australia where he served for a time in
Jz,‘(‘)smﬂlan Nationa] University and in the National Committee of Engquiry
“Mpensation and Rehabilitation in Australia.2 The views expressed in his
%00 this occasion are, as the editor of the Australian Law Journal noted,

Ag&‘: Presideny of (he
O ;:crdnu ar Lfnv, Dynamics of Common Law Growih (1985) p 236 cited PS Atiysh From the
Sone -pon” Fratmatiom, Changes in the Function of the Judicial Process of ihe Law (1978). Cf J
Poletsor gg,r P00 10 Principles” (1981) 97 LOR 224 a1 228,

v WIh:dl_h Rlmed 10 the Unjied Kingdom and resigned hin appointment 300n sfter the inquiry

New South Wales Count of Appeal.
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derived from ideas already stated in a number of earlier publications, one of
which, Form and Substance in Anglo-American Law, he identifies by name,?
The essay Is undoubtedly useful as an imitant 1o current orthodaxy and as a
corrective to the more extreme assertions of the scope of judiciat creativity. Itis
useful in demonstrating the link which exits between the element of formality in
the law and the degree of its predictability. It is indisputably right to point out
that slatutes, as the most formal source of law, are relatively more predictable
than the rules of the common law which must be derived from judicial opinions.,
I is also right to point to the elements of English law which enhance the
predictability of the law in judicial opinions, especially when that law is
contrasted with the law of the United States, or even with the law of Australia,
. However, the essay is disappointing in two respects. The first is that,
although delivered as a lecture (o an Australian audience, in a country with its
own developed system of the common law, not a single illustration or reference
o Australian legal developments spoils its pages. Even if not a single
Australian judicial opinion had troubled his consciousness in the time he held
his chair at Oxford University, Professor Atiyah's service in Australia would
have told him that there s, flourishing in the antipodes, a system of law worthy
of oceasional attention. The Privy Council discovered this long ago, reaching
the point during Australia’s submission to its authority, that it allowed for the
Separate development of the common law in Australia, In Geelong Harbour
Trust gomissioners v Gibbs Bright & Co (A F irm) their Lordships, through
the voice of Lord Diplock* acknowledged that they had reached a "particutar
field of law" where there were special factors making it appropriate to defer not

1o English principles but to the views cxpressed in the decision of the High
Court of Australia:$

Ifthe legal process is (o retain the confidence of the nation, the extent to which the
High Count exercises its undoubted power not to adhere to a previous decision of
IIs own must be consonant with the conscnsus of opinion of the public, of the
elecied legislature and of the judiciary as 10 the proper balance between the
Tespective roles of the legislature and of the judiciary as law-makers, Even amon
ml:lse nations whose legal system derives from the common law of England, this
innz‘;“sgjj ay vary from country 1o country and from ime to ime. It may be
writionced by the fedceral or unitary nature of the constitution and whether it is
whic n or [l;nwmtcn. by the legislative procedure in Parliament, by the eass with
Ot Parliamen ume can be found 1o cffect amendments in law which
o Slﬂly S,mat minarity of citizens, by the extent to which parliament has
most ol} "c habit of indervening o reverse judicial decisions by legislation; but
o Alt by the under} ing political philosophy of the particular nation as (o the
Y Pate limits of the aw-making function of a non-clected judiciary,
2% ¢ High %‘Jun of Australia can best assess the national attitade on matters such
as o fnt.e rtlr Lordships would not regard it as proper for them in the instant
 allering gy liere with the decision which the High Ceurt reached 1o abstain from
N ©1aw of Australia from what i1 had previously been understood (o be.
\___‘-
Written
' |m‘§'}";5‘:,’33 Summers (1987, Seq comment (1992) 66 ALJ 195.
Vb %204 {PQ).
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Now, increasingly, the House of Lords and the other appellate courts of
England find it uscful to resort to the judgements of Australian courts and
particularly the High Court of Australia 6 Increasingly, since Cook v Cook,? the
Australian courts ook on English count decisions ag nothing more than a source
of comparative law. None of them is now binding on any court in Australia,
The gradual realisation of this fact releases the minds of Australian lawyers o
revel in the Lreasure house of the common law as it flourishes in Canada, New
Zealand, United States, India and elsewhere. ’

Professor Atiyah's essay is basically one addressed 1o United States lawyers,
That country achicves, according to my count, thirty-twoe mentions, compared to
seven references to Australia. More disappointing than this disproportion is the
way in which the Australian common law is referred to, It is 'suspected' that the
trends eating away at the heart of principle in the United States are also at work
downunder. We are lumped in with English and American lawyers of the
- mineteenth centery when true principle held fim. 1t is ‘suspecied' that Australia
+ occupies a position from "somewhere between England and America" without
-any exploration of whether that might be 50. It is believed that case law is less

Which seems a shame, because it is a long way to eravel to Australia to tell us
about the problems of the common law in the United States. Casebooks and
lextbooks providing a perspective of Australian law are undoubtediy available
in the famoug library at Oxford University. A professor is not more busy than a
lord of appeat in ordinary. It is true that in the global scheme of things our
common law is no where near as important as that of the United States or
Englang, By their numbers, commercial imporiance and their world-wide

) ’:gnlmlshp::u pardy irrc;levant and partly embarrassing. It is irrelevant to the
Cauge . we have dleferem problems all of our own. It is embarrassing
Sates coned £an hardly jurnp up and rush Lo the defence of the law of the United
for lha;t iy ¢maing the words of generality in which the System of law devised
,v!f at counlry is criticised. If it was good enough for Lord Diplock in

¥ Council 1g recognise the peculiar features apt to each nation of the

{986 162 ¢ 3 376
Fnr .

A recen
P“M:.Ym,‘{‘::-;mcc see Mabo and Ors v The State of Queentland (1992) 66 ALIR 000. But compare

2ard of New Souih Wates o Osmondd (1986} 1549 CLR 656 a1 666,
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:ommon law. it may be good enough for other commentators to concede the
wssibility that different times and places bring forh different requirements of
ﬁlzﬁy realise the peril which is involved in venturing upon a critique of any
ountry's legal system having only a superficial knowledge of it. The taxt
xamined may be out of date. The case cited may have been over-niled. The
udicial dogma castigated may have been overthrown., The academic who
Apressed an opinion may have overlooked Iocal law or may not be highly
tgarded on the local scene. For all this, there are readily available discussions
f the competition between predictability and Creativity in the Australjan
ommon law. If Professor Stone's work could be regarded as too
‘umenialive, it would not have been difficult 1o find in the Australian Law
awrngl the recent illuminating article by Justice Michael McHugh, “The Law-
sking Function of the Judicial Process”.? With reference to English, United ;
Ales and Australian case law, thi i

-the Australian contributions to this debate. Woven into Professor Atiyah's
xtsubstance could have been substituted for Suspicion, case for conjecture and
sstralian analogues for those of the United States of America. An instant
pert in Australian common law one does not ex
tord to be, But a passing nod to a developed jurisprudence in a country with

s of its own is not, perhaps, an unreasonable hope in a lecture of a famous
n'l%lar who has come a long way,

#erse of c'n'nging colonial subservience to all thing English. Instead, it is a
Ipie observation, self-evident if you like, that a lecture on English and United
tes law to an Australian audience is, in 1992, only of comparatively minor

_ tralian legal concems, it will pass us by
‘h 'PIn the night. Time was when decisions on the Strand determined
" happened in Australian courts from Broom 10 Byron Bay. That time has

refront of the struggle 1o establish a new

Pailicufar €xperience of the Aust
Onably i

ience wirh an Australian i i if i
'*'*PPOimingr connection this was, if I may respectively say so

E_’u)GMUISH 1.
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[1. COMMONLAW RENEWAL

Much more important is my second source of disappointment. It derives
from the cxtent to which, in this essay, Professor Atiyah tends 1o stereotype the
dichotomy between the practice of the law in the United States and England:
painting American judges and lawyers as swashbuckling practitioners of an
inpredictable system where virtually anything can happen and English judges
and lawyers as the guardians of the true faith dwelling in a serene legal temple
where rules are clear, always pre-exist decisions and are readily discoverable,
wailing only 1o be applied to facts in order 1o produce the result which everyone
expects.  Of course, as in any stereotype, there are elements of truth in the
extremes which these vivid images (which I have further overstated) present. It
is inevitable that, to some extent, the United States legal systen will be less
predictable than the English. Working within it are several factors which add
inescapably to the unpredictability:

*  The federal factor: which imports the possibility of a formal law, such
. a5 a statute, being declared unconstitutional and, despite ils apparent

- validity, 1 have no further effect,

v The human righis factor: which is derived from the federal and state
constitutions of the United States with their Bills of Rights expressed in
general language, These basic principles need to be spelt out by the
courts. Court opinions about these provisions change over time. The
application of such principles adds an element of unpredictability to the
constitutional validity of laws and of the activities of numberless public
officials and other citizens.

" The states factor: in the United States there are fifty-two jurisdictions,
Just as in Australia there are nine, excluding in each case, the external
temitories. Each of those separate jurisdictions will have separaie laws,
Each will have their own courts pouting out decisions. There will be
common federal statutes and federal laws, There will be common
Principles of the common law. But there will also be a great diversity of
IH}V and an enormous engine of law-making. From the product, there
will be plenty of opportunity Lo derive analogies and instruction for the
squt'mn of apparently like problems. The sheer volume of law-making
ﬂﬂq ILs diversity adds an element of an uncertainty and even confusion.

is is not, however, necessarily a bad thing in the United States any

. ;Tr?t: {hfm I Australia, Each is a continental country.  Such large
ﬁiﬂkiﬁms*[ cannot be ruled efficiently from a single source of law-
gt £. _h.?t is why.. together with other large and populous territories,
38 Canada, Indiy and Nigeria, the federal system of govemment

3 been chosen,

Th _— , . . . L
€ monlernist factor - neither in the United States nor in Australia is

T an organiseq Society with a history of institutions reaching back a
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thousand years. Each is a relatively modem society with institutions of
govemment developed in the last two centuries. Like Canada, each has
invited large scale immigration from diverse ethnic backgrounds. Each
has a multi-cultural society which lack homogeneity and a monochrome
culture. It is inevitable, that for such socicties there will be different
needs from the law and its institutions then would be required to serve a
homogeneous communily of people largely of the same race, speaking
the same language, living in a comparatively small territory. Law
serves the community. The community does not have to bend to an
ideal of law if that ideal would be inefficient, unjust or otherwise
unsuitable 10 the community served by it. The adaptability and
creativity of the law needed to serve modem, divesse communities
without the same adherence to tradition may justify the differences
between American (and Australian) ideas of what law is when compared
to those held by Professor Atiyah,

The foregoing remarks might justify the suggested disparity in the models of
American and English law forward by Professor Atiyah, But the paradigm can
now be applied 10 England. It begins to look more and more like its former
colonial progeny.  Of course, its historical traditions cannot be wholly shaken
off, 1t will never be a continental country in terms of size. Wider still and
wider England's boundaries will niot now be set. But by reference to the same
trileria as have explained the different developments of the law in England (and
te United States and Austraiia) it will be seen that England is now coming
much closer to the United States and Australia in ways which cannot but alter
the predictability of i1 legal decisions.

*  The federal factor: although this word ("federal) is forbidden in
official circles in England, the Treaty of Maastricht, indecd the Treaty
of Rome establishing the European Community, create a form of
federation to which England in the United Kingdom is part. There is
Mow ‘a Europcan Parliament. There is an cnormous executive
govemment in Brussels, The European Court of Justice in Luxemburg
has pawers under the Treaty of Rome to override English legal
dec:;mns. To a federalist that sounds awfully like a federation, But the
reality is already there. Necessarily, European institutions introduce an
element of unpredictability into even formal English statutes, This is
icknowledged at the very end of Professor Atiyah's contribution. But it
5 there as a reluctant footnote to the principal observations which
generally harken to the past not to the challenge to the content of
English law of the future which Europe provides.

The human rights factor: as if this were not enough, there is also the
umpean Convention on Human Rights. It is now having its effect on
English case [qw. England is not a country without a Bill of Rights. 1is
aner of 688 siil] applies in England, as it does, as pant of inherited
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imperial law, in Australia.!® It can still have operation. But in current
circumstances, the major stimulus to unpredictability of a human rights
kind comes from the impact of the European Convention on English
legal decision-making. The English Court of Appeal has recently held
that, absenl clear statutory provisions or a plainly binding principle of
the commeon law, English courts on developing the common law, should
do so in conformity with the European Convention.!! Still more
recently that principle has been accepted in Australian law,12 There
were various judicial decisions including some of my own, which earlier
favoured it.’3 So the uncertainty of human rights principles is beginning
to flow into the English law system as judges and lawyers leamn to live
and work in the new world order which proclaims the universality of
basic human rights. Because those basic rights are already, to large
extent, reflected in the common law in England and many of their

- modem statements derived from that source, this transition will not be
particularly uncomfortable for those brought up in the English legal
tradition. The application of the principles will undoubtedly heighten
uncenainty and unpredictability. But at a price which many will
consider 1o be perfectly tolerable.

* The states factor: England and Wales are governed as one territory.

“- But even in Wales there are now separate language laws. Northem
Ireland is govemed as a separate province. In Scotland, demands are
increasingly made for secession and independence. The future shape of
the polity of the United Kingdom is by no means clear. The Isle of Man
has its own legislature, as was recenlly demonstrated when it was
obliged to conform to the ruling of European Court of Human Rights
upon the laws against sodomy. The prospect that the United Kingdom
in the future, and even England and Wales, will adopt regional
amangements with different laws, is far from fantastic. If such

. Amangements come about they will, in tumn, produce many of the
clements of unpredictability which federal states such as the United
States, Australia and Canada have leamed to live with.

The modernist factor: Nor can the United Kingdom any more be |
sAte“"’WPed & a homogencous community of mono-lingual s
Nglophones. In the wake of the fundamental changes wrought by the :

— 4 Dy

1 ,
i g;gf:ié(mnm\ Crim R 148 at 16] (NSWCA).

CM.cig vs::zfowd ¥ Times Newspopers Lid [1992] 2 WLR 000 (CA). Sec note (1992) 66 ALS
W0 Dagmys ;’}""S“"'f"’_”" Horme Department; ex parte Brind [1990-91] | AC 696 (HL),
INSWCA), § ¢ gy 1o [rdustriol Comenizsian. of New South Wales & Ors (1988) 12 NSWLR 45
NSWCAY ey Do«m Repaws Pry Lt & Ors v Caliex Oil Australia (1988) 12 NSWLR 358
Gradridg, Gr‘m Br::’:: (ijun ?/New Sowrh Wales 4 Ors (1988) 12 NSWLR 558 (NSWCA);
NSWLR 304 “312(NSWC,{). d (1988) 93 FLR 413 (NSWCA); Cackia v Haines & Or (1991) 23
F..“smh JAin Jaga ibig

Cand coalrast Re Marion

A 580-2. Ser alw Nicholson CJ in Re Jane [1989] FLR parn 92-007 {F ) :
[1991) F1.C paza 92-193 a1 78, 401 {F Fam C). Coa
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Trcaly of Rome, fundamental questions are being asked about the
organs of govemnment.  The new Lord Chief Justice shocked
raditionalist by holding a press conference upon his appointment and by
holding out the possibility that judges may stop wearing wigs and robes
pcourt. He declared that "the eighteenth century image that hangs over
the law generally” was "one of the factors which makes us seem out of
touch".!4 These remarks, and others, tend to suggest a more critical
approach to the English notions of formality than Professor Atiyah is
willing to acknowledge.

III. MYTHS AND FACTS

‘we depart from the mythology about English law and look at it at its
it is far from the depository of high predictability and high formality
fessor Atiyah pains. In fact, it is the genius of the common law of
that it has, within it, high elements of unpredictability fed by
ate elements of informality. But for this, it would never have
from a system of law spawned in feudal medieval times to one which
1ves a quarter of humanity. It would never have taken root in societies as
ilferent as England, Barbados, Guyana, Fiji, Malaysia, Malta, Kenya,
Grenada. It would not have survived the revolutions that displaced
le in the United States, Ireland and Burma. Yet it survives in the little
Ouse of the Deccan in India, and on the bench of the Supreme Court of
fans humming quietly overhead. It does so precisely because it is a
mctical sysiem of law with ever present elements of self-regeneration.
those elements were derived from the very way in which principles of
rules were elicited not from codes (with their high formal components)
cisions made in analogous circumstances by eardier judges. Day by
the courts we plunge into the complex facts of earlier cases, seeking
fom the solution 1o the problem there presented the support of legal
.Eles_‘\:yh:ch will be binding, or at least of guidance, in the case instantly
ourt,
elimes the emerging principle will be clear, The facts will be perfectly
5. The court which stated the principle will be superior in the
- The decision then will follow, virually aulematicaily. But more
not:the applicable principle will have 10 be derived from a number of
1will be, by no means, clear. The facts of the cases studied will
be Somewhat different. The count which stated the rules may no
inding in the hierarchy or it may never have been so. Social
S may have changed or technology in some way may have
"? Suggested rule so that it is no longer apt to profoundly different

o Timer (o) 27 Agey 1992, 1,
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times. An appeal may be made to a constitution, to basic human righs, to
differing state [aws or to the inappropriateness and even 'prejudice inherit in the
earlier decision. In such a case common law judges, in England, the United
States, Australia or anywhere else must make choices. Far from being a
weakness of the common law system in some jurisdictions (as Professor Atiyah
nints with special reference (o that of the United States) this is, in fact, the
centraf strength of the common law. It is indeed 1he source of its success. It is
the very reason for its survival and global success,

“The very technique of judicial decision-making of the common law

- ‘encourages uncertainty, the promotion of new ideas and the eventual destruction

of binding principle by the eroding thought, voiced by dissenting judgments that
the rule might be wrong. The Privy Council, offering agvice to the Sovercign
was, until the 1960s, obliged to tender a single opinioniwhich allowed for no
dissent. In this respect it conformed to the pattemn of judicial decision-making
in many civil law countrics where dissenting judiéial opinion are not
permitied.! In France, dissenting or minority judgments are looked on with
extreme hostility. In other countries they are acceptedy particularly in Latin
America where they are know as discordias or votos veficidos. But in Europe
they are comparatively rate. Typically they receive no piblicity, An exception
is in Germany where, by legislation of 1970, jugges of the Federal
Constitutional Court are permitted to make their dissenting opinions known
once the decision is rendered. in the common law world the right to express a
minofity opinion is a treasured one. It is also exercised, often with effect. It is

i  ‘Inherit in our notions of intellectual honesty and judicial independence. Views

differ concemning the extent o which dissenting opinions, once expressed, may
be repeated.!$ However, the right of judges to dissent in the appellate courts of
tommon law countries is unquestioned. It provides a mechanism to promote
aIlernali‘ve ideas about what the law is or should be. It affords the opportunity
of the disserer 10 appeal to the conscience of other Jjudges, the legal profession
and the community. In practical terms, it sometimes plants a seed which later
Comes to flruit in a reversal of judicial authority; in the expressed preference of
e .dllss_cmmg Opiniorf by those who are not bound by the cour holding; or by
g':n‘;;l;'gtChange which overtums the rule made on the basis of the opinion of
LIy, '

Itis the elemeny of published dissents which infuses the common law with
in il;e:?ry means of changing direction. It is a facility which has been powerful
iss:minecl on the laxy in England, the United States and Australia, Necessarily,
which Bfoplnlons_ tnject an element of uncertainty into the neat syllogism

Agiing TJSfor Atiyah seems 1o cherish,
Sysiem whi II'JS backgrounq of recognition of the features of the common law
‘IUCSlion:hc are conducive 1o regular, orderly change and development, |
v ¢ stalement by Professor Aliyah that the English legal system makes

15 R Dayi . . T
% Cﬂm:r? k¢ B.ncrlcy Major Legal Systems in the World Today (2nd ed, 1978) p 130,
Suwhuis noled (1992) 66 ALS 227 (NSWCA}). :
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such a virtue of the ideal of predictability that it becomes "almost a fetish™,
Infatuation with fetishes is generally a sign of psychological illness. I would
not myself have diagnosed the English law as suffering from such an
abnormality. On the contrary, I consider that it is, and has always been, capable
of significant change. Furthermore, at least Lately, the English legal system has
been opened-cye in its recognition of the fact that judges make new law and do
not, like Aladdin, discover it in some hidden cave of the common law,17

Professor Atiyah says that monstrous infringements of freedom can arise
where the law of tyranis contains vague and uncertain crimes. Ientirely agree.
The highest possible certainty is required in the criminal jaw. But it is not
always attained. Ard it is not always attained in England.

In Sykes v Director of Public Prosecution, the question arose, ultimately
before the House of Lords,!8 whether the offence of misprision of felony was
obsolete. Their Lordships found it was not. They looked to American and
Australian decisions. Lord Denning was "not dismayed by the suggestion that
the offence of misprision is tmpossibly wide".1% Indeed, the uncertainty of the
application of the law was virtually acknowledged by his Lordship:20

Non-disclosure may sometimes be Justified or excused on the ground of privilege.

For instance, if a lawyer is 10ld by his client that he has commitied a felony, it
would be no misprision in the lawyer not to report it thcdpolice. for he might in
en

. Lord Goddard contended himself in suggesting that the offence should be
‘:pa';"&'ly Prosecuted” whether or not such an offence should exist in the law, it
assg'bfio m;:ans certain that it did before the House of Lords pronounced on
Ject for En i i
Clstwhere, gland and (hercby inftuenced the operation of the law
ck’gwm are many other areas where the English criminal law has been less than
a"]d, whe_ + Seemingly by judicial decision, the law has been developed
mu;’;p led “”‘h_ penal consequences. In the Ladies' Dircctory case, Shaw v
com ! of Public Prosecutions 2! the House of Lords found that conspiracy to
Public morals existed as an offence and could be commiued by

n l&dR.

N [9g o Jusge a Law-Maker™ (1972} 12 JSPTL 22 w0 251,
1y ibau]?g‘m (HL).

L) )
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encouraging conduct which, althGugh not in itself illegal, might be calculated 1o
comupt public morals as defined by the judges. )

Alter the decision, the Sexual Offences Act 1957 provided that homosexual
corduct between consenting male adults in private was no longer a crime.  Yet
in Regina v Knuller (Publishing, Printing and Promotions) Lid & Ors® a
publisher was prosccuted for conspiracy to outrage public decency by
publishing on the inside pages of it journal, under a column headed "males”,
advertisements inviling readers interested 1o meet advertisers for the purpose of
hemosexua! relationships.  The publisher appealed to the English Court of
Appeal against its conviction on the ground that an agreement by two or more
© persons to insert advertisements did not constitute the offence of conspiracy
because the substantive offences of which they were said to have conspired had

iisetl been repealed.  But the publisher's appeals were dismissed. Shaw was
~ applied. The English court held that the offence of conspiracy to outrage public
decency, was not limited to the commission of an act performed in public. One
- ¢an imagine the shock and homor which would be experienced by their
Lordships were they to see a local suburban newspaper in Sydney today with
page after page of advertisements for every imaginable sexual practice.

‘These cases do not represent an obsolete area of legal extension. In
Whitehouse v Lemon®™ a private prosecution- was instituted against the
#peellants who published a piece in Gay News. They were charged with
publishing a poem purponting to describe, in explicit details, acts of a sexual
character on the body of Christ immediately after Mis death. The charge laid
as blasphemous libel. The majority of the House of Lords (with Lords
Diplock and Edmund-Davies dissenting) held that the existence of a

blasphemous Tibel did not depend upon the accused having an intention to
- HSD!Ieme. It was enough that the publication was intentional and that it
 tomstituted a matier calculated to shock or outrage the feelings of Christians.
: IWIIh' two such noble and leamed dissentients, it can scarcely be said that the

aw Invoked against Gay News was certain. Yet il was criminal, And the

Publishers were punished.
| SO&!S;::.I More recently the English Court of Appeal held that satisfaction of
pmccualSOChlsuc libido was no defence to a charge of assault. Although the
 Vas heldor had. 1o prove absence of consent in order 10 secure a conviction, it
cause agy that it was not in the public interest that a person should wound or
“Such 1 ual b?'dlly ham_ to another "for no good reason”, In the absence of
satist feason”, the victim's consent afforded no defence o the charge. The

v.a‘_‘ion of the victim's libido did not constitute such a good reason. The

. oS were affimed,

 where ?{r the foregoing decisions involved the tmposition of criminal liability

 decisions %2 by no means clear that it pre-cxisted. in reaching the several
Collected, the English courts did not apply mechanically pre-existing

T gy o
LR 633 (HL).
n 119%9) 2w 231§}|Lg_
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standards. They applicd reasoning which led to their respective conclusions.
They did not always disclose the policy considerations which led to the choice
of one rather than the other conclusion, The notion that these decisions were
enlirely predictable is as misleading as the suggestion that English criminal law
contains no vague and uncertain crimes. 1 have no doubt that some of those
prosecuted and convicted of the criminal offences recorded in the preceding
cases would have regarded their conviction as monstrous infringements of
freedom and tyrannical interference by a state operating on the principle that
"nanny knows best”.

- Professor Atiyah suggests that people should "be able to sleep peacefully in
their bads" withoul worrying about being affected by unforeseen legal liability
in tort. Tell that 10 Mr David Stevenson, whose bottling company had been
preparing acrated water for many years before Mrs Donoghue walked into the
Wellmeadow Cafe in Paisley in Scotland.?* In a stroke, the majority of the
House of Lords led the common law of England and Scotland 10 a new level of
legal principle in the solution of claims in negligence. Professor Atiyah himself
has said "that the case contains probably the most famous dicta in all English
case law" 5 Qvemight, the multitude of categorics for the establishment of
liability came to be subsumed in the principle that you should not injure your
neighbour;

The rule that you are to love your neighbour becomes the law, you must not injure
your l:g(nighbour; and the lawyer's question, Who is my neighbour? receives a
restricied reply. You must take reasonable care 1o avoid acts or omissions which
Jou can reasonably foresee would be likely to injure your neighbour. Whao, then,
1 law is my neighbour? The answer seems 1o be - persens who are so closely and
directly affected by my act that I ought reasonably 10 have them in contemplation
& being 5o affected when 1 am directing my mind to the acts or omissions which

are called in question, 26

_Th}S may be the most famous case of the development of a new legal
%‘?"C'P]E by the English courts this century. Bul there are plenty more. Lord
dclpkl)ck dcclarcd, al the end of his career in the law, that the greatest
Yelopmenis which he had seen were in administrative law. Many of these
inc::cd‘ over to the great benefit of the other countries of the common law,
n l‘}"lg Au.slyaha. Many bold and beneficial decisions have been derived
decison .ficmm.on of the House of Lords in Ridge v Baldwin?" From this
benefiy 0-’_ [; Yast body of common law prnciple has been built up to the great
tngunge of Chl‘lbcny of the citizen". Sometimes it does battle with the apparent
may sgy notlh% formal instrument, an Act of Parliament. On its face, the statute
OMman 1 'Ng about the problem of justice before the courts.  Yel the
Beficig] o “f\tll then resolvlely fill the crevices of the statule with its
PANCiples, An element of uncertainty is necessarily introguced. But

u Dowg R
Phut v |
B o Niygs :n:";f}mn (1932} AC 562 (L),

: 1‘: ¥ Miupea g 5;‘8‘ Aliyak's Aceidents Compensation and the Law (4thed, 1987) p 66.
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it is one tolerable in a democracy for reasons I endeavoured to explain in Yuil!
; & Ors v Corporate Affairs Commission of New South Wales. 28 Although the
‘ decision in that case was later reversed, by majority of the High Court, I believe
that the reversal concemed the application of the principles in the particular
case and not the principles themselves. This is what I said:®
[Ajlthough parliaments today have the legitimacy which derives from universal
suffrage and modern clection law, new and different qg‘oblems present themselves.
They require vigilance on the part of the courts. To some of these problems,
atiention has been drawn in an earlier decision. Thus, in Re Bolien; ex parte in
Beans (1987) 162 CLR 514, the danger of legislative oversight was mentioned.
Equally dangerous is the loss of attention 10 basic n%hr.s_ which may accompany
the very growth in the quantity and complexity of legislation which is such a
feawre of our ime. Legislatures, both Federal and Stale, have reco%nised this
problem by the appoiniment of Parliamentary commitiees, with terms of reference
designed 1o <all 10 notice such problems whenever they occur, However, it is
inevilable that some such Rroblems will often escape notice. This is where the
1 gssertion by the courts of the rule construction applied in Baker Balog and many
] ather like cases has such a great social utility. It may delay, on occasion, the
schicvement of the intention in which parhament had, It may lemporarily
inlerrupt the atminment of an important legislative purpose. It may even
sometimes give rise to a fecling of frustration amongst legistators and those who
advise them. But the delay, inlerru;{)tion and frusgation are strictly temporary.
And they have a beneficial purpose. It is to permit Parliament, which has the last
say, an opperiunity 1o clarity its purpose where the cour is not satisfied that the
purpose is sufficiently clear. And that opporiunity is reserved to those cases
where imporant interests are at stake, which might have been overlooked and
which deserve specific atention.

The notion that parties organise their affairs in life to conform to rules of law,
4 suggested by Professor Atiyah is, 1 believe, self-evidently false. In the field
of lors, insurance and often compulsory insurance relieves the parties of the
obligation 10 do so. Indeed, in Australia at least, the impact of compulsory and
common insurance on the development of the law of torts has lately been called
0 altention®  For example, there can be little doubt that the provision of
tompulsory third-party insurance against motor vehicle accidents has altered the
Ec';zlz;lon of courts, over time, o‘f what constitutes negligence in the driving of
tXistenr Vch_lclc.f'l Similarly, it would be unconvincing to deny thai the
emplo Cerof‘lns'u‘rancc }-1as affected the det'lnm‘on by. COUITS of the scope _of an
wcd Yers Imbll'tly lo its employees and the imposition of positive duties of

u;m prevention such as now exists under the common law of Australia. 32
3;9801;;2“ rpolcmial tortfeasors are sleeping peacefully at night in the
3 more bccaﬂ of the prccjmtab:luy of the outcome of claims against them, it is
: S¢ they are insured then because the resubt of such claims is clear at

aq
o 'mfgﬁswm 386 (CA),

L wurm.see slio Mcllugh note 9 supra st 122 1f.

Y uuoiﬁm Haspial v Currie (1987)9 NSWLR 511 &t 515 (NSWCA).
Q’Nmsmh W o4 (unrepored, NSWCA 10 September 1991); Milchell v Government frswrance Office
R ovn Fo ales (unreported, NSWCA, 1 Aprit 1992).

undry Pry Lid v Braistina (1986) 160 CLR 301 11307 1,
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: i'aw; Most cases are decided upon their peculiar facts. These are often disputed.
.There resolution is frequently uncertain. But even when the court gels to the
law, it too is frequently uncertain, Take Herrington v British Raitways Board®

reconsidercd the responsibility of an occupier

towards child trespassers. Take Papantonakis v Australian Telecommunications
- Commission3 where the High Coun of Australia swept away the categories of
rles for the determination of occupiers’ liability. In a swroke as bold as

court subsumed them ail in a simple general

enson the path has not been an even one, whether

England or Australia. For instance in Anns v Merton London Borough
ouncil 3 Lord Wilberforce imposed a duty by the common Iaw on a local

Oliver later pointed out in D & F Estates Lid v

hurch Commissioners for England:6

principle of a parallel common law duty in a local
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of those statutory dulies, but also an cnure?( new
i
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with which the Act was dealing; it must be satisfied that by inadvertence
Patiament had overlooked an eventuality which had occurred: and it must be
ahle to state with certainty the words he Parliament would have used if its
atiention had been drawn to the defect.

i This purposive approach to the construction of legislation gained momentumn
in England with the decision of the House of Lords in Fothergill v Monarch
Airlines Ltd*0 The expressions by the Law Lords in that case added impetus o
the passage of legislative injunctions to courts, in Australia and elsewhere, to
§earch for the purpose of the legislation and then conformably with its language,
o give effect 10 that purpose. In Australia, the purposive approach in the
fonstruction of legislation is now well established. It is enjoined by statutes
Federal and State?! and by the common law, 42

{, Thes, even where a high formality of statutory language tends to reduce the -
wope for unceriainty a degree of uncertainty almost always remains. This is
cause languige, of isell, is {requently unclear in its denotation, The English
:angunge in paricular is unclear. One reason for this is that it represents the
namiage of two major language streams, being the original Germanic language
W the Anglo-Saxons and the official Latinist Noman French brought 10
ingland in 1066 by the Conqueror, As the principal intemational language,
inglish is now constantly enriched with words bearing ideas derived from many
iher sources, These features of our tongue add immeasurably to its value in
[‘lelalum.‘ Bul they add 10 its uncertainty in the law, They present judges,
|1nu§lly'daily. with choices.# Those choices must be worked out by reference
2. principles which the judges expose. A recognition of the phenomenon of
hoice reduces the itlusion of predictability. The choice is ultimately made in

dined in the legat discipline, to come to different views upon the same formal
Stument * yg;

il g precisely the same techniques of statutory interpretation
i\lande‘ o the Judlc_ta:y. This is as much a problem for the Jjudiciary in
Biard as i Australia or the United States. It is just part and parcel of this
mﬁf.ﬂle Judicial fun_clion. Inescapably it reduces the predictability of legal .
b oresth‘ [ course, this says nothing of the many cases which never come to
fas i € cases which do come and in which the result is plain enough. But
wHUnili els a mistake 10 exaggerate the ambiguity of the law and the
Dofien l.s of choice 50 it is an EITOT 10 exaggerate predictability and Lo say
- n0talegal problem thay “you are bound to lose for to win]"

o aces
-ty AC281 (g,

Ale, [
Kingion, & 0% Act 1901 (Cihy 5 514 A; Interpreiation Act 1987 (NSW) 133,

E,’M'n its ;’ YKeprose pry 144 (1987) 11 NSWLR 404 at 423 (1 (NSWCA). See also Metlugh not

S“Rcé.. .
o0 Ex parte Beane 91947) 162 CL7 Staasio.
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Professor Atiyah praises the self-restraint and self-discipline of the English
judges. He piclures them as content to perform a saintly role of self-denial
rather than to solve in a novel way the problems before the, To the extent that
they have lacked the stimulus of a national Bill of Rights, this restraint is
probably as true of the Australian as of the English judiciary, No judicial
decisions appointing judges to run the prison system are found in our
casebooks. On the other hand, it is a trifle exaggerated to say that judges in
England or Australia have only 1o identify a legal defect 1o expect Parliament 1o
act to correct the problem so called to notice. In the High Court of Australia
this was self restraint, until recently, the approach frequently favoured by the
court as the decisions in such cases as Dugan v Mirror Newspaper Ltd, %3 Stare
Government Insurance Commission v Trigwell* and Mcinnis v The Queen?’

demonstrate.

" However, more lately in the public and private law and sometimes in
drmatic ways, the High Court has led the Australian judiciary into a more
creativity phase. There may be some loss of predictability, But the increase in
the relevance and justice of the law more than compensate.*®  Moreover
whereas once the High Court discouraged the final courts of the States and
“Temilories of Australia from legal innovation, now it has recognised the reality
that few indeed are the cases with which it can deal.*? Upon this basis Courts of
~ Appeal and Full Courts of Australia have been enjoined 1o play their part, where
appropriate, in the development of legal principle. Certainly the Court of
Appeal of New South Wales has striven to do s0.% It is done so within the
a_ul!mrity and under the supervision of the High Court demonstrating a creativity
Which, in my respectful view, is an essential feature of the common law system

§ . ofwhich it is a par,

Morp laiely, the creative function of the High Court has been explicitly
fecognised as never before, [n The Queen v McKinney & JudgeS! the High
Court laid down a "rule of practice™ in respective of judicial wamings to be
iven about uncorroborated confessions to police. It ruled that these should
apply for the future”. This was the first explicit assertion of a power of
Prospective overruling of earlier lcgal authority although this facility had been
—

4 09192018 55y,
‘: 0999) b2 g 67,
:s (197%) 143 C1g 575,

' W:'ﬁ“”“ v Trappet! (1980) 146 CLR |: Codelfa Construction Pty Lid v State Rail Authority of New
Hatetey ¢ (1982) 149 CLR 337; FAS fnsurances Lo v Winnebe (L982) 151 CLR 342; Legione v
" © (1983) 152 1R apg, Hackskaw v Shaw (1984) 155 CLR 614; Swherland Shire Council v

"";;3('?35) 157 C1R 824; Cank v Covk {1986} 162 CLR 176; Ahe Kaw Teh v The Oueen (1985) 157

“0'0938‘ Cole v Whafiett (1988) 165 CLR 30 Trident General Insurance Co Ltd v McNiece Bros Pry
# V6 CIR W07, McKinne v v Tie Unees (1991) 178 CLR 468,

Set ef Triden ¢,

eneral Insurgace Co Lid v McNiece Bros Pty Lid (1987 8 NSWLR 270 (NSWCA);

%80 ¥ Distpig Coury (NSW) (1988 ‘ I .
o . W, B
g g:mmmwm oo \3, é 2 ) 12 NSWLR 588 (NSWCA), Haiabi v Wesipac arking Corporation

C ey and Judge v Th, Queen (19913 171 CLR 468 at 474,
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“hinted at in several earlier decisions.52 Iis application in the particular case has
been subject to judicial comment and was severely criticised by.Jusncc Brennan
in his dissenting opinion,5? I is enough to say that, at least in Australia, the
decision shows how far we have come from the declarity theory of the
mechanical application of predictable laws to which Professor Atiyah is so
am“'Ii:rgu:k:cision in McKinney and Judge may be criticised. But it is open to
q;:estion whether the "restraint” and "self-discipline™ of the English judges has
produced a beiter law for that soclety. The crisis in the English criminal justice
system is scen in the wrongful convictions of the Bimmingham Six and other
Irish prisoners. These shocking cases of legal injustice cast doubt on the
wisdom of leaving it to Parliament to defend basic liberties in the criminal trial,
This may amount to pious Pilate-like washing of hands of difficult problems.
To consign the problem of reform to Parliament may be nothing more than seif-
indulgence or self-deception on the part of the judiciary. This much the High
Court of Australia eventually recognised. That recogniiion heips to explain the
‘extremely siringent standards now laid down by that count.%* Those standards,
“established by judges, may help to defend the Australian criminal justice system
from the abuses which zre now the subject of the English Royal Commission on
Criminal Procedure. It is not enough to say that that Commission will help the
kegislatures in due course, to solve the problem. In the meantime many people
wem wrongfully convicted. Unjusdy they spent years in prison. And whether
Parliament will ultimately get round (o enacting reform remains to been seen.
In England, as in Australia, it is easy o call a Royal Commission or to refer a
Malter to the Law Commission. Much more problematic is the passage of
tegistation based on such reports. There is a reason why Lord Denning would
Mt wait- for Parliament but, using the techniques of the common law, would
- IMroduce the principles into the law by judicial creativity, In the light of
hindsight, it would have been no misfortune if the English courts had earlier
adopted the principles now stated as the common law of Australia by our High
Court, - The Power to do so and the availability of the techniques cannot be
d‘"’blcfi. But as I have demonstrated, the judicial creativity of the English
“ourts in matters of criminal taw has usually had a difficult concem,

V. CONCLUSIONS

til ma}:Se thal at various Stages in his essay, as in earlier works, Professor
¥ _ a3 acknowchgcd that any system of law has elements of uncertainty,

e e———

5 T

I » s,e;’ Deanc ) in Oceanic Sun Line Special Shipping Ca Inc v Fay (1988) 165 CLR 197 at 257,
X L ) i McKinney note 51 Supra at 48], 4835,

The 'Q':‘"‘ lﬂ’“mple. ee the sirict e for warnings on identification evidence laid down in Bomtican v
mmsﬁécf)z) 66 ALIR 285 (FC): compare The Queen v McKinney and Judge {1990) 46 A Crim R
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Predictability is alwiys a matter of degree, Upon this all sensible people can
agree. It is in his repealed laments of about unpredictability, in his asserted
fetish” with formality and certainty and in his criticism of unidentified
components of the creative clement of the common law that [ beg to suggest
ermor. Especially in his criticism of the American legal system and his adulation
of the English, I fear that Professor Atiyah betrays to the error of inteilectual
xenophobia which is never far from the surface in the English cultural tradition,
The United States legal system may haye many faults. But iis capacity 1o solve
enomously important and complex problems of that society where Congress
has failed to do so, cannot be doubted. It wag the couris not Congress which
tckled the thomy issues such as desegregation, unequal electorates, police
violence and oppression and abortion. No reader who saw the television
documentary Keep Your Eye on the Prize could fail to have becn moved by the
tourage of lawyers, black and white, who evoked the constitution of the United
States and the rule of law to secye equal rights for the citizens of that country
tegardiess of their race, and through the couns.5 With every respect, I find the

measured against the praise of the English system. England's judges, of great
iniellect and integrity, come from a highly uniform social and educationat
backgroung. They number few women and still fewer persons of minority
f&ts. They wear a uniform which even the new Lord Chiefl Justice
atknowledges puls them "out of toych”, They are faced with many urgent
changes, most of which they have resisted, Even the right of audience of
selicitqrs in the higher couris has been objected 1o - a privilege enjoyed in
Australia these Past one hundred and twenty years. Self-satisfaction with a
legal system which blocks needed-reform merely results, in the long run, in
Public dissatisFaclion with the many instances of individual injustice which then
me to notice, 56

Bylcs there must be, Analytical reasoning, intellectual honesty and candid
Dpinions are ¢ hallmarks of a judiciary of integrity which observes the rule of

0mal and ‘whoi]y predictable may result in a few observers who love fairy

better at night. Buf it does not enhance the legal system. It is
- Itis fundamemal]y incompatible with the creative element of the
COmmon |ay,

ftmai;al!se ihe law of Australia is the gift of (he cominon law we will always
iNierested in, ang benefit from, its experience in England, Perhaps
We are (as Professor Atiyah suspects) half-way between the ferment of

5

oy f Shurartz Thy Ny, Right and Constitution (1990) p 21 ff,
Wy ;;lalsagzlc in Australia see Tricontential Corporation Lid v DIHAB} Lt (1991) 21 NSWLR
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the United States and the tranquil pond of England, Australian judges and
lawyers can probabty look on each of these great systems with more realism
that those who are closer to them. We should do so drawing upon the strengths
of each. We should do so without illusion or prejudice, without being blinded
by immature adulation or stereotyping condescension.

There is much else that one could say in response o Professor Aliyah's essay.
But perhaps it is enough to close with a reference to recent decisions of the
English courts which have held that the rule of law, long established, that a wife
was deemed 1o have consented irrevocably to sexual intercourse with her
husband was no longer the law of England. So it was held - in the face of long
standing authorily - that therefore her husband could be convicted of rape.57
The rule of exemption was not new. It went back to Sir Matthew Hale's
pronouncement in the History of Pleas of the Crown published in 1736, It had
been repeatedly applied ever since. It had undoubtedly assumed the status of a
clear formal rule to adopt Professor Atiyah's terminclogy. In other common law
jurisdictions, such as in Australia, it had becn expressly repealed by statute
being accepted as the common law rule. Did the English couns, with that self-
discipline and restraint of which Professor Aliyah writes, mechanically proceed
10 apply the long established rule? Of course they did not. The Coun of Appeal
explored the policy issues including by reference to the "literal solution”, the
“tompromise solution” and the "radical solution".38 It declared that in 1991 the
husband’s immunity, as expounded by Hale, "no longer exists”.

We take Lhe view that the time has now arrived when the law should declare that a

rAPiSL remains a rapist subject to the crimingl law irespective of his relationship
with the victim 5%

; th_n the appeal reached the House of Lords, Lord Keith of Kinkel spoke for
& inanimgus pancl.%0  Again, he acknowledged Sir Matthew Hale's instruction
Of1736. He listed the texts and cases which had applied the principle that "the
husband cannot be guilty of a rape committed by himself upon his lawful wife”,

¢ scknowledged that thig princlple had endured for over a hundred and fifty
Jears, But then he drew on the 1989 decision of the High Court of Justiciary in

] . .mr‘;’;ﬂ:‘;“;l; cited with approval the judgment of the Lord Justice-General,

. ﬁ[l"['_c system of law will always have regard (o changing circumstances o test the
Jca Sni \Catlon for any exception to the application of a general rule. Nowadays il
0L seriously be maintained that by marriage a wife submits herself irrevocably

: ﬁmxyal intercourse to all circumstances... whatever the position may have been
-, W earlier centuries,

3 Retina v (155

X it oy NI2WLR 1065 (Ca),
o Moy,
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This new principle was held now 1o be the law - as valid in England as in
Scotland.#? Lord Keith observed for the House of Lords that it might be taken
(hat the proposttion of Hale was generally regarded as an accurate statement o_F
the common law of England. The comlznon law was, however, according 10 his
Lordship capable of evolving in thc.l:ght of changing social, economic and
cultural developments.  Hale's proposition reflected the state of affairs in these
respects of the time that il was enunciated. "Since then the status of women,
and particularly of marricd women, has changed out of all recognition in
various ways which are very familiar and upon which it is unnecessary to go
into detail.”

An apparent obstacle was presented to this progressive re-statement of the
common law in tune with current notions. The Sexual Offences {Amendment)
Act 1976 s 1(1) provided for an offence of "unlawful” sexual intercourse,
Against the backdrop of Hale, it was argued that the subject sexual intercourse
was not "unlawful”. Their Lordships did not find this “an insuperable obstacle”,
By a plain policy decision they passed it by, The word "unlawful” was to be

- treated as “mere surplusage”.®  Also overcome was the principle, which

doubtless Professor Aliyah would have urged, that "the court should step aside
10 leave the matter [of reform] to the parliamentary process”. Their Lordships
approved Lord Lane's dictum in the Court of Appeal":
This is not the creation of a new offence, it is the removal of a common law
fiction which has become anachronistic and offensive and we consider that it is
our duty having reached that conclusion 1o act upon it.
_ The husband's conviction was affirmed. Was this a case of judicial
indiscipline? The oppressive, tyrannical and retrospective creation of ciminal
llahil_ity? The spread of the American judicial disease across the Atlantic? Or
Was It rather, as their Lordships asserted, the ordinary function of the common
law judge, with authority to do so, developing and adjusting the judge-made law
10 apply o new and different social circumstances?

By this decision of the Housc of Lords, the English judges have declared a
new nitle, 1t is one applicable not only for the future but retrospectively, This
was done by the judges' in precisely the way it has been done by their
P{edecessors for centuries. It was done to keep the common law in harmony
?ﬂlh the values of (he society it serves. It was done with attention to what the

 Judges perceived (0 be the demands of society. On this occasion, it was done to

:f\l;ncve ix! the English law the application of basic principles of human rights
cquality before the law. The change was not apparenty [elt to be a matter

c‘;'e;finbarmssmer_u or apology or even explanation. It was simply part of the
- Tose by English judges of the judicial funciion reserved to them by the

LAg N T T e
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common law which their predecessors invented and have practised day by busy

day in the cours. . - . .
The lesson of this case 18 that, when it suits, the English legal system is not at

all pld-fashioned and hide-bound. When it is deemed necessary, the English
judges are no more self-disciplined or captive 1o past dccmon_s tl'lan their
American cousins, When Lhey feel the need, English judges will invent or
sholish or retrospectively apply criminal law, despite the injunctions against
vague and uncertain crimes and crimes restrospectively "declared” and
epforced”. Pace those who wanit io sleep peacefully in their beds with
eeriainty about the law of tor1s, contracts, wills or anything else, the English law
- on these subjects, like any other commion [aw sysiem, is constantly in a state of
development and change.

In this way, the real focus of atiention of contemporary lawyers should be
upon the extent of legal creativity, its proper occasions and the techniques that
may be used to achieve and justify it. It is herc that differences may exist both
across the Atlantic and on the long journey to the Southern Hemisphere which
Professor Atiyah took to deliver his lecture. Perhaps if that lecture had
concentraicd on these issues it might have afforded a more useful insight and
intellectual tools apt for analysing the English and United States common law
and drawing lessons from cach of them for the legal system which we, in

- Australia, have developed for ourselves.






