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Progress and human prejudices: The bomb dropped at
Hiroshima caused a flash, described as brighter than a thousand
.sgns. In an instant the world was changed. The problem for the
t.:.oming‘ century is to illuminate the mind of humanity with the message
of Hiroshima and of the other technologies for which the mushroom
cloud is the symbol. |

Intercontinental jets, international, instantaneous
Vtelecommunications and novel global challenges (such as HIV/AIDS)
_denonstrate to the rational mind the commonality of human concerns on
'this vulnerable, blue planet. They suggest the imperative need to
build a real new world order. In truth, we can see in shadowy
s outline the beginnings of a framework for world government. .In the
United Nations Charter, it is anchored firmly in the bedrock of
universal human rights.? In the exposition of basic human

rights and in the creation of national, regional and international

Machinery for its protection, our world has made important strides




:ince piroshima. A network of inter-related international and
5
':regioﬂal statements of basic rights has been adopted. Any visitor to

Geneva, paris, Strasbourg or New York will see the ready evidence of

'V:t.he'busy work of the agencies of international government which

expound the minimum standards and measure the performance of

iﬁdividual countries, against such standards.
yet the capacity of the human mind to progress in harmony with
g’?ea£ leaps of technology is notoriously limited. Before
ané.esthesia, it was the skill of the surgeon to remove a limb in a
: ﬁatter of seconds. It took a decade after the advent of ether to
adapt general surgical skills to the new environment of the operating
: '£1';1eatre. The termination of the Cold War should have liberated the
-planet for a new era of human rights. Some progress has certainly
been made. But in all teoo many regions of the world we see a return
to 19th century nationalism, to the renewed ascendency of local group
,identity and to the discrimination against minorities left over from

the vast Soviet empire which has so quickly collapsed.

In a conference on the rights of minorities held in Tallinn,
_Estonia in January 1992, I heard many calls for the expulsion of
Russian and other ex—Soviet peoples from the Baltic republics. Few
pédple in Australia have any conception of the huge movements of
populations forced by pelitical events in earlier times on the face
'_Of ‘Burope and other continents.? Since Hiroshima, we in
fiA.ustralia have received the overflow of some of these movements. But
in our antipodean dreamland, behind stern immigrations laws, we have
b-ee“. immune from most of the suffering. The revival of nationalism,
and its melancholy companion, populist politics, comes at a time when
tt‘-Chnolog;,r beckons humanity to a new, international prospective of
uman destiny. Yet even in our own land, with its many achievements

Of multicultural diversity, we have lately been diverted into a call




" pack to ‘nationalism which is frankly old-fashioned and immediately
popular in some circles for that reason.

| It is vital to see the themes of which I will speak in the
'.cbntext of this large canvas. It is a common jest about lawyers that
;heylsharpen their minds by narrowing their focus. Yet unless the
" mind perceives the great mosaic of international developments,
' ;timulated by global technology, the outdated narrow focus will
?ersist- Intellectual liberation comes from a perception of the
gpeed with which international human rights principles, developed,
stated and applied by international agencies, have begun to influence

o Bill of Ri ; no ty: In my professional career,
- ag an Australian lawyer, I have seen this change and the beginnings
~of its impact on the laws of Australia. Imn a small way, I have
~participated in the change and continue to do so. The major
'.Vstimuli to the concretisation of international minimum standards
: #vailable in our countriee are missing from Australian domestic law.
'_Tﬁere ie no regional charter of human rights equivalent to the
Buropean Convention on Human Rights, the American Convention on
Human Rights or the African Charter on Human and Peoples'
.:-R_'ights. Accordingly, there is no regional court or commission,
'_e;tfernal to Australia by which, under a treaty or otherwise, our
jurisprudence can be obliged to conform to basic minimum standards of
hunan rights. One of the most interesting developments for a common
law lawyer to observe at this time is the way in which law in the
) Ufli’ted Kingdom (from which so much of Australian law is derived) is
"ndw being criticised and altered following complaints which lead to
'ﬁhé"measurement of that law against regional and international
'f_"_tandards. In important respects, English law has been found to fall

short of acceptable minimum standards in matters such as freedom of




: xp;ession" prisoners rights; discrimination against homosexuals
e

3
“etcC.

There is talk about a regional human rights convention for Asia

_and the Pacific and a court to go with it, The speed with which

B changes occur in international affairs today makes it impossible to
deny absolutely the prospect of a similar development in Australia's
region. But the chances appear thin, not least because of the many
abuses of human rights by the governments of newly independent
countries in the Asia/Pacific region. At least in the North Asia, it
is also relevant that Confucian attitudes inculcate notione favouring
the community over the individual; duties over rights; and the rule
of men of virtue over the just rule of law.*

Nor have we in Bustralia had the stimilus of a national bill of
‘rights, to provide the vehicle for the importation of the developing
jurisprudence of human rights emerging from international agencies:
" most especially the European Court of Human Rights and the United

'ﬁations Human Rights Committee. In 1989 Chief Justice Mason pointed
‘out that Australia and New Zealand were virtually alone in standing
~outside the movement to provide for constitutional guarantees of
 human rights.® Since that time, the New Zealand Parliament has
enacted the Bill of Rights Act 1990 (Nz). The courts of New
Zealand are now busily engaged in applying that important charter.
- Although not constitutionally entrenched, its impact, already, is
significant.®

Even in Hong Kong, on the eve of an otherwise shabby
Capitulation and withdrawal of the British crown without adequate
Measures for the fundamental right of self-determination and
Ee]-f"gOVermmmt,-" the departing colonial rulers have provided a

_ Bill of Rights which effectively introduces into the domestic law of

t . . , .
he ¢olony key provisions of the International Covenant on Civil




~and political Rights (ICCPR). Notably excluded are those which
relate to self-determination and self-government.® But most of
) th o basic rights in the ICCPR have been made part of the law of Hong
Rong-

So here we are in Australia, a sleeping continent. Always the
--éreat south land: the viectim of the tyranny of intellectual
-":.d.j_stance' doing it, as usual, ocur own way. But not quite. For, in
l' 1égal terms, our own way is all too often living in the past. We
_-f-c,;c;ntinue to apply concepts of law developed in England earlier in the

“century and before, at times when our international position was

' un.te different from what it is now and before the impact, especially
3 following Hiroshima, of the movement towards the internationalisation
of human rights. '

There are, of course, notable exceptions to this somewhat bleak
landscape. Some of them represent significant achievements of Labor
;(.Iwernments at the Federal level. I refer to the Racial
;ﬁj_.'.scrimination Act 1975 (Cth) which implemented in Australia the

: Interpational Convention on All Forms of Racial Discrimination.

I refer also to the Human Rights and Equal Opportunity Commission
~Act 1986 (Cth). That Act replaced the Human Rights Commission
}_est_a.blished under the Fraser Governmment's Human Rights Commission

:Rc.ft 1981 (Cth). It established the new Commission with wider

: P§Wers. These include the promotion of an understanding and
: ?‘_??éptance and public discussion of human rights in Australia and
.:I-'!'Crutiny of Australian laws to ascertain whether there are
lnéonsistencies with various specified international instruments of
}}Wﬂ?ﬂ rights including those set out in the five schedules.?

MSD relevant now is the Sex Discrimination Act (Cth) and the

fflrmatlve Action (Equal Employment Opportunity for Women) Act




glimiﬁation of All Forms of Discrimination Against Women.

put what we still lack in Australia are general normative rules

to which we can appeal to in the courts and use in the daily work of

A:ustra-lian lawyers. Our courts have rejected the notion that there

are "rj,ghts which run so deep that even Parliament cannot override

- them.° 1 support that rejection. The notien has no

o legitimaCY in our democratic system. It elevates the judges, by

their own say—-so and without the authority of a constitutional or

other law, to a pretention as to their functions which they should

not assert without clear authority deriving from the people.il

The recent attempt, at referendum, to secure the passage into the

Australian constitution of human rights provisions did not even come

- tlose to the majorities required by s 128 of that Constitution. The

Bicentenary referendum in 1988 could muster only 30.4% cof the

population to support the proposal to extend the right of trial by

':j:ury; to extend protection for freedom of religion and to ensure

fair terms for persons whose property was acqguired by any
I

~government. In not a single jurisdiction of the nation was a

'_majbrity secured. The result bore ocut, once again, Professor Sawer's

striking comment that, constitutionally speaking, Australia is a

“frozen continent.

It may be said that the Government's strategy and suppori: for

- the 1988 referendum was wholly inadequate. The ground for bipartisan

'BUPPOrt was not properly laid. The campaign was muted and

Unimaginative, There are still some who call for persistence with

the path of formal constitutional reform. But the record is
sobering,

‘polls '

Too much store should not be placed upon transient opinion

short of the one that ultimately matters.

On the grand gcale, therefore, we appear to have reached

Oething of a blockage in giving effect, in Australian law, to




=g§erging international minimum standards in human rights. Of course
B t ig possible that all problems will suddenly fall away. Perhaps by
i

e century of federation, our people will radically reform the

th
.p;ustralia“ constitution, abolish the Commonwealth, establish an

"Australlan republic, abolish the states, enlarge the powers of local

'govemment, entrench a treaty of reconciliation ws.th the Aborlglnal
- people and set in place a modern charter of rights, justiciable in
,..'-éhe courts. Anything is possible. Whether all or any of these
-.-'z‘cleirelopments would be desirable may be debated. I suspect that most

f our fellow citizens in Rustralia would not wish to absorb so many

radical changes 60 quickly. Learned commentators may despair of the
indelible conservatism of the Australian people. But Australians
- look about their country and compare it with other polities and
ﬂ::ra.t.her prefer at least the broad features of what they presently see.
Attaining modest obiectives: If this is the conclusion
that is reached, the way ahead for the domestic application of
einérging international human righte standards appears to involve a
.'mjore subtle and piecemeal :approach. More of the same. More
fifxi:ernational treaties ratified. More willing acceptance of the
"ah:t-hority of international agencies established by such treaties to
'n_\;.'restigate complaints by individual Australjians about suggested
.liéii-compliance of Australian ilaws and practises with such treaties.
__'_Hd'r':e jurisdiction to the ;{uman Rights and Equal Opportunity
Comm:.ss:.on under such treatles to investigate and identify local
duhnrmonies with internat:.onal law and to educate lawyers and other
.Cl.-_tlzens in this country. Obviously, these are desirable
' 'déVélopments .

M E G Whitlam, in a relentless pursuit of the Federal Labor

:90vernment, has asserted that:

. "The Hawke government ... failed to keep pace with




community aspirations in human rights; ... It may well
pe true that no nation has said more about human rights
than Australia; it is certainly true that dozens of
nations have done more about human rights and have done
so more promptly and whole-heartedly. Australia is seen
in Europe and Asia to be constantly making bilateral
protests to other countries on human rights and
constantly stalling on the most effective steps to bring
human_ _rights 1into a framework of international

law. "

Mr whitlam's assessment may be an overly harsh one and especially
"'af.ter the accession of Australia in September 1991, to the First
:5C;étional Protocol to the ICCPR, It is this accession which will
pfe.rmit the United Nations Human Rights Committee to receive, and
;liver non-binding but highly authoritative opinions on, individual
cc;mplaints which allege violation of rights recognised under the
.C;vmant where domestic remedies have been exhausted and where no
;éffective domestic remedy is available. The path to this important
Eep was a long and tortuous one. Mr Whitlam deserves full credit
;r his single-minded pursuit of successive Ministers in their

auitimately fruitless attempts to persuade all members of the Standing

'Cémmittee of Attorneys General to agree to the step. Ultimately,
nly New South Wales and the Northern Territory held out. The
ederal Government, as the international representative of Australia,
went ahead and ratified anyway. Approbation must also be given to
ér_lator Gareth Evans, to Mr Robert Tickner and to the Hawke

vernment for taking this bold step. Once taken, it is difficult to

femains to be seen. To this subject I shall return.
For the moment, I wish to examine the two ways in which
8tralia‘'s domestic law may be stimulated, and where necessary

Anged, by reference to the developing standards of human rights,




'on controversy in legal circles in Rustralia and elsewhere. For
muc

-"‘.ch of them, I wish to draw upon my own experience. I do so not for
ea

~ the gsual reasons of vanity but because my opportunities have

Lrovided me with an insight which I wish to share with Australian
p

-jawyers. 1 believe they have relevance for the development of our

. légal culture for the century to come.

The first involves the development, in international agencies,

.:"of principles which then influence highly specific areas of domestic

iaw in ways which bring that law into harmony with internationally

o _j'a'ccepted principles. The second concerns the réle of the judiciary \ ‘
('and hence of lawyers generally) in interpreting ambiguous

legislation or filling gaps in the common law by reference to

international human rights principles.

Privacy: In 1975 I was appointed first Chairman {as the

-office was then styled) of the Australian Law Reform Commission
+{ALRC). The Law Reform Commission Act 1973 (Ct.h) contained in

"5 7 a provision unusual for Australian legislation, Federal or State:

"7. In the performance of its functions, the Commission
shall review laws to which this Act applies, and
consider proposals, with a view to ensuring:

{a} that such laws and proposals do not trespass i
unduly on personal rights and liberties and e
do not unduly make the rights and liberties 1S
of citizens dependent upon administrative s
rather than judicial decisions; and

{b) that, as far as practicable, such laws and P
proposals are consistent with the articles of S HT
the Internaticnal Covenant on Civil and )
Political Rights.*

At the time thig provision was enacted, Australia was not a party to

- the 1CCPR, Still less had it accepted the jurisdiction of the Human

qu_hts Committee established under the First Protocol to that
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covenant - Nevertheless, the criteria of the Covenant were accepted

by Federal parliament as a standard against which the work of the

commission gshould constantly be measured.
tn the first task received from the Whitlam government

( concerning complaints against police and criminal investigation) the

!

preamble tO the reference affirmed:

w(bj) The commitment of the Australian government to
bring Australian law and practice into conformity
with the standards laid down in the Internaticnal
Covenant on Civil and Political Rights."”

The Law Reform Commission never took the commitment to those
principles lightly. In discharging its first reference, regard was
paid to the requirements of the Covenant.l? However, in the
light of my later knowledge of human rights jurisprudence, it would
be honest for me to say that less attention was paid to the
principles of the Covenant than might have been. Like other
Australian lawyers, the Commissioners and the consultants were to a

large extent cut off from human rights jurisprudence. 1In any case,

in the 1970s such jurisprudence (at least in international fora)

* had not reached anything like the development which was later to come

and is now such a feature of the international scene. For many

 Australian lawyers the 1970s {indeed many today) international

principles, as stated in the ICCPR and elsewhere, were expressions of
aspiration rather than actual principles of law. This thought has

been expressed by Tom Campbell in these words:

“The language of human rights carries great rhetorical
force of uncertain practical significance. This is both

its persuasive strength and its legislative
weakness. "

In X .
More sober terms, the same idea was expressed by Dawson J in the

Hi , :
*9h Court of nustralia in Gerhardy v Brown.lS

Writing of
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he rnternational Convention on the Eliminai. £ All Forms of
t

gacial piscrimination, Dawson J explained:

“Tt is the obligation imposed by the Convention which
gives rise to the legislative power on the part of the
commonwealth to enact special measures ... [Tlhe
limitations are entirely understandable in the context of
. the Conventlion, which envisages that the issues raised
" may be adjudicated by the Committee or the Conciliation
commissions for which the Convention provides ... The
subject-matter of the legislative power which the
Commonwealth derives from the obligation imposed by the
convention upon it to take special measures is ...
something different from the manner in which, or the
purpose for which, the Convention requires the
Commonwealth to exercise that power. This 1is of
significance for it must be borne in mind that, except to
the extent that the Commonwealth has exercised its
legislative power with respect to that subject-matter,
the exercise by the States of their legislative powers
with respect to the same subject-matter has no relevant

limits and is not subject to any of the requirements of
the Convention,

The election of the Fraser Government in 1975 led to no

“deletion of s 7 from the Law Reform Commission Act. To the

‘contrary, the electoral platform of the Fraser Government included a

promise to refer to the Law Reform Commission an investigation into
the Australian laws on privacy. when the reference to the Commission
came from Attorney General R J Ellicott, it included a preambular
reference to s 7 of the Commission's statute and specifically a
reference to article 17 of the ICCPR providing that:

‘No one shall be subjected to arbitrary or unlawful

interference with his privacy. "7

The Commission's privacy reference was a major one. It

ultimately resulted in a report on the brink of 1984. Meanwhile, a

very interesting development took place which was to have

. Consequences for the Cormission's report and for my perception of the

i88ue under examination.

Within Europe, the Scandinavian countries, collected in the

....11-_

It
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| expressed the human desire for a zone of privacy as a basic human

Nordic council, evinced an early concern about t.. Jtential impact
of the new information technology upon the protection of the privacy
of the individual. This concern was expressed against the background

of a number of international and regional instruments which had

right. For instance, the preamble to the Charter of the United

Nations had asserted the determination of the peoples of the United

Nations:

"ro reaffirm faith in fundamental human rights, in the
dignity and worth of the human person, in the equal
rights of men and women and of nations large and small."

article 1 of that Charter had defined one of the main purposes of
the Organisation to be:
... to achieve international cooperation ... 1in
promoting and encouraging respect for human rights and
for fundamental freedoms for all.”
Article 56 of the Charter required all members of the United
Nations to pledge to take action to achieve certain purposes, which

included promoting:

”»

-». universal respect for, and observance of, human
r%ghts and fundamental freedoms for all without
distinction as to race, sex, language or religion."

It was pursuant to the mandate expressed in Article 55 of the

Charter that the General Assembly initiated the steps which led

in due course to the Universal Declaration of Human Rights (1948)

and to the ICCPR (1966). Both of these referred to the right to

Privacy,

At the same time, and stimulated by the vivid recollections of

the assaults on human rights before and during the Second World War

and the peril to an interconnected world made plain by Hiroshima,

- 12 - .
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y European countries subscribed to the European Convention on
marn

guman Rights (1850}. The creation of the machinery of the

guropean convention proceeded more rapidly than did that of the

ICCPR This was doubtless because of largely common ideals, fewer

nations involved and the recent, shared recollection of the assaults

" on human rights in Europe.

It was against this background that the Nordic Council took its
initiatives to develop principles on the special and new problems
presented for privacy by the advent of computers and other
information technology. Without delay, that initiative triggered
action in the Council of Burope. It led to the adoption by the
council of a draft Convention for the Protection of Individuals
with regard to Automated Processing of Personal patal®

The Organisation for Economic Cooperation and Development
{CECD) has its headquarters in Paris. It is the successor to the
_j.nstitution established after the_ Second World War to re—invigorate
the shattered economies of Europe (known as 'the Marshall Plan').
Its membership is no longer regiconal. It is now intercontinental.
The core membership is constituted by the countries of Western Eurcpe
and North America (the United States of America and Canada).
Subsequently Australia, New Zealand and Japan were admitted. The
qualification for membership is that of an advanced economy and a
shared commitment to democratic government and the rule of law. In
Buch an environment, it was inevitable that human rights should,
Indirectly at least, become relevant to the members of the OECD. In
the field of privacy there was a special problem, with economic
implications,

The convention of the Council of Europe had begun to bear fruit
in the enactment of national laws for the protection of privacy of

Autg : . . X .
mated data particularly in the Scandinavian countries. But fear

_13_
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was soon expressed (particularly in the United States) that
disharmonious laws on privacy protection would‘produce serious
nomies arising from the attempt of individuals and corporations
to conform to them. On the other hand, some European countries
dfmght that common law jurisdictions such as the United States were
remarkably insensitive to the perils to individual privacy arising
from the new information technology. Out of these conflicting
concerns arose the establishment, within the OECD, of an Expert Group
on Transborder Data Barriers and the Protection of Privacy.

Because the Australian Law Reform Commission was in the midst
of its project on privacy protection, a decision was taken in
Canberra that I should be the Australian Government "expert" on this
international privacy group. At its first meeting, I was elected
chairman of the Group. Between 1978 and 1980, in a series of six
meetings, the Group laboured over the preparation of basic
Guidelines., It was hoped that these would strike the right balance
between the protection of individual privacy (on the one hand) and
the assurance of the legitimate free-flow of data so important to
advanced economies (on the other),

The Guidelines, as adopted by the Group, were eventually
commended to the Council of the OECD in September 1980, They were
adopted with a recommendation addressed to member countries that they
should take them into account in their domestic legislation;
endeavour to remove or avoid creating, in the name of privacy
Protection, unjustified obstacles to transborder data flows; and
Cooperate in the implementation of the Guidelines,1®

During the passage of the Guidelines through the Council of the

QEC : . : . . .
7 Australia, in company with certain other countries abstained.

Mea ; . .
HWhlle, the work of the Australian Law Reform Commission on

ri : . ; : .
Privacy Protection in this country continued. It was highly




'”influenced by the OECD Guidelines. That was unsurprising, given my

part in their preparation. When, eventually, the report of the

jon was produced, it contained recommendations and draft

Commiss
1égislation which were, in turn, profoundly affected by the

cuidelines of ‘the OECD. 1In fact, as slightly modified, the OECD

1ines were annexXed in a schedule to the Commission's draft

The same basic concepts were preserved, namely

Guide

: 0
}_egislata.on.2

that there should be restrictions on the collection, storage, access

to, use and disclosure of personal information as well as a right to

gecure correction of such information where it was shown to be

misleading, out-of-date, incomplete or irrelevant.

Wwith the election of the Hawke Government in 1983, Australia

 withdrew its reservations to the Guidelines as adopted by the OECD.

: It indicated that it subscribed to the Guidelines. Moreover, when,

-eventually, the Privacy Act 1988 (Cth) was enacted, the OECD

Guidelines re-emerged, in transmogrified form, as the "Information

~ Privacy Principles” in s 14 of that Act. It is true that there are

modifications and variations. It is also true that, to some extent,

advances in technology have made some of the original wording of the

~OECD Guidelines outdated or at least complete. The lesson of

_tEChnological change is that there is a constant need to monitor and

Ypdate legislation applicable to technology. The ambit of the

T f_f-_ivacy Act is still limited. The need for the expansion of the

#pplication of the OECD Guidelines into other areas of information

“Management, beyond those provided for in that Act, is obviocus. But

7 for Present purposes it is enough to note the way in which an

‘i_nteractive technology, whose very nature presented novel problems to

~'the i : . ) .
L ‘ternational community, stimulated one organ of that community

. 8 initiative which led on to domestic law making in Australia and
beyonq,
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we could, of course, have done it alone. But the mechanism
red that the Australian law enacted took advantage of the

1 developments which had already taken place (principally in

lega
gurope) - 1t also ensured that the disharmonies of legislation, which
'could cause economic inefficiencies and reduce the effectiveness of

remedies applicable to international data flows, were minimised.

The Law Reform Commission closed its report on privacy with a

note on "Human Rights and International Developments":21

nrhe international nature of the information technology,
and its economic as well as human rights implications,
are likely to direct the attention of the Australian
government in the future to possible acceptance by
Australia of international obligations that impinge upon
the domestic legal protection of privacy. General
Commonwealth human rights legislation is proposed which
will preserve for 'detailed piece-meal legislation'’
subject to areas such as privacy. There is no doubt that
privacy is high among the concerns about human rights in
Burope and North America. It is also a proper matter of
concern in Australia.”

The forecast of further activities at an international level has
proved accurate. 1In one of these I have also been involved. In 1991
the OECD established a new Expert Group on the Security of

Information Systems. The fifth, and probably final, meeting of that

Group will take place in Paris in June 1992. It is expected to

complete the consideration of Guidelines dealing with data security.

The motivation for the production of these new guidelines, with
obvious implicaticns for human rights, in a body with the economic
mission of the OECD, is the same as that which initiated the highly
Buccessful Privacy Guidelines in 1978. Assaults on data security can
be international. The need for effective legislation to deter,
_deteCt and redress illegitimate intrusions into data security
TéQuires the adoption of legislation reflecting principles held
throughout the OECD community. Both in Australia and in the other

me;
mber States of the OECD, the work of this Expert Group will
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probébly have a like impact.

[t is interesting to observe the way in which experts, coming
rom different legal and (to some extent) political and bureaucratic
ures can reach consensus on fundamental principles which can then
guide domestic lawmakers in the enactment of legislation which takes
advantage of such principles. Nor should it be thought that the work
of the OECD Expert Groups only had an impact in countries with a
legal tradition similar to Australia's. In Japan, for example, the
pECD principles are reflected in the Personal Data Protection Act

1988 which came into force in Octcber 1989. Japan i1s a country which

has been most concerned about the problems presented by the lack of

effective international laws and policies on data security. It has

shown a keen interest in, and support for, the work of the OECD Group

working on the principles of data security.?® Where technology

is internaticnal, and especially where it is interactive, it seems

likely to me that there will be more efforts of this kind to secure

harmonisation. Because technology has such an important impact on

‘human life (and hence human rights) today it is vital that

international initiatives should reflect concerns to gecure and
protect basic rights so that these are, in turn, provided for in
domestic legislation and not lost by a resigned acceptance of

whatever technology brings.

Public health: AIDS: Between 1989 and 1991 I served as

Qne of the foundation members of the Global Commission on AIDS (GCA)
of the World Health Organisation (WHO).

The responsibility of the GCA is to advise the Director General
Of.WHO on the overall strategy of that Organisation in dealing with a

ompletely unexpected challenge to global health arising from the

adven . -
dvent of the Acquire Immuno-Deficiency Syndrome (AIDS). The

5 _
yndrome, which has already caused the death of hundreds of thousands

_17_ -




.( né probably millions) of people in all continents, was first

a

; Sérihed in an authoritative medical journal a 1little more than a
de

. decade ago- It is generally believed that it is caused by a virus
- .de

‘nrbwknown as the Human Immuno-Deficiency Virus (HIV). HIV suppresses
the body's immune system. In the worst cases, it goes on to destroy
that system, leaving the patient wvulnerable to opportunistic
“j'_;-;fections which otherwise would be readily resisted.

The pattern and rate of spread of HIV and AIDS varies in

L “different parts of the world. The effect of infection in an

individual also varies; although in most cases it is believed that
infection ultimately causes death or, at least, extremely serious
{fcron_sequences for health, There is at the moment no simple cure for
-HIV,and AIDS. Some observers doubt that one will be found in the
'foreseeable future, Nor is there a vaccine to prevent infection;
é’lthough, many scientists are more optimistic abou;: the development
..___;_-.pf such a vaccine. Drugs are available which, in some patients, have
-.,phe effect of slowing the rate of infection or helping them to
" respond to oppeortunistic illnesses. However, by any account, AIDS is
'. a terribly serious threat to global health. Particularly in Africa,
‘it threatens to undermine many of the medical, economic and social
.-advances achieved by WHO and other agencies., There is now virtually
no.corner of the earth which is untouched by AIDS and the virus
believed to cause it. Ease of international travel has made the
--Tapid spread of the virus inevitable. In this sense, it is truly a
Public health condition of the late 20th century world.

 The main modes of transmission of HIV/AIDS are through sexual
"intercourse; blood transfusion; intravenous drug use; and
Perinatally or necnatally (breast feeding) in the case of infants.
,The connection of HIV/AIDS with sex, drug-use and death has

.n_tascapably Produced attitudes of fear from which are born attitudes,
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and poj_icies of discrimination. The particular connection of
aws

Iv/AIDSr in some parts of the world, with groups already
H

di criminated against (homosexuals, bisexuals, intravenous drug users
is

nd prostitutes) has, in turn, produced demands for laws and policies
a

desigﬂed to isolate still further such groups. Nevertheless, only in
as a system of quarantine or isolation of persons with HIV been

adopted - only in that country and in pre-revolutionary Romania and

parts of Russia have policies of universal mandatory screening of the

.population for HIV been put into force.

The réle of the GCA, during the time I served on it, involved
the protection of human rights of persons with HIV/AIDS, their
families and friends. There is, of course, no human right to spread

a virus of lethal potential. But the special dangers to human

.rights, in the wake of the AIDS pandemic, required special

jnitiatives on the part of WHO which were in many ways novel even for

that remarkably successful agency of the United Natioms. The danger,

especially in some developing countries (but not confined te them),

was that laws would be adopted with little overall benefit to the
containment of the epidemic but with serious consequences for the

human rights of those affected.?* Fortunately, in the first

' Director of its Global Programme on AIDS (GPA), Dr Jonathan Mann, WHO

fpund an epidemiologist who understood the relevant basic norms of
human rights and their relevance to HIV/AIDS.

For default of an instant cure or vaccine, WHO was thrown back
Upon the urgent necessities of behaviour modification. All lawyers
know the difficulties of persuading people to modify behaviour -
specially in matters such as sexual conduct and drug-taking. But no
Other strategy was likely to be successful. Except in the most
Temote regions of the world, strategies of quarantine and expulsion

"¢t likely to have little ultimate impact on the spread of HIV
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"'wﬁilst at the same proving extremely burdensome to human rights.
- These were the messages which GCA, in harmony with GPA, spread
.yhrough the network of WHO .25 By the effects of their

decisions and recommendations, these organs of WHO influenced, in
+urn, the policies and health laws of member countries throughout the
:-_vlrorld- The message of WHO was clear and simple. It was that laws
ana strategies for the containment of HIV/AIDS should be based not on
prejudice and diserimination but upon empirical data concerning the
Vn‘at-ure and spread of the epidemic. They should rest on a clear
understanding of the modes of infection. Approached in that way, WHO
- a;serted that there was no disharmony between halting the spread of
the epidemic and respecting basic human rights. Indeed, the only
réal hope of securing the cooperation of individuals in their own
protection and that of others was by the assurance of their rights.
only in this way could the important messages about HIV/AIDS be
‘transmitted effectively to those most at risk. In that sense,
. réespect for human rights sustained the public health strategies which
77.-WH0 advocated.

 In Australia, under the leadership of the Health Minister
Dr Neal Blewett, Federal laws and policies were adopted which,
g generally speaking, conformed to the WHO standards. Some States
'iPrQ'_Jed more reluctant, flotably Tasmania which has adhered t6 the
Wholly counterproductive étrategy of criminalising homc-asexuals. This
is akin to criminalising people who are left-handed. It is wholly
intolerable on human rights grounds. But it is also inimical to a
Buécessful strategy against the spread of HIV/AIDS.

The WHO programme has included expert groups quite similar to
Fhé; OECD Expert Groups on privacy and data security on which I have

SeIved. One of these concerned the special problem of AIDS in

Prisons. In 1987, GPa summoned a meeting of specialists from
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rwenty-S1i¥ countries to Geneva to draw up guidelines to influence the

po}.iCie5 of prison officials throughout the world. At the end of the

consultation' a statement, reached by consensus, was

approved-26 This is a common procedure adopted by WHO to

provide guidance to member countries from the international pocl of

talent and expertise available for dealing with major world health

'problems, such as AIDE_;.

The Prison Guidelines drew attention to the special risks of
intravenous drug use, prostitution and "situational homosexual
pehaviour” in the prison environment. They laid down a number of
rules including in relation to the education of the prison population
about HIV/AIDS and its modes of transmission. The expert report

noted:

"Homosexual acts, intravenous drug abuse and violence may
exist in prisons in some countries in varying degrees.
Prison authorities have the responsibility to ensure the
safety or prisoners and staff and to ensure that the risk
of HIV spread within prison is minimised. In this
regard, prison authorities are urged to implement
appropriate staff and inmate education and drug user
rehabilitation programmes. Careful consideration should
be given to making condoms available in the interests of
disease prevention. It should also be recognised that,
within some lower-security correctional facilities, the
practicability of making sterile needles available is
worthy of further study."

Perhaps more boldly the experts concluded:
!

"Governments may wish to review their penal policies
particularly where drug abusers are concerned in the
light of _the AIDS epidemic and its impact on
prisons, #27
Advocates of reform of correctional services practices in Australia
have latcheg onto these WHO recommendations to stimulate changes in
Ay i : : Co .
Stralian Prison policy. Such principles, coming from an

in i . .
ternationa) agency of the highest repute, have assisted advocates

wh ‘s . A
0 have urged the provision of condoms and the availability at least
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leaning bleach for such needles as exist within the priscn

of ¢
. community- That such instruments for drug injection exist is clear.
prison authorities can guarantee a total removal of such

. unless

. -Zi}'.struments from the prison environment, they have a plain moral

responsibility to afford protection to priaohara and those in
intimate contact with them.28

amongst the other activities of WHO, by which the influence of
its opinions is exerted, are regional workshops. One such workshop
was held in Seoul, Republic of Korea, in July 1990. In my capacity
as a merber of GCA, I tock part in the workshop. To it were invited
public health and legal officials from Asian and Pacific countries:

meny of them on the brink of developing for the first time laws and

policies to deal with HIV/AIDS. The features of the epidemic in the
region were explored. But so were the strategies adopted by WHC. 1In

the result, by consensus, a series of Guidelines were developed which

+Jaid out a checklist to be comsidered in the preparation of any

legislation. That checklist, in turn, drew on the experience of

__countries further down the track, such as Australia. 1In this way,

gome of the more extreme (and, as it is considered, inefficient) -

legal responses to the epidemic may be avoided. Furthermore, by this

procedure of regional consultation, the commitment of WHO itself to
El}e protection of basic human rights in the midst of this epidemic,
Potentially so damaging to basic human rights standards, may be
translated into positive action worldwide.2®

I would not, by these remarks, wish to imply that Australia's

record in respecting human rights in the face of the epidemic of

HIV/AIDS has been perfect. On the contrary, numerous reports

de ; :
Monstrate the gaps in our own strategies.3?

Nevertheless, we
hay . . . .
€ done better than in most earlier epidemics and than in many

corm . . . .
Parable countries. The consistent instruction of WHO, as the




P P

ot

-int

. ORCe,

ernaticnal agency with a global responsibility for combating the
AIDS epidemic, has helped to steady our course. It has provided an

jmportant source of support to peoliticians and administrators,

sometimes faced with noisy calls to popular responses which are, at
oppressive and ineffective.?!

Labour laws: My most recent experience with the impact of
international norms relevant to human rights has occurred in relation
to the labour laws of the Republic of South Africa.

- 1t arose out of my election to a Fact-Finding and Conciliation
commission on Freedom of Association of the International Labour
organisation (ILO). That body, the cldest agency of the United
Nations, was actually established under the League of Nations by the
Treaty of Versailles in 1919. The Commission of the ILO was
established in 1950.°? 1Its function is to examine such cases

of alleged infringements of trade union rights as are referred to it,

to ascertain the facts, to discuss with the government concerned any

.departure from ILO standards and thereafter to report to the

Governing Body of the ILO. Where a Member country is a party to a
Convention adopted by the ILO, a complaint may be investigated
without consent. Where a Member country is not a party to the
Convention concerned or where the state complained of is not a Member
country, consent of the Government concerned is required before an
investigation can take place.

In 1988, the Congress of South African Trade Unions {COSATU)

~-lodged a complaint against the Republic of South Africa. Because

that country had ceased to be a member of the ILO in 1966, it was

Mecessary to refer the matter to the Economic and Social Council

(ECOSOC) of the United Nations. South Africa remained a member of
t s : . . .
hat Organisation. ECOSCC requested South Africa to give its consent

T . . , .
9 the CosaTu complaint being referred to the Commission of the ILO.




ﬁlcmwtély that consent waé forthcoming. But not before the
governnent of South Africa had secured the enactment of reforms to
jts labour laws which, it claimed, removed the source of COSATU's
complaint.

Essentially, COSATU's complaint was that amendments to the
Labour Relations Act 1956, effected in 1988, had favoured and
protected unions open only to white members. 2 number of complaints

were also made relating to the alleged impingement by the Act upon
';he freedom to withdraw labour (or strike) guaranteed implicitly by
110 Conventions and, as 1t was put, by customary international law
.supported by those Conventions.

By the amending Act of 1991, the offending provisions of the
Labour Relations Act were removed. The suggested source of
racial discrimination in registering unions was repealed. The
prohibition on sympathy strikes was also repealed. Other specific
complaints listed by COSATU in its original invocation of the
jurisdiction of the ILO Commission were attended to. The presumption
of union liability for an illegal strike of its members was removed.

Nevertheless, as an aspect of the dramatic changes now
proceeding in South Africa, the Government of that country ultimately
agreed to a COSATU request for an expansion of the terms of reference
of the panel of the Commission which the ILO Governing‘Body
established. That panel comprised Sir William Douglas (past Chief
Justice of Barbados and a member of the Privy Council); Justice
R.*'1i]"c:‘00i'ne1: Lallah (Senior Puisne Judge of the Mauritius Court of

Appeal) and myself. As expanded, the panel was mandated to:

e deliperate on and consider the present situation in
Sbuth.Afrlca insofar as it relates to labour matters with
barticular emphasis on freedom of association."

The r . . .
€sult was a most interesting examination during three weeks in
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" gouth africa of -a vast amount of evidence relating to the law and
o]

_— sctice of that country on industrial relations. Its purpose was to
. pr

crutinise South African law and practice against the established ILO
8

" candards. The principal relevant instruments on freedom of
8

association to which the evidence and submissions of the parties were

addressed inecluded the Declaration of Philadelphia adopted at the

general Conference of the ILO in 1944; the Convention Concerning

Freedom of Association and Protection of the Right to Organise (No

‘g7},1984 and the Right to Organise and Collective Bargaining

convention (No 98), 1949,

The findings of the panel of the Commission are contained in
.ﬁhe report to the Governing Body of the ILO, just tabled. The
commigsion found that, in important respects, South African labour
law (even as amended in 1991) fell short of compliance with the
~standards of the ILO which the government of Scuth Africa agreed to
IVI"associate itself with", Particular attention was called to the need
.to provide, by law, for the rights of farm workers and domestic
workers presently excluded from the operation of the Labour
Relations Act. The strict limitations upon members of the public
service joining unions of their choice were also found to conflict
with ILO standards. Many of the rules governing thelconstitutions of
=_.tr:acie unions (such as those prohibiting political affiliation) were
held to be in breach of the ILO Conventions. The cumbersome
procedure for registration of unions was found to be a potential
.inhibition upon freedom of association. The legal restrictions on
trade union activities which date from the apartheid days, when the
African National Congress was "banned", were found incompatible with
IL0 noms. So were some of the provisions regulating the right to
Strike and permitting Executive Government interference in the

¢ ; -
Collective bargaining process.
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: principles *

rhe documenced evidence of interference by South African state

srgans in the intermal union affairs of unions in that country was
or

ed as totally incompatible with respect for freedom of association

o guaranteed by international law. Covert funding of pseudo-—union
a

podies inimicable to COSATU was condemned as incompatible with the
independence and freedom of trade unions provided for by ILO

The lack of protection to unionists in the so-called

Homelands®", to which South Africa has purportedly provided varying

. measures of "independence” during the time of apartheid, was called

to attention. South Africa remains responsible in international law
for those Homelands and for compliance, within them, with
internatinal law found in ILO standards.

The Commission emphasised that its conclusions were neot based
upon the personal opinions of its members. In every case, they were
deﬂved from the application to proved South African law and practice
of the ILO Conventions mentioned above and certain other Conventions

34

applicable to particular problems. Also called in aid was

the jurisprudence which has developed around these international

conventions by the Governing Body decisions and the Recommendations
and Findings of the Committee of Experts of the ILO on the
Application of Conventions and Recommendations.S33 In this

sense, the project was a normative one. The presentation of the

. report followed, therefore, a conventional pattern. The mandate of

the Commission was explained. The evidence, as presented, was
recounted. The findings on the evidence were recorded. Those
findings were tested against the applicable ILO norms. Conclusions
were then reached by reference to those norms. There followed a
Series of recommendations for action designed to bring the law of
South Africa into conformity with ILO standards.

To some extent, the parties in South Africa, doubtless lulled
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py four decades of apartheid, were content to allow the division of

¢rade unions upon racial lines to wither away over time. But the

commission had a greater sense of urgency. Its recommendation on

that issue was imperative:

wNo trade union or employer's organisation should be
entitled by law to limit its membership by reference to
race. There should be a transitional period during which
a special officer should be appointed with & statutory
duty to facilitate, within a given time, the removal of
all provisions whereby membership of such organisations,
or the holding of office in them, is confined to persons
of a particular race.”

.Such racially based unions were found to be completely incompatible

with the implications of free association contained in the ILO
Conventions.

I do not pretend that the report of the ILO Mission will be a
major factor in the current changes occurring in South Africa. But
it does seem likely to me that it will influence the shape of future
reforms of the Labour Relations Act of that country. It
interesting to observe the way in which the moral force of
internatiorally accepted principles was accepted by all parties: as
much by the Government of South Africa as by COSATU and employers'
organisations. Whilst asserting some peculiarities of the local
scene, the representatives of the Government, the unions and the
employers acted upon the basis that it was highly desirable, if not
imperative, to ensure that South African law and practice was brought
into conformity with international principle. Within the changes
that are occurring in that country, I would therefore expect the ILO
Conmission report to be highly influential. It provides a good
€xample of the way in which international principles relating to
basic human rights (such as the right of free association and to
Withdray labour) can be translated into action by international

machi ' . . .
hlnery which had no ultimate effective sanction other than the
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e of world opinion.

1n ciosing this section it 1is perhaps worth noting that
following the passage of amended Labour Relations Act in New
gouth Wales, a complaint similar to that lodged by COSATU was sent to
-ghe 1L0 by the New South Wales Labor Council. In the event, the
complaint was not upheld. No mission similar to that to South Africa
was initiated by the ILO. But there is no reason of principle why,

in appropriate circumstances, disconformity of Australian law from

110 standards should not be subject to similar scrutiny, and

persuasion 37

Iy

uye + In another field, quite recently, the

suggested disconformity of an Australian statute with international

‘standards became an important consideration in public and political

. debate.

I refer to the Crimes (Serious and Repeat Offenders)

Sentencing Act 1992 (WA) enacted on the proposal of the Labor

Government of Western Australia. The Government's Advisory Committee
on Young Offenders immediately made it plain that provisions in the

proposed legislation allowing the imprisonment of juveniles of the

Governor's pleasure, were "in clear breach of article 44 of the

International Covenant on Civil and Political Rights". The fact
‘that the legislation was aimed at juvenile offenders as a discrete
category was also said to raise a possible breach of article 56 of
the United Nations Guidelines for the Prevention of Juvenile
Delinquency 1990. Reference was further made to the United
Nations convention on the Rights of the Child, article 41, which
dictates that any penalty must be consistent with the age of the

child,

What it is important to note is that the need to ensure

Conformity to United Nations standards was not contested by the
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GO‘;,e'rnment of Western Australia. The Premier (Dr C Lawrence)
justified the legislation upon the basis of the "deficiency in the UN
Guidelinesn'w Within Australia, the most serious agitation
against the legislation arose from the conviction of many that, in

ope;ation, the legislation was aimed expressly at the Aboriginal
'communitY-ag In a letter written to me following
representations made by me for the Australian Section of the
mnternational Commission of Jurists, the Premier acknowledged the
need to have the legislation comply with the "“various international
obligations”. She expressed the view that the Act was consistent
with those obligations. Nevertheless, she indicated that the Act
would be the subject of further report by a Committee of the
Legislative Council of Western Rustralia.

The influence of the ICCPR and the newly ratified Conventiocn
on the Rights of the Child upon the shape of the ongoing
controversy in Western Australia, is to be welcomed. In the event

that disconformity continues, procedures are now available, in the

first instance through the Australian Human Rights and Equal

. Opportunity Commission and subsequently through the Human Rights

Committee established under the Optional Protocol to the ICCPR, by
which individuals in Australia can complain about these suggested
breaches of Australia's international obligations. Assuring such
conformity has become a new factor in the political egquation in
Australia, wherever local legislation is deemed to depart from
internationally accepted human rights standards. The sanction of
8ccess, ultimately, to the United Nations Committee, ensures that
governments, and those advising them, will usually seek to conform to
those standards. Where they do not, the advocates of human rights
have an important new weapon in their armoury which they will not

hesitate to use. In these indirect ways, Australia is finally
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.oining the international human rights movement. It is doing so
Jje

4ithout @ formal Bill of Rights of its own or of its region.

MESTI APPLI BTI N QF H RIGHTS BY DGE
he Bangalore inciples: ©During the past four years I
pave participated in a further series of meetings 'organised by the
Commonwealth Secretariat concerned with the Domestic Application of
international Human Rights Norms.
The first meeting was held in Bangalore, India in February
1988. It was convened by the former Chief Justice of India, P N

Bhagwati. At that meeting were formulated the Bangalore

o 0
principles.?

The thesis of the Bangalore Principles 1is not that
international legal norms on human rights are incdrporated, as such,
as part of domestic law. 8Still less is it that domestic judges are
entitled to override clear domestic law by reliance upon such
iﬁternational norms. But it is that judges should not ignore such
important rules, living in a blinkered comfortable world of judicial
provincialism and jurisdictionalism, Instead, they should become
familiar with the international norms on human rights. When
appropriate occasions present (as in the construction of an ambiguous
statute or the declaration and extension of the common law) they
should ensure, so far as possible, that their statement of the local
law conforms to the basic principles of human rights collected in
international law,

Judges of the common law have choices. Their task is not
mechanical. To exercise their choices, they must have points of
feference or criteria. Choices should not depend upon the
idiosyncratic whim of a particular judge. Where relevant they should
be made, by reference, amongst other things, to fundamental

Principles of international human rights,
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rthe second colloquiuvm on the Bangalore Principles was held

mbabwe in April 1989, At the end of that meeting, the

in Zj—

ticipants joined in the Harare Declaration on Human Rights.
par

1t contained the reminder that:

wpine statements in domestic laws or international and
regional instruments are not enough. Rather it is
essential to develop a culture of respect for
internationally stated human rights norms which sees
these norms applied in the domestic laws of all nations
and given full effect. They must not be seen as alien to
domestic law in national courts.”

The third meeting in the series was held in Banjul, The Ganmbia
in November 1990. It resulted in the Banjul Affirmation. By
this, the judicial participants accepted the Bangalore Principles

2 In this

and pledged their commitment to implementing them. ¢
way, leading judges of the majority of Commonwealth countries

accepted a simple idea. In most of the jurisdictions represented at

. this series of meetings, the domestic constitution already provides a

vehicle for introducing the developing intermational jurisprudence of
human rights. Many of the rights, collected in the post-colonial
constitutional guarantees of Commonwealth countries, already reflect .

concepts similar to those collected in the ICCPR and in the regional

‘human rights conventions. But the Bangalore Principles go

further. They afe particularly relevant to countries, like
Australia, which have no such constitutional provisions.

The fourth meeting in this series conducted by the Commonwealth
Secretariat was held at Bbuja, the new capital of Nigeria, in
December 1991. present was a very large contingent of judges from
all parts of Nigeria, the third most populous common law jurisdiction
°f the world. Also present were judges from other Commonwealth
untries of West Africa. For the first time there was a judge from

the ciy; . .
he civi) law tradition {Brazil} and from the European Court of Human
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' Rights {the Hon Rolv Ryssdal, President). Also attending were judges

£ the sharia courts of Nigeria: presenting a first opportunity in
o

~ype geries to examine the jurisprudence of international human rightes

from the perspective of the Sharia law.

at the end of the meeting, the judges unanimously adopted the
abuja confirmation of the Domestic Application of International
guman Rights Norms. By this, they reaffirmed the principles stated

at Bangalore, reflecting:

v,,. the universality of human rights - inherent in human
i kind - and the vital duties of the independent judiciary
' in interpreting and applying national constitutions and

laws in the light of those principles.”

According to the Abuja Confirmation the process envisaged by the

Bangalore idea involves nothing more than use of the:

“... well established principles of JFudicial
interpretation. Where the common law is developing, or
where a constitutional or statutory provision leaves
scope for judicial interpretation, the courts
traditionally have had regard to international human
rights norms, as aids to interpretation and widely
accepted sources of moral standards. ... Obviously the
judiciary cannot make an illegitimate intrusion into
purely legislative or executive functions; but the use
of international human rights norms as an aid to
construction and as a source of accepted moral standards
involves no such intrusion."

|

E The controversy: The use of interpational human right

Standards in this way, at least in Australia, is still
controversial. What is not in contest is that such norms, unless
- lawfully incorporated into domestic law, are not by our legal theory

Part of Australian law as such.%? The supporters of the

Bangalore principles have never asserted to the contrary. But it

TéMains a question as to whether it is legitimate for Australian

Judges to have regard to human rights standards, expressed in
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federal law, no valid State law operates.

ernational conventions, either:

(a) where such conventions are ratified by Australia; or
a .

ven Lf not ratified) where the rules stated have come into

force and have come to express international customary law.

‘some australian judges have taken the view that such statements of

jonal principle are completely irrelevant to Rustralian law.
They are mere exhortations or rallying cries. They are not legal
norms to which any regard whatsoever should be pald in expounding or
developing the law of Australia. Various justifications are given to
support this stance. They include the potential tension between the
Executive Government (which ratifies treaties) and the legislature
(which gives effect in domestic law to their provisions).%4
Also relevant is the Federal nature of Australia"s peolity and the
limiced extent to which that basic feature of the Australian
constitution may be undermined by the mere ratification of an
international convention on human rights: still less where the
rights in question have not been enacted as part of domestic law by a
valid Federal statute and least of all where, for the default of
- a5

These controversies in Rustralia reflect similar judicial and
scholarly debates in other major common law jurisdictions, such as
the United States and England. In the United States, by conventional
theory, treaties are self-executing. They create rights and
liabilities without the need for legislation by Congress. %8
However, a subsidiary question has lately arisen in that country as

to whether, for the comstruction of the United States constitution,

'}t is appropriate and permissible to have regard to the views of the

~International community upon the meaning and purpose of words which

a : . . .. . .
PPear both in that constitution and in international instruments of
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‘puman rights. Specifically, the question has arisen as to whether

the phrase "cruel and unusua; punishment"” in Amendment VIII to the
United states Constitution imporﬁs to the jurisﬁrudence of that
country the learning which had developed around the same provision in
Vgnternational instruments and in other common law countries. In
“phompson Oklahoma*’ Stevens J endorsed the opinion

-v (5upported by Blackmun, Brennan, Marshall and O'Connor JJ) that:

we have previously recognised the relevance of the views
of the international community in determining whether a
punishment is cruel and unuvsual.*”

écalia J {with whom Rehnquist CJ and White J concurred) dissented:

“We must never forget that it is the Constitution of the
United States of America that we are expounding ..., Where
there is not first a settled consensus among cur oOwn
people, the views of other nations, however enlightened
the justices of this court may think them to be, cannot
be imposed upon ' Americans through the
Constitution." ;

__A' year later in Stafford v Kentucky®®, with a chahge in the
ébmposition of the Court, Scaiia J's opinion prevalled. He was
jdined in it by Kennedy J and, on this occasion, 0'Connor J.
‘According to commentators this has "caét a dark shadow over the
. internationalist dictum previously accepted by the United States
Supreme Court®. Brennan J's dissent in the‘later case, called in aid
the fact that the death penalty for juveniles was prohibited by the

?Jdternational Covenant on Civil and Political Rights, the

American Convention on Human Rights, the Geneva Convention

-Other resolutions of agencies of the international community. But
for the moment, Scalia J's “"classical" or “statist* view has

fevailed in the United States.S5t

The position reached accords entirely with the opinion of
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- Judicial Committee of the Privy Council,

S ——

professor Robert H Bork:>?

“rhe major difficulty with international law is that it
converts what are essentially problems of international
morality, as defined by a particular political community,
into arguments about law that are largely drained of
morality. +++. A moment's reflection makes it clear
that, in the real world, arguments about the ‘morality’
of the United States invasion of Granada could not [have
weight 1In international law). In order to be
international, rules about the use of force between
nations must be acceptable to régimes that operate on
different - often contradictory - moral premises. The
rules themselves must not express a preference for
freedom over tyranny or for elections over domestic
violence as the means of coming to power. This moral
equivalence is embodied in international charters. The
charters must be neutral and the easier neutral principle
is: No force. The fact that the principle will not be
observed by those who simply see internatiopnal law as
another foreign policy instrument does not affect the

matter ... International law thus serves, both

internationally and domestically, as a basis for a

rhetoric__of recrimination directed at the United
States, 453

Similar explanations for the resistance to the utilisation of

international law have been ventured in other legal jurisdictions.,

In Ireland, for example, it has been put down to cynicism about, and
hostility to, the laws of foreigners; confusion about the binding

force of international rules; and lack of information and training

of lawyers in the applicable internatiomnal human rights law,%4
In Britain, the conventional or statist view has long
Prevailed. By and large, its courts have been uncomfortable in the

world of human rights enforcemént. Indeed, the record of the

a8 the ultimate appellate
fourt for Commonwealth countries with entrenched human rights

Provisions, has been roundly criticised.55 Approaching such

Tights by the "austerity of tabulated legalism" has produced sharp
dlfferences among the Law Lords themselves, Perhaps the most acute
€ ; . .

ase Tecently illustrating this comment concerns the much delayed

enf . . . . : :
Orcement of capital sentences in Jamaica considered in Riley v
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attorney General of Jamaica.®® A commentator, contrasting
the clash of opinions of Lords Hailsham, Diplock and Bridge (on the
one hand) and Scarman and Brightman (on the other) observed:

"Since human lives depended on this split decision, Riley

is a deeply troubling authority. The head-on clash in

the Judicial Committee seems to have been as deeply

rooted as the split in the Law Lords over the role of the
press 1in the first Spycatcher decision. Riley will

surely have been reargued and reconsidered if the death

row challenges that are now accumulating in Jamaica are

to have__a substantial chance of success in the

future.”
In fact, these cases were duly taken to the United Natione Human
Rights Committee which accepted them and has considered them in ways
more attentive to developments in intermational human rights law than
the Privy Council majority evinced.

Nevertheless, in Britain's own courts there has more lately
‘been a significant shift, 1In part, this is no doubt affected by a
series of decisions by which conclusions were reached in the European
Court of Human Righte critical of the results accepted by the highest
English courts as expounding the law of England. In Regina v
Secretary of State for the Home Department; ex parte Brind &
Orss® y

& number of hints were given by the Law Lords that a

Convention to which the United Kingdom has subscribed (in this case

" the European Convention on Human Rights):

"

+» may be deployed for the purpose of the resolution of
an  ambiguity in English primary or subordinate
legislation, w59 ,

In that case, no ambiguity could be found. But it was different in

b i . . .
erbyshire County Council v Times Newspapers Limited,8°

Th ‘ .
© Question was whether a local government authority could sue for

ib
€l under the law of England. The English Court of Appeal held

that j
It could not. Relevant to the reasoning of the judges was a
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Also relevant were

onsideration of United States authority.
€ . '

Commonwealth countries, including Australia®!

decisions in
about the importance of the basic right in a democratic society to
criticise government action without unreasonable legal inhibition.
perhaps most critical of all were the perceived requirements of the
provisions of the EBuropean Convention on Human Rights., It was
held that these might be resorted to in order to help resolve
ambiguity in w, 62

sypcertainty or municipal law

Butler—slos.s LJ stated the principle thus:®3

"where the law 1s clear and unambiguous, either stated as
the common law or enacted by Parliament, recourse to [the
convention] is unnecessary and inappropriate. ... Where
there is an ambiguity, or the law is otherwise unclear or
so far undeclared by an appellate court, the English
Court is not only entitled but, in my judgment, obliged
to consider the implications of [the Convention}."

pustralian law: - It might be said that the position
reached, somewhat belatedly, by the English courts is itself a
product of the United Kingdom's earlier adherence to the European

Convention on Human Rights. There being no exactly egquivalent

regional Convention in Aﬁstralia, to which litigants disaffected by
Australian court decisions can have access, it could be suggested
that the position in Australia is distinquishable. But I tﬁink not.

There is now, indeed, an avenue of redress open to Australians
when they contend that the application of Australian law results in a
breach of fundamental human rights standards. Having exhausted
domestic remedies, they may complain to the Human Rights Committee
€8tablished under the First Optional Protocol to the ICCPR. Many

0 the future will doubtless do so. Still more belatedly therefore,
I expect Rustralian law, in this way, to come under the discipline of
iNternatioral human rights jurisprudence. Just as the English courts

have had to consider the development of English law conformably with
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n Convention law, I believe that our courts will come to the
same conclusion in relation to the jurisprudence of the Human Rights
committee and other bodies which consider language analogous to that
pearing in the ICCPR.

a
’ pefore Australia adhered to the ICCPR and the Optional
protocol, T expressed the opinion, in a series of ,decisions of the
New South Wales Court of Appeal, that it was entirely legitimate for
an Australian court to have regard to the statements of universal
righte contained in international law. I embraced exactly the same
principle as has now been accepted in the English Court of Appeal. I
took the applicable provisions of the ICCPR as the starting point of
my analysis where the common law offers no binding authority on the
point or where a local statute was ambiguous, The cases have
included cases where a bankrupt was deprived of civic
rights®®; a _litigant complained of apparent bias of a judge
wh6 had previously, as a barrister, enjoyed a retainer from the
opponent®?; a claim to have a trial on criminal charges
without undue delay“; a claim of a deaf mute to have an
interpreter present, translating the proceedings of the court even
during legal argument®’; and the right of a litigant in person
to suffer no discrimination for the lack of a lawyer.®® There
have been many other cases. -
Generally the other judges of the Court have opted for a
different approach. Sometimes, they have found more attractive the
‘classical" or "statist" view which would bar even consideration of
0T reference to international human rights law by way of
analogy.®® on the other hand, more recently, there have been
Signs of 4 greater willingness of Australian judges to follow the

co i
Urse urged in the Bangalore Principles.

In the High Court of Australia, I believe that Deane J did so
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in IV Lieschke.’® Speaking extracurially, and since his

etirement, sir Ronald Wilson (formerly a Justice of the High Court
r

of Australia) has expressed the following views:

v suggest there is a more indirect, L?ut nevertheless
important, impact that must be takqn into acr_:ount
(I)t is increasingly recognised that in appropg:late cases
international law may be of assistance notwithstanding
that it has not been incorporated into municipal law. In
cases involving statutory interpretation, where words to
be interpreted are ambiguous or lacking in completeness,
it will be right for the court to consider whether the
case is one where the search for legislative purpose will
be furthered by the assumption that Parliament would have
intended 1its enactment to have been _interpreted
consistently with international law ,.."7%

” lummim s
i e e 2

In one case in the Court of Appeal, Samuels JA felt it relevant to
note that the ICCPR had now been annexed as Schedule 2 teo the Human
Rights and Equal Opportunity Commission Act 1986 (Cth).”? In

dealing with the right of a mute to an interpreter, Samuels JA

considered it useful to have regard to the standard, albeit
established for criminal proceedings, contained in the ICCPR.

More recently still in the Family Court of Australia,

Nicholson CJ (in a dissent later upheld by the High Court) recanted

an earlier adherence to the "classical® or statist" view.’? 1In
74

R S e

Re Marion Nicholson CJ revised that opinion. He

concluded that the passage of the Federal Human Rights and Equal

Opportunity Commission Act and its schedules constituted:

"... a specific recognition by the Parliament of the
existence of the human rights conferred by the various
instruments within Australia and, that it is strongly

arguable that they imply an application of the relevant
lnstruments in Australia.*

Marion was appeated to the High Court of Australia. In a sense,
Nj . - L
icholsen cog opinion went further than the Bangalore Principles
requ; . . C

SQuire, The obligations of those principles are neatly expressed by

By - . . . . .
PMtler-Sless LJ in a passage in the Derbyshire Council Case which
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! have cited. The High Court's decision in Marion casts no new
Jight on the duty of Australian courts. But neither does it
radict the Bangalore Principles. I respectfully hope that in
future cases, the tigh Court will offer guidance, pointing to the

future of Australian law as part of the law of the emerging world

community. The mechanical application of statist notions of law
geveloped by English and Australian courts in utterly different
international circumstances provides a very shaky foundation for the
modern world in which Australian law must operate. In that world,
australia must find its part. In it, Australia's laws are now
accountable to international agencies armed with a growing body of
detailed jurisprudence and supported by the power of international
opinion.
MLHSJQEE

The recognition, expression and enforcement of human righte is
a crucial element of the new world order which has followed the
Second World War. In a small number of cases, international
statements of human rights have been enacted as part of domestic
Australian law, federal or state. But generally it is not so. Nor

does Australia as a whole have a constitutional Bill of Rights to

~ provide a ready means for importing the growing body of jurisprudence

on human rights, as most common law countries may now do.
Nevertheless, there are two important vehicles which should be

kept in mind.?® The first depends upon the utilisation of the

many international agencies with objectives relevant, directly or

indirectly, to the protection of human rights. By reference to the

. OECD, WHO the ILO and the Human Rights Committee, I have illustrated

the ways in which internationally accepted principles have come to
Nfluence domestic law, including in Australia.

It is likely, given the global nature of many problems today,
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eir complexities born of technological change, the incapacity of

th
jocal laws adequately to deal with them and the need to avoid

ipefficiencies of incompatible laws, that there will be many more
instances of such legal developments. They are not coercive,
However, their influence derives from the high authority which is
increasingly accorded to the opinion and advice of international
agencies surpervising the elaboration and enforcement of human rights
throughout the world.

| The opportunities for most judges and lawyers to take part in
guch contributions to domestic law-making are necessarily limited.
Much more promising, as a means of importing human rights principles
into Australian domestic law by the activities of local judges and
lawyers, 1s the acceptance of the simple idea contained in the
Bangalore Principles and reaffirmed since at meetings of judges
of Commonwealth countries in Harare, Banjul and Abuija.

Using principles of human rights, which havé become part of
international law to fill the gaps of the common law and to aid the
interpretation of ambiguous legislation involves no heretical leap
into the unkrown. It is, in a sense, the inevitable conseguence of
submitting our legal system to the scrutiny of the agencies of the
international community, such as the Human Rights Committee
established under the Optional Protocol to the ICCPR. 7

We can, of course, simply persist in our own views whilst the
United Nations Committee repeatedly tells us that our common law and
Statutory interpretation has departed from international norms of
hu’"an rights jurisprudence. But it is much more likely that in
AUStralia, as in Britain, our courts will, over time, seek to
B harmonige Australian common law with universal notions of fundamental

hllman 3
Fights, as expounded by distinguished regional courts and by

agencj . :
1es of the United Nations. Any other view involves an attempt




to persist with notions concerning the sources of law appropriate to

© the days of Empire, long after the sun has set on the imperjum and
'when australia is seeking to find its proper place as a good citizen
of the world community. It is akin to persisting with the horse and
caft in the age of interplanetary flight, nuclear physics and the
micro-chip. Only lawyers could be guilty of such blind folly.
courts may, of course, adhere to their fancies and refuse to
have anything to do with international human rights law until it is
expressly incorporated into domestic law by valid local legislation.
put I believe the time has come for the judges of Australia,
supported by @ legal profession knowledgeable about the international
jurisprudence of human rights, to utilise that jurisprudence in
helping to solve Rustralian legal problems. We should do so for
reasons of principle, accepted by judges of the Commonwealth of
Nations operating within the same intellectual tradition. But if we
remain so blinkered that we still wait for the leadership of the
English courts, we can now take our green light f£rom some of the
speeches in the House of Lords in Brind and from the even
.stronger recent statement of the English Court of Appeal in
Derbyshire Council. )
Judges, distracted by their busy court lists are often
- wnfamiliar in this country with the great body of international human
rights jurisprudence. Many are even unaware of the provisions of the
Principal instruments, including those to which Australia has
adhered. It must surely be the réle of enlightened, reformist
lawyers of the next decade to lead the Australian judieciary into the
218t century by submissions which call that jurisprudence to notice,
Where it ig relevant., And where appropriate, to urge its adoption to

Juide the development of the law of Australia. We must all become

More : . . . .
Internationalist in our outlook. This applies to us as
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jtizens. But it also applies to us as lawyers. The provincialism
c .

of lawyers generally, and of Australian lawyers in particular, is
p.v:ofoundly discouraging. We must do better in the years ahead. The
means of doing better are available to us. They are comfortably

orthodox and, by now, legally sanctioned. Yet, in Australia, they

require boldness of spirit and determination to escape the bog of

provincial jurisdictionalism. The lingering question is thus

gtated: Do Australia's judges and lawyers have the imagination and

" foresight to seize the opportunity that beckons them?
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