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Part | Human Rights: The Role of the Judge*

pmmon Law: Flower of Empire

' resilient is the common law of England! Spread by English
gaidrs, adventurers and colonial administrators to the four corners of
world, it flourishes. It outlives the rule of the English Crown. It
ﬂ)es revolutions, as the courts of the former American colonies and
ttlements demonstrated after 1776. It survives the departure, on the
ast-ship or train home, of the bemedalled, bewigged and befeathered
Sloni iI-judges and officials who administered it. So much is shown by
jaily working of courts form Antigua to Zimbabwe. It survives even
:t_epfacement of the English language as the medium of curial
munication. [t remains, even where there was bitter hatred of the
sh rulers who imposed their system of law. The fidelity to the
on faw of the courts of Ireland and of other resistant peoples show
ch. [t elbows its aggressive way into the courtroom practices of
ies which preserve other, competing legal traditions. This can be
1 the courtrooms of Sri Lanka and South Africa, where the Roman-
substance does battle with the common law technique; and in the
oms of Quebec. In the baggage of Anglophonic troops from North
.[lca; it spread to lands where the Union Jack never flew. Even in
time of most of us, features of its system (particularly in public
ave been introduced into the legal procedures of the vanquished
owers. They may there yet prove a potent relic of victory in a
ty ‘c_'onflict when much else has passed in history. Save for the
sh language, aspects of international commerce and (possibly) the
tions of the international legal order, the common law will probably
~Mmost enduring relic of that period of human history which the

\ speaking people have dominated.

his s0? The answers are complex. But they include:

he highly practical nature of the system, devoted as it is to the
olution of immediate conflicts and disputes by an authoritative




* decision reached by a trained and generally respected person by
reference to a discoverable principle of law;

. The acceptance of the legitimacy, integrity and authority of the
decision delivered by a judicial officer independent of, yet appointed
by, the State for reasons which are published and which are

. sometimes based upon factual findings of a jury of fellow citizens;

~ and ‘

.. The ability of contemporary practitioners to develop common law
"principles” from a body of reasoned decision-making provided by
highly intelligent judges solving practical problems in the past.
‘Within the nooks and crannies of their decisions lie the articulated
exposition of a vision of the nature of a society which the faw
seeks to preserve and to protect. In that society, the individual has
a high measure of protection from arbitrary power. The individual

- enjoys a high level of respect for the exercise, unhindered, of
certain basic civil and political rights.

hese features of the common law did not develop overnight. It is a
system eight centuries in the making. The legal systems of the countries
of the Commonwealth are, to a large measure, the gift of the common
law,1 just as for Herodotus, Egypt was the gift of the Nile. Itis a system
‘with many blemishes, both fundamental and practical. Fundamentalists
‘criticise its lack of conceptualism and its embarrassment with anything
akin to a grand theory. If a "concept" or "principle” ever emerges, it is
only after a multitude of cases have edged the judges, struggling, to
perceive that behind their practical decision lie large general rules of wide
. Application.  The specific defects are to0 numerous to mention.
évantly, they include a suggested bias in favour of the Crown,
‘business interests, property holders and a prejudice against minorities or
- éven indigenous majorities when the "bottom line" of legal decision
- Comes to be written,

The Joint Declaration & The Basic Law for Hong Kong

It is . e
cto 15 Mportant to remind ourselves of these characteristics of the
MMon law tradition in the context of the subject matter of this

Conference,

Hong Kong, as a colony, is also in a sense a child of the
Common law.

its lawyers are Commonwealth lawyers. its judges wear




ame robes, take the same oath and perform the same basic
tions as do Commonwealth judges throughout the world. The
|I' nce of the common law in the post-imperial and post-colonial age is
oif a source of optimism for the future of Hong Kong and its people
n{'lri July 1997, the colony becomes a Special Administrative Region
he Peoples’ Republic of China {PRC). The Sino-British Declaration of
4 promised that: .

"The Hong Kong Special Administrative Region will be
vested with executive, legisiative and independent judicial
power, including that of final adjudication. The laws
.eurrently in force in Hong Kong will remain basically
.unchanged. 2

e déclaration also agreed:

"The current social and economic systems in Hong Kong
will remain unchanged, and so will the lifestyle. Rights and
“freedoms, including those of the person, of speech, of the
~press, of assembly, of association, of travel, of movement,
of correspondence, of strike, of choice of occupation, of

cademic research and of religious belief will be ensured by
law in the Hong Kong Special Administrative Region.
Private property, ownership of enterprises, legitimate rights
' of inheritance and foreign ownership will be protected by
law. "

Aétipulated that the foregoing "Basic Policies" of the PRC would,
ngst others, be contained in a Basic Law to be adopted by the
tional Peoples® Congress (NPC) of the PRC and that:

"“they will remain unchanged for fifty years."3

Basic Law was duly adopted by the Seventh NPC at its third session
prit 1990. It has been published. In the English language version,
‘aré a number of provisions relevant to the issue in hand. For
:_ple, among the general principles are the commitment to an
épendent judicial power", including that of "final adjudication in
ance with the provisions of this law";4 an obligation on the Hong
Sp_ecnal Administrative Region to "safeguard the rights and
0ms of the residents .... in accordance with law";5 a promise of the




"tection of the right of private ownership of property in accordance
‘_pr‘oh taw;® the permission to use the English language as an official
- age ’ including by the judiciary;7 and the establishment of 3 system
. 'ang,:';afeéuarding the fundamental rights and freedoms of its residents ...
;(:;rd judicial systems".8 There is a commitment that the scocialist system,
. which obtains in the PRC, shall not be practised in Hong Kong and that
the "previous capitalist system and way of life shall r}amain unchanged
for fifty years™.2 A commitment to the common law is found in article
8:

"The laws previously in force in Hong Kong, that is, the
common law, rules of equity, ordinances, subordinate
legislation and customary law shall be maintained, except

" for any that contravene this Law, and subject to any

- amendment by the legislature of the Hong Kong Special
Administrative Region.”

Chapter Il contains "fundamental rights and duties of the residents”,
These include familiar provisions such as equality before the law,10
freedom of speech, of the press, publication, association, assembly,
procession, demonstration and to strike.11  Freedom of the person is
“F-inviolable.12 So is freedom from arbitrary or unlawful arrest, detention or
Cimprisonment.’3  The inviolability of homes;14 the privacy of
/. communications; 15 freedom of immigration and of travel;16 freedom of
~conscience and religious belief and practice;17 freedom to choose an
“k - occupation and to engage in academic, artistic and cultural activities:18

~_freedom to secure confidential legal advice, the choice of a lawyer, of
Tepresentation and "to judicial remedies".19 All of these basic freedoms

. are promised in the Basic Law., Perhaps the most important commitment
is that contained in articie 39;

.~ "The provisions of the international Covenant on Civil and
- Political Rights, the International Covenant on Economic,
. Social and Cultural Rights, the international ilabour
... conventions as applied to Hong Kong shall remain in force

and shall pe implemented through the laws of the Hong
 Kong Speciar Administrative Region.,

B

R

- The rights ang freedoms enjoyed by Hong Kong residents

: Sball.nor be restricted unless as prescribed by law. Such
- feStrictions shall not contravene the provisions of the




preceding paragraph of this Article. "

'-The PRC has signed and ratiffe‘d 'Ehe International Convention on the
glimination of all Forms of Racial Discrimination; the Convention on the
.. Elimination of all Formsl of Discrimination Against Women; the
* Convention on the Prevention and Punishment of the Crime of Genocide
"'énd the Convention Against Torture and Other Cruel, Inhuman or
. Degrading Treatment or Punishment.20 However, it has not signed, still
- ““less ratified, the International Covenant on Civil and Political Rights or its
: éompanion, the International Covenant on Economic, Social and Cultural
© - Rights. Itis a commitment to respecting the two international covenants
L referred to in article 39 of the Basic Law which has become, naturally
i - enough, the focus of attempts to establish, before the end of British rule
on 30 June 1997, a framework for judicially enforceable human rights
applicable in Hong Kong thereafter.21  Until that date the United
- Kingdom is obliged to report upon its compliance in Hong Kong with the
covenants which it has signed.22 After that date, it may be doubted
~-that the PRC would agree to so report. More likely is it that the PRC
“would contend that conformity within Hong Kong with the covenants -
sto'the extent that they are incorporated in the law of Hong Kong - is a
‘matter of the "internal affairs” of China.23 This argument might have
“particular force by reason of the fact that China is not itseif a party to
the covenants and looks uniikely, in the foreseeable future, to becoming
0.

These reasons explain why the Bill of Rights Ordinance 1991, which
came into force in June 1991, takes on a special significance for Hong
_K_ong. It provides a potential framework for the justiciable enforcement
‘of basic rights by an independent judiciary.  This 'is now a well
established function of the judiciary in many countries, including
» Countries sharing the same fegal tradition as Hong Kong presently enjoys.
There is therefore a well established jurisprudence in those countries
Upon which judges of Hong Kong, before and after 1997, could draw in

7 discharging the function of enforcing a bill of rights. That jurisprudence
2::1 b:en enhapced, in a way relevant to Hong Kong, by the judiciary of
Ffeei[ a foHowmg the adoptiop of the Canadian Charter of Rights and
coum?ms nearly a decade earlle.r, on 17 April 1982. As a common law

._ harte\r( \:fr?lch mox_/ed from being charf(erle§s .tc? one‘governed by the
S Vious’ Iese €xperience of the (-Ian'aq:an judiciary, in particular, has
rights 5 Sons for a Hong Kong judiciary called upon to enforce basic
* BUt 50 has the experience of the judiciary in new Commonwealth

£
z
£
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countries which achie\{ed their independence with constitutions proyiding
for guaranteed basic .rlghts. I shall return to these lessons. But first, |
r-wish to say something abou‘t the traditional and modern ro!.e of the
'judicia"y of the common IE.IW in protecting basic rights, even without an
—entrenched effective constitutional bill of rights.

ici rdian Basic Righ

At a recent meeting of Chief Justices from many countries held in
Washington, a question was posed for the participants as to what right
‘was the most fundamental; so that if all else were lost, that right should
be insisted upon as essential to a just legal order.

Various options were offered. Unsurprisingly perhaps, the United States
%i?"judge ventured the right guaranteed in the First Amendment to that
* country's constitution: freedom of speech and freedom of the press.
ldeas, powerfully and independently communicated will ultimately (if

‘properly upheld and protected by courts) defend other basic rights and
ensure that they are eventually observed.

The Canadian Chief Justice (Antonio Lamer) suggested that the right of
ccess to a judicial officer, independent of the other branches of
overnment, and to an independent legal profession was the most
important right to be guaranteed.24 His was an assertion which reflected
the traditional attitude of the common law. The symbiosis between the
appointed and unelected judiciary {on the one hand) and the powerful
lawmaking branches of government (on the other) is one of the brilliant

features of the system of government developed by the English over the
centuries. It provides an interaction between:

) a judiciary aspiring to learning, intellectual rigour, the pursuit of

-!og!c, fidelity to conscience and respect for minorities and for the
individual {on the ane hand); and

_the other lawmakers in the legistature and executive, reflecting
- Dol?ulgr will, the changing sometimes passionate aspirations of the
- Majority, an impatience with minorities and individuals whose
7 demand; can sometimes hold back great revolutions, inctuding
-8Conomic revolutions which are thought to benefit the mass of
- Individuals making up the community,25




L The judiciary provides an occasional break on the rs_:so;u_te action of the
other branches of government. T‘he agfanda O.f the judiciary tends' t‘o be
longer term. Although not entirely impervious to popular opinions,
aspirations and moods (for judges are members of the community also)
the judiciary is often deflected from passion by the instruction of
forebears, who remind current office-holders of the need to protect the
individual, defend minorities and uphold proper procedures even where
doing so may frustrate the achievement of the democratic will.

In the tradition of the common law judge, this defence of basic "rights”,
as defined by the common law is not a charter for a judicial veto on the
determined activities of the legislature or the executive. This truism was
pointed out by the United States Supreme Court, emphasising the real,
but limited, function of judges in our tradition:

"Our system of government is ... a tripartite one, with
each branch having certain defined functions delegated to
it by the Constitution. ... Here we are urged to view the
Endangered Species Act ‘reasonably’ and hence shape a
remedy ‘that accords with some modicum of commaon
sense in the public weal'. ... But is that our function? ...
Our individual appraisal of the wisdom or unwisdom of a
particular course consciously selected by the Congress is
to be put aside in the process of interpreting a statute.
Once the meaning of an enactment is discerned and its
constitutionality determined, the judicial process comes to
an end. We do not sit as a committee of review, nor are
we vested with the power of veto. .. [lIn our
constitutional system the commitment to the separation of
powers is too fundamental for us fo pre-empt
congressional action by a judiciary decreeing what accords
with  'commonsense and the public weal’ Qur

Constitution vests such responsibilities in the political
branches, "26

Notwithstanding this recognised subordination of the judicial branch of
g?\zﬁrnment to the political branches, there remains a great deal of judges
on eé:ommon law to do in the defence of basic rights. If the judges of
Efte?‘] ong have 'nqependence of the political branches of government
997, thers will be much for them to do in defending basic rights,




simply because this is inherent in the day by day activity of judging. It
will be sO whether or not the Bill of Rights Ordinance survives the
transition of sovereignty power in Hong Kong ir} 1987 from the United
Kingdom to the PRC. It will be so whether the Bill of Rights Ordinance is
' antrenched"”. it will be so whether or not the United Nations Covenants
are accepted as part of the domestic law of Hong Kong and remain in
that law, unaltered, after 1997, It will be so, simply because the
decision-makers are judges operating within a legal tradition which, for
may faults, has the strength of upholding and defending certain basic

civil rights.

The role of the courts in the common law tradition in upholding these
‘rights has not been the subject of deep analysis. In large measure, it is a
function which derives from the necessity (which is an aspect of the
daily chores of the judges) to give meaning to language. That language
may be the language of common law judgments. More frequently,
nowadays, it is the language of legislation. The Chinese languages may
be different, although | doubt it. Certainly, the English language is

: . irretrievably ambiguous. In part, this Is because the English language

represents the marriage of two important European linguistic schools:
the Germanic and the Latin. The Anglo-Saxon Celtic tongues of the
original inhabitants of the British Isles have been moderated by the
official” language of the Norman conquerors. Thus for virtually any idea
- particularly in the official context of law and government - there are
‘usually two words or phrases: the one Germanic and the other Latin.
Take "last will" {Germanic) and "testament” {Latin) as an illustration.
The feature of the English language, which makes it so rich in literature,
presents ambiguities to judges. They are ambiguities both in the text of
legislation and in the principles of the common law as expounded in the
words of earlier judicial decisions. Out of such ambiguities are presented
- Choices which simply will not go away. It is doubtless so in the fegal
Systems of every linguistic tradition. But it is magnified in any system of
law operating, even in part, through the medium of the English language.

There is a

: growing recognition amongst judges that they have such
choices.

incress The_ old notion of absqlgte and comple.te IegalierZ‘l. is
of judiscl'n?ly giving way to t.he reco_gmtlon of the nece.ss.ity and obllgat;on
the jud @ Cho'.ce- That_ obligation is enhanced when it is the funct:qn of
ichts ge to Qr‘ve meaning to the ngcessanly sparse language of a Bill ‘of
expresfse‘;:o‘nstltutlonal or otherwise, Such language, necessarily

N terms of great generality, will impose particular obligations
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to which I will shortly come.

For_present purposes my point is that the obligation of choice
necessitates criteria for. choice. It does so whether the criteria are
expressly stated in th.e.'nst"ument or not. It does so whether they are
recognised by the decision-maker or not.

Australia is a federal country. Its constitution, originally enacted as an
imperial statute, but based upon a referendum of the people in the
Australian colonies, contains a number of guaranteed rights.28 Ajthough
it is often said that there is no bill of rights in the Australian constitution,

“and this has only a superficial accuracy, the Australian courts have

increasingly spelt out of the general language of the constitution (and the
assumptions which that language enshrines) guarantees of basic rights
which almost certainly were not in the minds of the Founders when the
words were originally written.29

It is now a century since the first draft of the Australian constitution was
adopted. A recent centenary conference on the constitution - to prepare
a decade of discussion about its reform - resolved that priority should be
given to the incorporation in it of a bill of rights.30 An attempt in 1988
to incorporate a number of additional basic rights failed at referendum,
receiving the support of little more than 30% of the people. Various
attempts to draft a non-constitutional bill of rights in Australia have
ultimately foundered upon the opposition of politicians and of people
deeply imbued with an inherited English suspicion about bills of rights.31
Perhaps it is the very fact that the notion is a conceptual and not a
practical one is why it offends many Australian people. Perhaps it is
their suspicion of governments and of change of the constitution and of
the risk of remitting power over large social issues from elected and
accountable parliamentarians to unelected judges. But most probably the
r'esistance stems from a general satisfaction with the state of basic
fights in the current institutional framework of Australian law, a beljef
ﬂ?at‘ those rights are adequately safeguarded in the laws made by
Parliament ang interpreted and enforced by the judiciary.

Upon one view there could be similar attitudes to the entrenchment of a

bill of rights in Hong Kong, if ever the people of Hong Kong had been

g{;pe?y;onsmted about it.  Already opposition to some aspects of the

oy O Rights Ordinance has been reported, based upon traditional
ese laws and customs, eg on matters such as sexual equality.32

10
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These realities may provide reasons why, for the practical enforcement
of basic fegal rights in Hong Kong after 1997, the role of the judge will
prove 1o be of the greatest importance. If the judge is faithful to basic
principles of the common law, he or she will have legitimate and readily
gvailable legal means to prot.ect.a_nd uphold basic rights, to defend the
individual and to safeguard minorities.

. Judicial Techniques for Safequarding Basic Rights

* Two common law techniques at least compete for acceptance in

Commonwealth countries to provide the common law judge today with
potent means 10 defend basic rights simply by performing judicial

functions.

The first is the notion that there are some common law rights which lie
so deep that even a legislature of full powers has no authority to change

them. This is a notion, within the common law tradition, which has an

ancient lineage. It is grounded in ideas of natural law. Its supporters

~remind opponents that even the respect for the law made by parliament
"is ultimately grounded in a common law tradition that the courts will

accord parliament's laws respect. If, the basic rule is that of the

" common law, the common law can add a qualification: that no legislator

may validly make a law which is so fundamentally shocking that it must
be declared to be not the law at all. It is not necessary to go back to
Chief Justice Sir Edward Coke to find support for this notion.33 More
recent support for it can be found in autharity in the United States
where, in "rare and exceptional circumstances”, a judicial "safety valve”
is provided against the enforcement of a rule which leads to an "unjust,

unfair and otherwise absurd result” so that the "letter of the statute is
not to prevail*.34

In New Zealand, the notion of such "basic rights" has been crafted by
the Court of Appeal and asserted in a system of law which is in some
_Wa\{s similar to that of Hong Kong: common law, non-federal and
Subject to appeals to the Privy Council. The cases are subject to a great
deal of judicial and academic discussion and controversy.35

;rnha other basis which authorises judges to defend fundamental rights is
Ore modest in its assertion but (perhaps for that reason) more potent in

11




“daily effectiveness. it achieves its goals.by the simple device of

stutory interpretation and common law exposition. Because the bulk of
faw 1S nowadays made by legislatures in the form of statutes, an
‘;ﬁ;jbrtam feature of the life of the modern judge of the common law is
ing effect to the "intention™ or "purpose” of the lawmaker. This is
done"by giving meaning, and then force, to the words of the law so
i_ntér‘preted. That l[aw may have tjad such meaning and force before it is
‘u'c'li"ci'a”Y expounded. But there is no doubt that the judicial exposition
adds, if not legitimacy, at least effectiveness to that law in a society

a

in this function of statutory interpretation (but equally in the
position of the common law and in its development) that the modern
udge of the common law has a vital role to play in protecting, and even
dvancing, fundamental rights. The issue arises all the time in the
tical work of courts. Because of the ambiguity of language to which
ave referred, courts are presented with choices. Take one choice, and
basic right may be lost. Take another and the basic right will be
feguarded. Generally speaking, modern judges of the common faw
ave asserted their function to protect fundamental rights by preferring
e second choice, if it is open on the language of the law under
nsideration.

ere is little exposition of how this function came about or how it came
to be accepted by the other branches of government. Sometimes that
ceptance is grudging and reluctant. But there is a kind of compact
tween the courts and the "political” branches of government that the
urts will declare the meaning and effect of laws made by the other
"g:hes and the others will accept that declaration. In doing so, the
courts will presume that those other branches did not {unless they made
gir intention absolutely clear) intend to derogate from "basic rights”, as

@ gourts in turn declare them.

d°recent case | attempted to explain the fundamental principle upon
hich this basic political compact rests:

;j_'Thus ... the danger of legisiative oversight [should bel
Mentioned, Equally dangerous is the loss of attention to
basic rights which may accompany the very growth in the
-Quantity and complexity of legislation which is such
-"f_eature of our time. Legisiatures, both Federal and State,




ave recognised this problem by the appointment of
parliamentary ~committees, with terms of reference
desrgned to call to notice such problems whenever they
occur. However, it is inevitable that some such problems
will escape notice. This is where the assertion by the
courts of.the role of construction ... has such a great social
ility. It may delay, on occasion, the achievement of the
tention which Parliament had. it may temporarily
nterrupt the attainment of an important legislative
ﬁxj'rpose. /t may even sometimes give rise to a feeling of
frustration amongst legislators and those who advise them.
But the delay, interruption and frustration are strictly
fémporary. And they have a beneficial purpose. It is to
permit Parliament, which has the last say, an opportunity
to clarify its purpose where the Court is not satisfied that
the purpose is sufficiently clear. And that opportunity is
eserved to those cases where important interests are at
stake, which might have been overlooked and which
erve specific attention.

Cbnsidering its importance, there has been insufficient
dlscusszon in the casebooks or elsewhere of the functions
erved by this technique of statutory construction ... But
oked at in this light, the asserted role of the courts is not
an undemocratic usurpation of Parfiament's rofe. Still less
" the deliberate frustration of the achievement of the
purpose of Parliament, as found in the words of an
enactment. Instead; it is the performance by the courts,
by way of the techniques of statutory construction, of a
ole auxiliary to Parliament and defensive of basic rights.
in the end (constitutional considerations apart) parliament's
ill must be done. But before basic rights are repealed,
at will should be spelt out in clear terms. Parliaments
oth in this country and in other countries of the common
aw accept this beneficial relationship with the courts. It
teflects the shared assumptions of all the lawmakers in our
Ciety. On not a few occasions, it has prevented the
lintended operation of words of generality in a statute to
minish basic rights gs Parliament would never have
acted, had the point been properly considered. "36




in the foregoing decision, the question was raised whether legislation,
designed to provide for a special investigation into a company's affairs,
should be construed to take away the common law right to legal
professional privilege. The importance of that common law right has
“peen emphasised in a number of decisions of the High Court of
Australia.37  Similar questions had arisen in New Zealand38 and in
canada.39 Analogous questions had arisen in respect of the common
law privilege against self-incrimination.40 More recently, like questions
had arisen concerning the powers of a local Independent Commission
Against Corruption where its statutory charter appeared to infringe
fundamental common law rights, 41

| mention these cases because they suggest that the judge of the
common law today often does not need an entrenched and justiciable bill
of rights to safeguard at least some basic rights. Those “"basic rights”
will be found clearly enough in the principles of the common law. Those
principles will be upheld at least by techniques of statutory construction
and common law exposition to the extent that the new law on any

~ - object is unclear. Of course, sometimes an oppressive law, or one which

derogates from "basic rights™ will be only too clear. It is then ordinarily
the duty of the judge to give effect to that law.42 If the judge cannot in
conscience do that, he or she must resign. A judge has no legitimacy to
deny effect to the law, if it is plain. Some of the reasoning which
. supports the "compact” to which | have referred between parliament and
the judiciary, rests upon assumptions about the democratic nature of
: parliament and presumptions that the people’s representatives in
“parliament would not deprive the people of basic rights without a ciear
indication that this was parliament's intent.43 In Hong Kong, there is not
at the present, nor will there be in the foreseeable future, a legislature
which is wholly democratic in the conventional understanding of that
term. To this extent the "democratic assumption” which lies behind the
a‘{th_ofitv of the common law technique of legal exposition will be
m'SS_Iﬂg. But another basic premise may exist which authorises the
tontinuance of the judicial technique to which | have referred.

Applving International Human Riahts Norm

.Feré additional technique is one which has been given close attention in
sysfnt y'ear.s.. | refer to the function of the judge in the common law
®M In giving effect to international human rights law in the course of

14
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serforming everyday judicial duties, by the use of whole orthodox
?echniques of common law exposition and development.

Both China and the United Kingdom have followed the "incorporation”
principle for international law. Unlike some other legal jurisdictions,
‘where international law is taken to be part of domestic law, China, like

" the United Kingdom, insists upon the dichotomy. Unless international

law is specifically incorporated by a valid local law, it is not part of
domestic law.44 In the United Kingdom, this principle has recently been

" reasserted by the highest court. In Reg v Secretary of State for the

Home Department; Ex parte, Brind*5, the House of Lords held that the
European Convention for the Protection of Human Rights and
Fundamental Freedoms is not part of English domestic law. Although the
presumption that Parliament intended to legislate in conformity with the

- Convention might be resorted to in order to resolve ambiguity or

uncertainty in a statutory provision, if such provision were clear, the
statute must be given effect to. This is so notwithstanding that the law
does not then comply with the Convention. There is much in the

- speeches in Brind which repays careful reading. But there is nothing in

them in which conflicts with an important new idea now being promoted
within the Commonweaith of Nations. This is an idea designed to give
new relevance to developing international human rights law. It is an idea

- with high relevance to Hong Kong.

The new idea is expressed in"The Bangalore Principles” which were
contained in a concluding statement by Justice P N Bhagwati, the former
Chief Justice of India, at the close of a Judicial Colloguium on
International Human Rights Laws held at Bangalore, India in February
1888.46 The judges collected from Commonwealth countries and from

, _thg United States, drew attention to the development of human rights
- Junsprudence around the international statements of human rights

contained in human rights instruments. They pointed out that some of
these rights had passed into international Ccustomary law. In many
Commonweafth countries, with established bills of rights, the
Commonality of the principles enshrined in international and national laws
meanf that judges could, in their own domestic decision-making, call
Upon judicial decisions and learned commentaries in other jurisdictions for
Pr? Purpose of performing their daily tasks. The essence of the Bangalore
inciples can be found in the following statements:

L . . .
7. Itis within the proper nature of the judicial process




and well-established judicial functions for national
courts to have regard to international obligations
which a country undertakes - whether or not they
have been incorporated into basic law - for the
purpose of removing ambiguity or uncertainty from
national constitutions, legislation or common law.

8. However, where national law is clear and
inconsistent with the international obligations of the
State concerned, in common faw countries the
national court is obliged to give effect to national
faw. In such cases a court should draw such
inconsistency to the attention of the appropriate
authorities since the supremacy of national law in no
way mitigates a breach of an international legal
obligation which is undertaken by a country.”

- The judges at Bangalore called attention to the need to promote the
availability of international human rights jurisprudence. This is something
which the Commonwealth Secretariat and other bodies have set about
doing.

In Australia, we have followed the "incorporation” doctrine4? observed
in China and the United Kingdom, and thus also observed as part of the
- -law of Hong Kong. Nevertheless, in an increasing number of decisions,
both of Federal48 and State49 courts, reference has been made to
international human rights norms as a source of faw. It has been done
generally for the purpose of resolving ambiguities in legislation. That
resolution of the ambiguity will be preferred which avoids a conflict
‘between domestic and international law,50 However, it is not only in the
construction of legislation that international human rights norms can be
utilised. Common law principles are themselves often unclear. In
clarifying them, an increasing number of judges are willing to refer
(amgng other sources) to international human rights law. This is
Particularly so where the international rule is contained in a treaty which
has bgen adopted by the country, even if yet "incorporated” in the sense
of being followed by the enactment of domestic law. It is also true
::ere the country. has r‘mot yet ratified the internatignal convention
: ca:e? Ttl;je norm, still less incorporated it in domestic legislation. In such
Virtualiu e mte.rnatlona! statement of a human rlghts obligation may, by

‘ niversality of respect and the passage of time, have become part
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- developments

of- international customary _Ia\{v, .in'much the same way as the common
jaw develops in municipal }UI’ISdICFIOnS. I.n such a case, an appeal may
propeﬂ‘/ be made to.the norms of international customary I?w. They are
not. part of domestic Iaw.l They may not be observed if they are in
conflict with clear domestic 1§w. But they can be used to help fill the
gaps which repeatedly appear in a common law legal system.

This is an important new development which has a particular relevance
to Hong Kong. That relevance derives from the terms of article 9 of the
Basic Law. Although the government of the PRC has always asserted an
exclusive right to provide for the future of Hong Kong and its peopies,
the Basic Law is unarguably an international treaty between nation states
asserting de jure and de facto powers over Hong Kong. It will be
important, whatever is the fate of the Bill of Rights Ordinance and the
incorporation of the norms of the international covenants into the law of
Hong Kong, that the judges of Hong Kong, before and after 1997, should
become familiar with the new move for the utilisation of international
human rights law in domestic decision-making.

The Bangalore Principles have now been followed by the Harare

" Declaration on Human Rights.®1 This Declaration reasserts the validity

of the Bangalore approach. It does so with the authority of virtually
svery Chief Justice of Commonwealth Africa. Later still, the Bangalore
Principles have been reaffirmed by the Banjul Affirmation.52 At a high
level meeting of Commonwealth judges in Banjul, the Gambia, the
participants accepted in their entirety the Bangalore Principles and the
Harare Declaration. They acknowledged that fundamental human rights
and freedoms are inherent in human kind., They stressed the importance
of complete judicial independence and the need to assure real and
effective access to the courts for the determination of criminal charges
anFi civil rights and obligations by due process of law. The Bangalore
Principles have been considered by meetings elsewhere in the
fiommonweaIth of Nations, notably in the Caribbean. A further meeting
In the series is planned for December 1991 in Abuja, Nigeria now in the
process of returning to democracy and constitutionalism.

There will be some lawyers who will look with reservation upon the
figidit wi'li.ch | havg just sketched.. Those_a brought up in the
rejct et; of the lncgrporatlon" theory of mterna-tlona[ law may even
histo ¢ Bf{ngalgre idea. But we are at a special moment in human

Y. It is akin to the moment of Runnymede in the history of
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d. The barons are represented by the nation states. International
aw is in its infancy. Often it is impotent. But there is a sense of
ufgenCV about the need to secure respect and to implement international
human rights law. The urgency derives from the vuinerability of our
planet and the new human integration achieved largely by miracles of
technology. It is important for lawyers to keep pace with the changing
world. Human rights are, of their very nature, universal. They adhere in
human beings as such. Each judge has many opportunities to contribute
to the implementation of universal human rights law. But a judge of the

_common law - using the established techniques and methodology of the

common law - has special, enhanced opportunities to do so.

implementing a Guaranteed Charter of Rights

So far, | have dealt with the role of the judge who has no special
weapons for defending basic rights other than those in the traditional
armoury of the common law - enhanced lately by new instruments as

~ suggested by the Bangalore Declaration. In Hong Kong, however, the

departing colonial regime has belatedly provided the people with a bill of
rights, based substantially upon the international covenants referred to in
article 39 of the Basic Law. It is hoped that in some way, at least for
fifty years, this basic charter of rights will remain inviolable; be justiciable

~in the courts; and be interpreted, declared and enforced by a judiciary

independent of the "political” branches of government.

| set aside for moment issues of Realpolitik to which | will eventually
return. If such a Bill of Rights could be incorporated and entrenched in
the law of Hong Kong, the judiciary performing its tasks in relation to it
}NOUId not do so unaided. It would have available to it three centuries of
Judicial exposition of the United Kingdom Bill of Rights (1688); two
C‘En_tu'ries of the judicial exposition of the Bill of Rights which form the
first ten amendments to the United States Constitution (1790) and the
more recent and possibly more relevant experience of Canada and other
Commonwealth jurisdictions which belatedly embraced the bill of rights

_idea,

',Z::re. will be other participants with more relevant experience to
: Mine the role of the judge in expounding and applying the Canadian

Charter,

Interpreting basic rights, at least stated in a document like the
Charter,

has required common law to modify the narrow techniques
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h have, sometimes beneficially, marked the interpretation of ordinary
A Charter requires judges to embrace a degree of judicial

ctivism which even the boldest spirits of the common law would find
‘ ?G cceptable, without the authority provided by the Charter. Judges
un:st pe ready to invalidate legislation and executive acts in order to
protect a vision of the rights and freedoms which th.erjl stand guaranteed.
Because such guarantees become part of the overriding law, they must
be respected not only by judges of the highest courts, but by
magistrates, police, government officials and other citizens. The greater
-féeWays for choice posed for judges must be openly recognised. No
longer can large policy decisions be hidden behind voluminous reference
" "to court decisions. The judge comes face to face with fundamental
- choices, starkly posed by the tension between the suggested meaning of
_ the general words of the charter and the activities of officials and others

. which are impugned.

w‘hic'
fegislation.

_'The importance of approaching a statement of basic rights in a way
 different from ordinary legislation was recognised in the early decisions
- of the Supreme Court of Canada on the Canadian Charter:

" "The judiciary is the guardian of the Constitution and
_ must, in interpreting its provisions, bear these
' considerations in mind. Professor Paul Freund expressed
this idea aptly when he admonished the American courts
" 'not to read the provisiolns of the Constitution like a last
will and testament lest it become one’. "53

lt is this approach which has led in Canada to a broad purposive and
generous interpretation of the basic rights and the avoidance of a narrow
and technical interpretation. In approaching the Charter in this way, the
- Canadian courts were able to call upen the emphatic instruction of earlier
¥ common law decisions. Thus, in 1929, Viscount Sankey in the Privy
¢ - Council, referred to the British North America Act as:

"... a living tree capable of growth and expansion within its

natural limits ... [which should not be] cut down ... by a
_harrow and technical construction, but rather [given] a
<+ large and liberal interpretation. "5%

glmila.rly Lord Wilberforce in the Privy Council, talking of the Burmudan
*Onstitution which incorporated a Bill of Rights said that it should be

19




"4 generous interpretation, avoiding what has been called

the ‘'austerity of tabulated legalism’, suitable to give to

individuals the full measure of fundamental rights and
_freedoms referred to. "55

rpreting and then enforcing express basic rights in this way, future

es .of Hong Kong would undoubtedly have much developed

rudence in other countries to draw upon. But if the law were to be

g and relevant instrument for Hong Kong society, it would be

| that the judges should have a vision of what that society is and

.rules, expressed in language of generality, may operate for the
t of such a society and its people.

e United States of America the judges have a notion of the nature of
ed States society in which the unlimited statements of that country’s
f rights must operate. Such rights are expressed in absolute terms.
sarily, they cannot operate in that way. They must be balanced
nst the collective needs of society. United States courts have
e, as a matter of definition of such rights, had to use judicial
truction as the chief instrument for limiting and controlling the
ntly absolute terms in which the rights are expressed in the Bill of
of that country,56

dian judges on the other hand, have section 1 of the Charter to
0vide the touchstone against which the widely expressed rights and
ms must be limited:

The Canadian Charter of Rights and Freedoms guarantees
he rights and freedoms set out in it subject only to such
easonable limits prescribed by law as can be demonstrably
s.lf_-_'_'ﬁed in a free and democratic society,”

: by now, a common formula. Around it has developed a well

.Ju'risprudence. The Canadian courts have developed a "form and

lonality” test to determine whether suggested limits on the rights
'Oms guaranteed by the Charter may be uphelid.57

'FOUrt has declared what the basic rights are and what they
'it_ﬁﬁre Must be a convention of obedience which foliows. That
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convention exists in the United States, Canada and other countries.58 In
developing countries of the Cgmmonweélth obedience on the part_of
authority is not always automatic. Thus, in Zimbabwe recently, tension
wés reported between the High Court and the Executive ‘Government.
The Court made declarations under the Basic Rights provisions o.f the
Constitution relating to the treatment of three prisoners in conditions
which members of the Court took the pains themselves to inspect.59 At
last report, the Executive Government had declined to follow the regime
laid down by the High Court, designed to secure conformity in their
treatment with the constitutional guarantee against cruel and unusual
punishment. Proceedings for contempt were reportedly planned.

But courts have no armies to enforce their orders. A few sheriffs and
bailiffs are all they can call upon, in ordinary circumstances, to uphold
their decrees. Compliance with their decrees must therefore depend
upon a convention respected by the "political” branches of government
and by ordinary citizens. To the extent that those decrees require the
enforcement of laws which do not enjoy official support (and may even
be opposed by many citizens) courts depend upon acceptance of the
principle of the rule of law. It is this principle, amongst other things, that
wiil be tested in the Realpolitik of Hong Kong after 1997.

Realpolitik; Hong Kong After 1997 ’

It is impossible to discuss the role of the judge in the enforcement of

basic rights in the context of Hong Kong without alluding to matters of
Realpolitik.

Some of the traditional opponents of guaranteed basic rights, including
those in My own country, have stressed the adequacy of common law
techniques to do the necessary work, so long as society remains liberal
and tolerant. The former Chief Justice of Australia, Sir Harry Gibbs, told

a Senate Standing Committee on Constitutional and Legal Affairs in
Australia in 1985:

j'f society is tolerant and rational, it does not need a bill of
9hts. If it is not, no bill of rights will preserve it. "60

" Many

law, ag ould *egard this aphorism, oft repeated by judges of the common
%% 8 serious understatement of the utility of an entrenched bill of

21



‘the following

rights - particularly for the protection of minorities against majoritarian
democracy in the other branches of government. However, there would
certainly be some who would apply Sir Harry Gibbs_' words to Hong Kong
with a note of pessimism. If, after 1897, the Government of the PRC
did not respect "basic rights" as these have been understood in Hong
Kong and elsewhere, it is certainly true that no Bill of Rights Ordinance,
letters patent or "piece of paper” would stand guardian for those rights.
No judge's decree, nor any learned judicial opinion would ultimately
protect those basic rights. They would melt before the sun of a resolute
Executive Government and the guns of its soldiers glittering and

" numerous. Even a courageous judge, determined to expound and uphold

his or her vision of basic rights, would find that vision blunted by a
determined and opinionated political government. A mountain of erudite
jurisprudence or even the full weight of international human rights law
would not prevent the "basic rights” from being overwhelmed. The

.- judge would be like a modern Canute, bidding the waves of executive

power to recede. Those not used to being bidden in this way - still less
accustomed to obeying such curial bidding - might find an appeal to a
"piece of paper” unpersuasive, even laughable. They might justify their

* action - possibly in all sincerity - by an appeal to collectivist notions and

to the urgent necessities of "revolutionary justice” in Hong Kong, once it
is part of the PRC.

lavan f fucian roacheas Law

Concerns about these issues are not wholly political and philosophical.
But they are that in part. A recent influential book in Australia has
suggested that "China and the Four Dragons™ (meaning Hong Kong, the
Republic of Korea, the Republic of China (Taiwan) and Singapore) do not
really share with western and other countries common assumptions
about_ human rights and the rule of law. The book, The Confucian
"?&E'f?at._ssanc‘:e‘f'1 expounds the thesis that modern China {and countries of
3 similar ethic) are still deeply imbued with a vision of society, and the
YOIfE of the individual in it, expounded by the itinerant Chinese scholar,
g:gosgpher and tgacher Confucius nearly 2500 years ago in the Spring
philosouthurnn Period . of Ching's history. Followed by the Hundred
ight aspeer‘s’ (_Zonfuc:.an teachlr\g was seen (in something of the same
legalism g;ltv in Engllish legal history) as a relief from the tenets of strict

. Confucius asserted a major weakness of the rule of law in
key passage in the Analects:
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-f:-_-'_'Lead the people by laws and regulate them by penalties
:”and the people will try to keep out of jail but will have no
sense of shame. Lead the people by virtue and restrain
them by the rules of decorum, and the people will have a
‘sense of shame and moreover, will become good. “63

This bdok asserts that the ethic of "North-Asia” lays emphasis not upon
g individual but upon the community. Not upon individual rights, but
bon obligations. Not upon the rule of faw but upon government by Man
The growing economic ascendency of Confucian societies,

including Japan, will therefore require international recognition and

understanding of the different values which motivate such societies.

Whilst they will go along with {and sometimes pay lip service to) western
otions of human rights and the rule of law, and even adhere to the
stitutions and treaties which safeguard them, they do so without
o‘n\iiciion, because the basic rules which they embrace have for more
\an two millenia been quite different.

ga st this background, it comes as no surprise to read of denunciations

' China of western notions of human rights and the rule of law. These
denunciations are not new or peculiarly communist in character. They
ust rather be seen in the context of longstanding Chinese teachings on
t;hic_s and philosophy. In that context, the future relevance of western
otions of basic human rights and of respect for the rule of law in Hong
ong after 1997 must be questioned. These are notions which are not
/. .not observed throughout the PRC. They are notions which are in
\arp conflict with traditiona! Chinese approaches to law, the individual

)d society which antedate the Communist Revolution by more than

tinuance of the legal system which is important to its commercial
s as well as to its citizens’ lifestyle. That success was seen as

,-‘-}_@,l both for the commercial value of Hong Kong {with its high level of
orelgn investment earnings) and as a model for other "lost territories™ -
clally Taiwan.64 Following the Tiananmen Square incident in June
9 "the suppression of the democracy movement, the trials and
Utlf-fns which followed, there is now less optimism about respect for
asic rights, judicial independence and the rule of law based upon
gfound. In the big picture of China, Hong Kong is of relatively small

.




-:lﬂcern.ss Yet it is perhaps a measure of the impact on its basic
__;.__Confucian values of universal notions of human rights that in June 1989
fozqmion residents of Hong Kong gathered together to protest the
uppression of the new democracy movement in the PRC. Their
fesolution, reflected in other actions since, may demonstrate the
universality of at least some basic hu.rnan rights and the determination of
the people of Hong Kong who remain after 1997 to assert and defend

those rights.

Subordination to the Law of China |
[:awyers point to the fact that the Basic Law of Hong Kong is made, just
as the Joint Declaration promised, "in accordance with the Constitution
" of the People's Republic of China". What is done under that Constitution
may readily be undone. All that stands in the way is not law but a
promise. The breach of a treaty with the United Kingdom would be
involved. But, should that happen, it is scarcely likely that a Kuwait-style
operation would be mounted to enforce that aspect of international law
" against the PRC.

Article 5 of the Constitution of the PRC, 1982 provides that:

"No law or administrative rules and regulations shall
-contravene the Constitution".

Nothing in the Constitution indicates that article 5 can be exempted or
suspended. Thus, neither the Basic Law nor laws of Hong Kong can
ultimately contravene the Chinese constitution.66

Th.ere is nothing unorthodox in this. An autonomous region of Australia,
if it could be created by the Australian Parliament under the Australian
const-itution, would be ultimately subject to a repeal of the instrument
Creating it, Nothing the Australian Parliament could do under the
qonst_itution could prevent such repeal. It could promise not to do so for
f'“y Years. But if it broke that promise, there would be no legal obstacle
1o its doing so. The promise is a political commitment to the people of
H°”9_ Kong. 1t rests on the politics, personnel and institutions of the
Ugge{r i.;does nqt rc_ast on law, at least on any law which can be enforced
€ constitution of the PRC. This reality must be clearly faced.
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ndemnations in China of the notions of the rule of law derive in part
::om the different approach to the interpretation of legislation adopted by
t;‘; constitution of that country. It was partly for reasons of history and

" partly by accident that the notion of judicial review developed in the

common law tradition. The history is found in the early decisions of the

Judicial Committee of the Privy Council by which, even before the
- American Revolution, laws of the colonies were sometimes struck down

by judges as invalid when they were found to be incompatible with laws
made . in Westminster. It was this judicial empowerment which
encouraged the early judges of the Supreme Court of the United States

“to assert a similar function of judicial interpretation and review in the
+ famous decision in Marbury v Madison.67

Other countries, including Australia and countries of the Commonwealth
of Nations with and without Bills of Rights have followed the American
model. But China did not.

It is the Standing Committee of the NPC, not the judiciary in China,
which has the constitutional authority to interpret the constitution and

o statutes of the PRC.68 This therefore includes the interpretation of the

. - Basic Law of Hong Kong made by the NPC. The NPC can alter and annul

decisions of the Standing Committee. It is for this reason that, strictly
as a matter of law and within the polity of the PRC, the Court of Final
Appeal of Hong Kong envisaged by the Basic Law hasg powers which are
subject to the NPC., it is for this reason that scholars are aiready pointing
out that, established rules of private international law require that the
socialist legal system of China will ultimately, in the event of conflict,
prevail aver the common law judicial system of Hong Kong, and this

~ quite apart from the politics of China.69

\{arious suggestions have been made for resolving potential future
disputes of this kind. However, any judge giving meaning to a Hong
Kong Bill of Rights Ordinance (or to the International Covenants extended
o Hong Kong by the Basic Law or otherwise) would do S0 in the sure
kﬂov\{ledge that judiciai orders made by the judge would be subject to the
PVl?rr.lding Supervision of the NPC, Such knowledge might, for some
Judicial officers, provide a "chilling effect”. It could after 1997 restrain
T0bust orders against the agencies of government, such as have lately

- @ttracteq attention to the independence of the Hong Kong superior

Courts.70 Time will tell.




Kong were to remain exclusively a microcosm of government
trained in and used to British ways, the possibility of conflict
minimised. However, the insistence of the PRC that, as a
sovereignty, the Chinese Peoples’ Liberation Army (PLA) will
pe stationed in Hong Kong after 1997 presents a potential flashpoint for
the future. Relief might be sought by a citizen in the courts against the
conduct of the PLA. Orders of the courts directed to the PLA could
present that organisation with an utterly different source of discipline to
that to which it has been accustomed. Then, the court may indeed
appear an alien authority. it might be represented to be such to the NPC
or to other organs of power in Beijing. It takes a mighty leap of faith to
believe that the flash at this point can be avoided for fifty years. Itis
perhaps in recognition of this source of tension that the PRC has
announced that, in the case of Taiwan, the PLA would not be stationed
there after its return "to the Motherland™.71 But Hong Kong is different.

if Hong
officials,
might be
‘symbol of

Basi | - A Shared Polity?

A further problem is presented by the status of the basic rights and by
their content. The Bill of Rights Ordinance is, after all, simply an
enactment of the local legislature. With perfect legality, under the
Constitution of the PRC, it could be repealed, modified or qualified.72 No
Colonial Laws Validity Act 1865 (Imp} will avail to entrench- its
provisions in the law of Hong Kong. The "entrenchment” of those
provisions depends solely on the political will of the PRC. No
amendment of his letters patent will have effect beyond the ceremonial
departure of the Governor in 1997. The PRC's will is presently exhibited
principally in part 3 of the Basic Law. The most important provision of
that Part is article 39. But it must be noted?3 that article 39 does not

mcluc_ie Part 1 of the International Covenants in which appear article 1
Promising that:

"All peoples have the rights of self-determination. "8

E’;’:‘g"h::h fO‘!lowing JSO years of separatle history, the pe'ople of H_ong
of a misesia peoples" for thxs purpose gf .|nternati0f'\a! law is the subject
of the rfam by the International Commission of.Jur|§ts.74 In the context
i“tEFnatigonar Wor.ld movement of peoples, which is such a feature of
definitic a iocsety today, much research has been done on the

N of "peoples" for this purpose.’S The claims of stateless
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‘aples, such as the Kurds and Palestinians, or peoples within an existing
peop s'uch as the Croats, Estonians and Punjabis is a subject of much
?tate, +jonal debate amongst scholars.”’6 It is a debate which, at least in
Irr;tsi)rg:t of Tibet and Hong Kong reaches the peoples of China itself.

The importance of this debate .for present purposes is that all Bills of
Rights must operate in a constitutional framework which contemplates
that the several rights will contribute, in a coherent way, to a geperally
accepted form of society. Whether by express provision {as in .the
Canadian case) or by implication of the constitution (as in the United
States) courts construe the detailed and precise provisions so that they
will operate to sustain the polity itself. Generally too, by revolution,
eferendum or other process, the rights themselves derive their
legitimacy from the people making up that polity. And they may be so
altered by those people. None of these considerations will be true in the
case of Hong Kong's basic rights. The Joint Declaration is a statement
of sovereign nations. The Basic Law is made exclusively by the NPC of
China. Even the Bill of Rights Ordinance is not made by a legislature
glected by direct suffrage held amongst all of the people of Hong
Kong.”7

To the extent that Hong Kong and its people have enjoyed rights typical

i of a western democracy it has been because its lawmakers have been

ultimately  beholden to the democratically elected Parliament at
‘Westminster, its Governor appointed by the elected Government of the
United Kingdom and its courts subject to the judges in the Privy Council,
most of them Englishmen. When these vital underpinnings are removed,
it is not self-evident (either in law or in practical politics) that the notions
of fundamental rights which have accompanied the people of Hong Kong
“will long survive their passing. It was once said that self-interest, and
the example given to the greater prize of Taiwan, would indeed sustain
the post-colonial aberration for the 50 years promised to Hong Kong.
However, the events in China in June 1989 have cast a shadow over
this hope.78 Judges do not ride the tiger of politics. But they cannot be
wholly indifferent to the environment and the society in which they
W_Ql'k- That is why the provision of a reference point, related to the
nature of that society accepted as the goal, is an essential ingredient in
an effective workable law of basic rights.

Fzr all the many good things which the United Kingdom has done in
ng Kong, it will long stand as a reproach to Britain that it did not
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vide @ democratic form of government before its departure.
.ording to recent polls taken of the people of Hong Kong, at least
a0 of those with definite opinions were in favour of the immediate
sduction of direct elections.”® The want of direct elections (and the
pition which now exists under the Basic Law in conducting them)
vides a basic obstacle to the achievement of a judicially enforced bill
ights having real legitimacy for Hong Kong. For the judges, like the
: will constantly face the quandary presented by the attempt to
irreconcilable. The basic rights contained in the
srnational Covenants (wholly at peace in a representative democracy)
ncomfortably in a society which, despite certain other virtues, is
“4tic and not democratic.80 The events of June 1989 in China
;;fesented these simple truths in sharp relief.

‘remains one other practical consideration which should be
ritioned. Institutions may look fine on paper. But they need sensitive,
W dgeable and talented people to work them. A recent survey of

se members of the legal profession in Hong Kong indicated that

37% of the sample state positively that they would stay in the

y after 30 June 1997.87 A survey taken after 4 June 1989
aled that this figure had actually dropped to 33%. As has been

“this is "not a very promising figure in view of the present
ggg of lawyers in Hong Kong". With the inevitable departure of

triate members of the legal profession and judiciary, there will be a

It is doubtful, in the words of the Chief Justice of Hong Kong,
her "suitable ethnic Chinese candidates can be found to fill these
iall positions by 1997".82  Various expedients have been

ed. Doubtless the vacuum will be filled somehow. But whether
be filled by the judges of courage, integrity and skill required
to be seen. The challenge will be enormous.

0ssible to end on a note of hope? According to research conducted
,818,'a_clear majority of Hong Kong's Chinese population accepted
nlaw values.83 72% favoured the continuance of individual and
th_s. Almost 60% favoured government by the rule of law. 77%
ted the adversary system with a role for the private legal
10N, 73% favoured the jury system. Surprising perhaps was the
at'only 53% favoured the presumption of innocence. Only 32%




glieved in the fact of judicial independence.  There may be
onsiderations relevant to local conditions in the lower judiciary which
xplain this last statistic.B4 These are important soundings of values
mongst the people c?f Hong Kopg. If they are accurate and
ép;’esentative they provide the most instructive foundation for the post-
'997 preservation in Hong Kong of basic rights of the kind found in the
ssic Law and in the international covenants. :

he-end of Privy Council appeals will sever the link of the Hong Kong
“al system to the centrepoint of one of the world's great legal
ditions. But other countries of the common law have survived this
'erance. There is always a risk of a retreat to parochialism. But if we
‘ork at it in the community of the common law, we can draw upon each
ther's jurisprudence. In this sense, severance of the link to London may
Gtually ensure access to the treasurs-house of jurisprudence in other
mmon law centres. We in the Pacific area should become more aware
if :‘i‘éé'ch, other's jurisprudence, for this is the area of the greatest
snomic potential in the 21st century. Hong Kong judges and lawyers
y forge closer links with colleagues in the region. Those colleagues
should- work to ensure that this can be done. Whether it exists in an
llate court or simply in participation in the exchange of law reports
nd journals remains for the future. But in the common law world, and
g on a Bill of Rights, a judge is never alone. The judge always has
he great intellectual support of those who have gone before and who

‘away on similar problems in other lands. It is the very system of
cedent and the development of principles by analogous reasoning
h'is the strength of our legal tradition. That tradition gives courage
d-conviction to the judge, working in lonely chambers, endeavouring
itegrity to solve the problem in hand according to law.

LIS true that many spectres can be seen in the future of basic rights in
Hong Kpng after 1997. Some arise from the deficiencies of the political
Stem bequeathed by the colonial power. Others derive from the

__\'/?d “threats of absorption in a highly centralised autocracy.
d-?l-ir dictates that the events of Tiananmen Square should be
loned again. They have led many to be cynical about the prospects

'&._ru_la of law, human rights and the independence of the judiciary in
ng after 1997.

8. not impossible that China will recognise the great utility to it,
;trh;e world, of a prosperous and confident Hong Kong. Prosperity
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e V'and confidence will more likely survive if the promise of the Basic Law is
7 fuifiled. | do not think thf:lt many observers, least of all in Hong Kong,
.. gver saw the fifty years .|nterregnum as a total postponement of the
"'"'change of systems. The_ fifty years was clearly contemplated as a time-
“cushion. Within that period it may be hoped that the autocratic features
* of China itself will change, just as change has lately been achieved with
remarkable speed in central and eastern Europe and elsewhere. Similarly,
it may be expected that Hong Kong's legal system will change. It will
 “adapt to its new environment. In this way, it might be expected that
" two systems of law, at first so different, might come more closely to
*‘resemble each other.

: We should not be too pessimistic about the future of the common law in
““Hong Kong. As | have demonstrated, it is a flower which, once planted,
proves difficult to eradicate. It takes on the features and attributes of
~the societies it serves. It may even provide lessons and an example for
China which will prove beneficial to that great land. And in the end,
- Hong Kong, though a cosmopolitan and partly Eurasian community, is
overwhelmingly Chinese. The natural return of that community to
“harmony with its geographical, cultural and linguistic envirohment is
" probably inevitable and may in the long term prove beneficial both for
“Hong Kong and for China.

* The problem in hand is essentially the time of transition. It will doubtless
- be painful. It will require temperate restraint on the part of the people
i'a;nd officials of Hong Kong and the people and officials of China. And
that is why the role of the judge in Hong Kong will become one of the
greatest importance. It will be even more important than it is under the
- Présent regime with its other checks and balances and its accountability
- 10 a democratic legislature at Westminster.

An independent judge of courage, sustained by the mighty intellectual
treaEfUl'Y of the common law is an essential component in the peaceful
and lust transition of Hong Kong from its present status 1o its new role.

- For the sake of universal human rights and for the rights of the people of
e EO?EKWQ' itis my hope that judges in this great tradition will be found,
| consft';ewords of Socrates, ."to hear 'courteous/y, to answer wisely, to
eft in e 8Ty and to decide impartially”. If the spirit of basic rights is
“that € people of HP”Q Kong and if judges emerge who can interpret
e Spint and enforce it with the support of the people, those rights may
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ISH RULE IN HONG KONG -
:ROM' IGNOMINY TO IGNOMINY *

n by the British Crown of sovereignty aver the colony of
s one of the least noble chapters of the history of the
.. jttle wonder that the sesqui centenary passed recently
any notice. And now that sovereignty is about to be
" chapter equally shameful. Indeed Mrs Thatcher, in
§ week, confessed that she felt "guilty" for failing to
cratic reform for Hong Kong in the 1984 Sino-British Joint
Well may she feel that way.

& I_ittering metropolis of Hong Kong are dazzled by the steel
‘expensive shops, busy people and the manifest wealth at
- Few visitors trouble to acquaint themselves with the
‘,y’wh:ch the British Crown acquired this colony. That
s eventually secured by the Treaty of Nanking, 1842. The
enforced at the end of the first opium war. It is worth
g how it came about,

he efforts of western nations to open China to the
S in which Britain, early to the industrial revolution, was
exponent From the 1830s, Britain increased its efforts to
o alter the conditions upon which trade could be had
st country and huge potential market. A peaceful mission to
‘Lord Napier in 1834 was not permitted to proceed
It ended in failure. This failure stimulated the demands
_ Br:tlsh merchants in Canton for the use of Imperial force
he mercantlie objectives.

h these demands the Ch'ing government in Peking turned
o the best means of tackling the problem of the growing
W|th1n the Chinese Empire. After a debate, reminiscent of
éwe had more lately in Australia, a decision was made
P ess trafficking in opium and to punish its usage. The
hls__ end was led by Lin Tse-Hsl. He was appointed Imperial
‘ _HIS orders were to proceed to Canton immediately to
'trafflckmg He arrived in Canton in March 1839.
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soon confirmed for Lin that the primary source of opium was the
merchants (most of them British). They imported most of the
| from the British possessions in India. When the demand for the
er of the huge stocks of opium held by the foreign merchants was
he foreign factories in Canton were blockaded and the Chinese
s recalled. This move ultimately produced the surrender of the
and a pledge by the merchants never again to engage in its
ce Over 20,000 chests of opium were destroyed in public under
ders of Imperial Commissioner Lin, a man known for his probity and
y. Having destroyed the opium and secured the promise, Lin
e restrictions on the merchants.

r,mthe British Superintendent of Trade (Charles Elliot) determined
‘enforced surrender of the opium was a cause for war. The
ament of Westminster was persuaded to agree. A number of
naval and land forces arrived off Canton in November 1839. They
d a fleet of Chinese war junks in the Peari River estuary. Thus
he first opium war. lts outbreak in England led to denunciations
overnment's efforts. Gladstone declared:

|“war more unjust in its origin, @ war more calculated to
ver this country with permanent disgrace, | do not know
and. have not read of. The British flag is horsted to protect
lnfamous traffic.”

vas blockaded in June 1840. Demands were presented to the
government. These included compensation for the confiscated
‘an.indemnity to cover the cost of the war, the removal of barriers
rade with China, the establishment of relations on an "equal
and, significantly, the grant of an island base.

began in September 1840. Lin was replaced. Because
ons in Canton with his rapacious successor dragged on, the
unched an attack on Chinese positions near the city. This
Lhe: new Imperial negotiator to sign the Ch'uan-pi Convention on
uary 1841. It provided for the cession of Hong Kong to the
own, the payment of an indemnity of 6 million silver dollars, the
n of "equality" in Sino-British negotiations and a full resumption
“When news of this treaty reached Peking, it was repudiated.
eror ordered an offensive against the British. This produced
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rious further military efforts during 1841 and 1842. Despite the
2 rage of the Chinese garrisons, the superior technology of British arms
a,ﬁe'g' the campaign before them. The British flest and military
ontinued the slow ascent of the Yangtse River. On 10 August 1842,
y .reached Nanking. The threat to that city extinguished Peking's

stéhce. The Treaty of Nanking was signed. It required the payment
f-a war indemnity by China which included $6 million compensation for
e confiscated opium. It obliged the opening of five ports to British

e and residents. It confirmed the cession of Hong Kong to the British
own. Subsequent plaintive Chinese requests to Britain that it should
it the production and export of opium were dismissed. Hong Kong
écamé the main base for the opium trade which "flourished splendidly in

ecades following the Nanking Treaty”.1

hat treaty, the island ceded to the British Crown provided a base for
sh trade. With the British flag eventually came civil and military
. clals, the judiciary, merchants, churchmen and citizens. What began
a sleepy domain of fishermen was to become a thriving port and
ropolis. ~ Eventually a "lease” for the "New Territories® was
tiated. The lease was, by its terms, to endure for ninety nine years

linese . governments, of every variety, as unequal and unjust
gations from Chinese sovereignty.  Those governments never
'pted the surrender of Chinese sovereignty over Hong Kong - both the
d and the leased parts. However, many parts of the British empire
ere acquired by treaties no less unequal. Despite that, where territory

acq_uired by the Crown, its people came under the protection of the
/N and the parliament and judiciary at Westminster. Those people
ved in the Old dominions (and who were basically of British, or at
St European ethnicity) acquired a high measure of independence in the
th century or in the early decades of the 20th century. The inter-war
1Ves towards responsible government in India were accelerated
ollg Ng the conclusion of the Second World War which so drained
"' treasure and resolve. The establishment of the United Nations
Nisation in 1945 was effected on the basis of the United Nations
ter.(' That Charter, the Universal Declaration of Human Rights and
Mernational Human Rights Covenants which followed, committed
POst-War era tg (amongst other things) respect of the rights of
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nles 10 self-determination. The United Kingdom, to its honour, has
isted alsewhere throughout its large empire upon the right of self-
,de’t'ermination as the cornerstone to the process of decolonisation by

hich the peoples of the British Empire were brought to independence

nd self—government.

A most dishonourable exception to this story is Hong Kong. The people
f Hong Kong were not prepared for self-government. Political
, mdvements were at first suppressed and later discouraged. To this day -
sod to the British withdrawal - a fully elected legislature is not achieved.
No-act of self-determination was ever conducted to provide for the
assing of power over those people on 30 June 1997 to the People's
gpublic of China. At midnight on that day, the British flag will be
vered on the colony of Hong Kong. Hong Kong will become a Special
Administrative Region (SAR) under the direct autharity of the Central
people’s Government of the People’s Republic of China (PRC).2 In a
belated effort to protect the future of the peopie of Hong Kong who
femain there after 1997, the British negotiations secured a Joint
Declaration with the PRC. This included a number of promises by the

=2
[=%

'PRC to respect the basic rights, system of government and capitalist
economy of Hong Kong for fifty years after 30 June 1997. Even more
belatedly, steps have been taken to provide Hong Kong with a justiciable
Bitl :.of Rights Ordinance and to amend of the Letters Patent. of the
overnor to incorporate into local law most of the provisions of the
ernational Covenant on Civil and Political Rights (but not those
vant to the basal entitlement to exercise the right to self-
rmination).3 These changes of status rest upon no decision of the
ople of Hong Kong but upon a treaty negotiated over the heads of
ose people, by a spent Imperial power with a modern Imperial power
RC) wheo share in common an ultimate indifference to the wishes of the
eople of Hong Kong about their own future.

Th:is;_is an ignoble end to the British involvement in Hong Kong. The
estion upon most lips at a recent conference in Hong Kong was
hgther, after June 1997 the citizens of Hong Kong SAR wili be able to
ome before an independent judge who will determine rights and duties
ccording to faw.

t some features of the present regime in Hong Kong will endure for a

IMe seems beyond question. At first, the world's gaze will be upon the
nsition of power. Nothing is likely to happen in the first few years.
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gut the promise is for at least fifty years. The busy world will soon lose
interest in the transition of Hong Kong. After the transition of
government power is accomplished, and seemingly set upon a fair
course, the world will turn to other problems. That will be the moment
~ of truth for Hong Kong. Will the rights reflected in the common law of
England applied in Hong Kong, collected in the Bill of Rights Ordinance
and promised in the Basic Law endure beyond that time? Coldly we
must balance the points for optimism and caution. We must weigh them
in the crucible of history, seen from this vantage point of 1991. In my
scales, there are ten points for optimism and ten for caution. | will state
them now.

Pgints of Optimism

The first point for hope lies in the history of the common law itself. It is
a history of a resilient legal system which survives revolutions, bitter
hatreds, freedom struggles, emergence from colonial rule, the change of
the language of the courts and different systems of justice. It is a
system difficult to eradicate. Because its basic jurisprudence is written
in the English language and daily renewed in courts around the world, it
is a living plant, once taken root that is hard to extirpate. One
anonymous local lawyer has said that it is the one thing of the British
"worth keeping” in Hong Kong.4 Why should what has happened in

other colonies - the survival of the common law - not happen also here in
Hong Kong?;

Secondly, where there are doubts about judicial courage and integrity
. after 1997, it is possible to point to many instances in British and

- Commonwealth history, in the United States, lreland and elsewhere
where judges have remained true to the promises given on their
appointment,  Even in difficult times they have remembered Thomas
. Fuller's famous words "Be you ever so high, the law is above you". It
- Was a humble judge in a Federal trial court whose insistence on the rule
of law brought down the President of the United States, arguably the
:]c(::St Powerful man in the world. Judicial officers who are here now will
‘ andog;pany Hong _Kong through the transition. Fiontinuity of_ persor.mel
. Whict i\(lsl:terns will lay down the example of a rights respect'mg s_ocnety
" ah l ever be before the local successors to the expatriate judges

&N the last of them has departed;
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'Third"f’ there is hope from the terms in which China accepted, before the
whole world, the basis of resuming de facto sovereignty over Hong

S Kong. In the Joint Declaration of 1984 it promised for fifty vears an

"independent judicial power” and respect for a collection of basic rights
and freedoms: the right to free speech, to assembly, to religion, to
choice of occupation, to holding private property and so on. In the Basic
Law of 1890, the National People's Congress (NPC) accepted amongst
the general principles for the government of Hong Kong an independent
judicial power, the safeguard of the rights and freedoms of residence, the
use of English as an official language of the courts and the persistence of
the laws previously in force. In chapter 3 of the Basic Law, China
promised that the fundamental rights would remain in force. The whole
world knows China's promise. In Hong Kong, a great metropolis and

-gconomic centre, with 150 years of contact with a wider world - and

with people scattered around that world having links with their families
here - it is scarcely likely that departures from China's promises could be
kept secret;

" Fourthly, the United Kingdom is obliged to report to the United Nations
. Human Rights Committee in Geneva on compliance in Hong Kong with

the International Covenant on Civil and Political Rights. China is not a
party to that Covenant and does not report. During the conference it
Was suggested that China would succeed to the United Kingdom's
obligations of reportage. |t would be obliged to do so by reason of the
international treaty with the United Kingdom which is deposited with the

i United Nations. A refusal to report, despite the clear promise of the
. Joint Declaration and the terms of the Basic Law, would attract world-

wide condemnation. The obligation to report provides g window for

~those in the wider world who are anxious about the continuance of basic

human rights and the rule of law in Hong Kong;

Fifthly, there is the point that excessive confidence should not be placed
in the Jojnt Declaration, Basic Law or Bill of Rights Ordinance as such,
Whe'ﬂjer alone or in Combination. Basic rights are not confined to
z:;strtutiqnal documents such as these. They are found in the nooks
idsti:éan?les of the common lgw itself. In the. Fiai!y work of courts the
bl a?]dthe c_or_nmor} lawb g ex-tended to litigants. The growth of
common | ad.mlmstrat[ve law, which has bee.n §u.ch a feature- of't.he
and bro, ;iw N recent decade, has protegted tndividuals and minorities
has 8nt the great power of the Executive Government under control.
rendered that power answerable to the courts. Now there are new
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-ea‘pons which courts can use - including by reference to international
oman rights law - in fashioning common law principles and construing
iguous statutes. It is not necessary to put all the eggs of the future
“to the basket of the Bill of Rights Ordinance in Hong Kong. For notions
'6f rights and of the rule of law permeate the whole system of the
sommon law. For practical day to day problem-solving, that law, for
efault of others, will continue to apply in the courts of Hong Kong;

Sixthly, the judges of Hong Kong of the future, and the magistrates, will
not be isolated. They will remain part of the company of the judiciai
cers of the common law. They will have links, professional and
onal, with judges throughout the Commonwealth of Nations and
yond. They will never be alone in their Chambers. With them will be
the spirits of the great judges of our tradition, from Coke and Mansfield,
“Marshall and Holmes - to Atkin, Dixon, Laskin, Reid and
Wilberforce.  Their words, captured on the pages of lawbooks, will
vays be there to give support, encouragement, strength and courage.
In"the field of human rights jurisprudence there is now an international
re-house available for use. Giving meaning to the Ordinance and to
sic rights beyond the Ordinance is not a job where the judge need feel
leaguered and lonely. He or she will have constant access to a body
legal principle to which appeal for legal authority can always be made:

Se! nfhly, it is not as if the judicial officers of Hong Kong stand alone.

law schools of Hong Kong produce many lawyers who, as this
nference has shown, accept and uphold the fundamental principies of

[profession. The whole history of the common law has been one of
assertion of the independence of the legal profession, including on
‘Part of the judiciary itself. It is unlikely that, after 1997, the robust

ivi.d_uais who make up that profession in Hong Kong will fade away or
Come plaint instruments of the state;

hly, the economic interests of Hong Kong depend significantly upon
Qa.?.lpnal confidence in the independence and ability of its courts,
s r that confidence and the financial and economic stability of the
10y could be wounded, even mortally so. This the PRC knows. It is

,e,:"_,'lterests of the PRC, which is developing its own economic
"SI0 the vicinity of Hong Kong, to keep this international port
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-« realisation of the e
the Unjteq States

. as_ter_n Europe ang

ng, adventurous and prosperous. Any rational examination of the
Strgei’innings of Hong Kong would produce the realization of the
un ortance of continuing confidence in Hong Kong's judicial system. It
Irg:, go too far to say that economic self-interest is the chief or only
fundamental assurance for the continuance of pasic rights aqd judicial
independence in Hong Kong after 1997. But it is certainly an important
feature of the real guarantees to Hong Kong. Economic development of
the mainland in the vicinity of Ho‘ng Kong will itself be enhanced if the
prosperity of Hong Kong and its outreach to established markets
throughout the world are maintained well beyond 1997. In this sense it

“is in the interests of the PRC to preserve and enhance the economic
" power of Hong Kong as one of the world's great financial centres. That

will only be secured if there is international confidence in the courts of
Hong Kong to resolve with courage and neutrality disputes that will
inevitably arise between individuals, corporations and with the state.
That confidence exists now. It is essential that it should survive 1997;

Ninthly, it is inevitable that some changes will occur after 1987 as Hong
Kong becomes part of the "one country™. There may have been some
who thought the 50 year promise would jeave Hong Kong's legal system

- wholly untouched for that period. But most must have seen the period

as a time cushion or bridge to a more natural association of the Territory
with the mainland behind it. Some changes in notions of individual rights
and community duties are inevitable as Hong Kong is associated with a
country having quite different conceptions of human rights and

- scepticism about the rule of law. But this may say no more than that, in

its return to its Chinese environment, the law will adapt, as every other

feature of society must adapt. So much is inevitable and is natural. It
need not be intolerable; and

Tenthly, China itself is changing. The world is changing. China has

invited delegations from Australia, France and Italy to inspect and report

upen its human rights record. The Australian delegation in July 1991
will visit Major Chinese cities and also Tibet. This is itself something of a
Change in China's hitherto insistence that human rights and legal
9“?§t|008 are strictly "internal* to China. China's sensitivity to world
Opinion on human rights foltowing the Tiananmen Square incident, its
conomic clout of human rights activists (not least in
Congress) promotes a respect for Hong Kong's basic
China's changing society. The lesson of Central and
of the Soviet Union appears to be that the future

fights derived from
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“pelongs 10 freedom, not auto;racy. Adva‘nce the education of the people
"and enlarge their contact with the outside world and they will refuse
forever to accept the dictatorial whim of an individual, a Party or a group
lacking the legitimacy of dz_emocratic acceptance. Thus China may itself
change. The history of China must be seen as one of alternative waves
of liberalisation and aL.xtocrac.:y. At least tr}e backlash of June 1989 -
though cruel and punitive - did not even begin to approach that of earlier
acts of suppression in China. In the Cultural Revolution millions died.

The very integration of the world economy, of its transport and
telecommunication systems render vulnerable any country seeking
economic advancement at the price of political oppression. it may be the
mission of Hong Kong, at an important moment in the history of the
world and of China, to take ideas of individual rights and the rule of law
into China. With the entrepreneurs of Hong Kong opened up to China,
knowing the measure of freedom they have enjoyed, they may take in
their knapsacks the common law concepts of individual rights and the
- rule of law and spread those ideas together with their capital and
merchandise.

The negotiation of a special relationship between Hong Kang and the
PRC might even serve as a model for a new kind of federalism,
responsive to the desire of peoples with a different culture or history to
have a degree of autonomy within another state. The growing assertion
of the rights of peoples from the Kurds to the Baltic, the Balkans and
along the whole gigantic border of the Soviet Union and into Asia
demonstrates the urgent need for political arrangements of a new
character. It may be the role of Hong Kong to offer an experiment, in its
relation to the PRC, which will have implications far beyond China and
even beyond Asia. There is no doubt that the assertion of group rights

and the rights of peoples is one of the most important developments of
our time,

~ Boints of Caution

What of the other side? First, it must be conceded that there is some
U}JIh in the statement of the past Chief Justice of Australia (Sir Harry
glf:‘ii) that if a community is rational and tolerant, a written Bill of Rights
basi Qeeded. If |.t is not, no Bill of Rights will protect it. Until now, the

IC rights of residents of Hong Keng have been guaranteed, ultimately,
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'=by' courts sitting in London and by the fact that the government of Hong
’ -'-r-KOng is answerable to a democratically eiected Parliament sitting at
Westminster. Take away these anchors from the legal system and it
“may be cast adrift. The rights collected in the Basic Law and those spelt
out in the Bill of Rights Ordinance are bequeathed belatedly. Have they
" taken root amongst the people of Hong Kong? Will people who have
*lived under one form of autocracy, without responsibility for their seif-
government, be sufficiently right-asserting to uphold these basic rights
when they are passed to the control of another autocratic form of
‘.government?

" gecondly, ideas of basic rights (whether in a Bill of Rights or derived
_trom common law principle) depend ultimately on a shared notion of
society. In recent times at least, this has been of a democratic society
respectful of individual rights and minority freedoms., This is the
reference point for courts in giving meaning to a Bill of Rights and in
‘controlling oppressive acts of individuals or the state, by reference to the
justice of the common law. But to the very end of its colonial phase,
" Hong Kong has no democratic legislature, wholly elected by direct vote.
This- may itseif offend the fundamental notions of human rights law,
i'ncl:uding as expressed in the International Covenants. Thus, as the
Territory -enters the PRC, there is no notion of society, with the
legitimacy of democratic acceptance, to which judges of the future can
refer in protecting basic rights. They can, for a time, do so by reference
to principles in the case books resting upon features of British or
Commonwealth societies. But as Hong Kong's association with the PRC

becomes more intimate, those presumptions may have declining
relevance.

Thirdly, it is essential to recognise that the rule of law as we know it

depends upon a convention of obedience. Courts have no armies to

?nf_orce their orders against an obdurate state. They are rendered

'Mpotent if an opinionated Executive Government declines to obey a

.court order, The presence in Hong Kong after 1997 of the People's
berat.ion Army, to garrison Special Administrative Region provides a

;Pgtgptlal for a flashpoint between the power of the authorities of the
_ {unused to judicial control) and the courts of Hong Kong.

ourthly, there is the Confucian approach to law to consider. China
-;%‘?af‘lemv.denounces Western notions of human rights and the rule of
n doing so, it draws not simply upon Party ideas on these subjects




————

st

put UponN the deep welis of Chinese ph_ilosophical writing dgting back to
the Hundred Phi!osophgrs ar?d particularly .to Confucius. Neatly
encapsu!ated, the Con‘fuc[an philosophy of law is about communities not
individuals; about obiigations, not rights; and about the rule of virtue
determined by powerful men, not the rule of law.” |

|£ is said that Hong Kong is no longer a purely Confucian society. That it
has been imbued with 150 years of a different philosophical tradition.
Certainly, opinion polls amongst ordinary people of Hong Kong suggest
the acceptance of many of the basic premises upon which the colonial
administration has governed the Territory.B It may therefore be an error
to assume that, with the departure of that administration, Confucian
values will again predominate, unaffected by the colonial experience.
Nevertheless, it would seem inevitable that Hong Kong's re-entry into

China will tend to accentuate Confucian values, some of which may be

less enthusiastic for basic rights and the ruie of law than the lip service
paid to them at international meetings would otherwise suggest.

Fifthly, there is the simple fact that the laws of Hong Kong are subject to
the law of the PRC. The Basic Law itself is made by the NPC. What is
made can be unmade. Article 5 of the Constitution of the PRC provides
that no law may contravene the Constitution. Thus no law, even the
Basic Law on Hong Kong, may entrench a system of law or government
in Hong Kong which is beyond the reach of the constitutional organs of
the PRC. This is simply basic constitutional law which any beginning
student of that discipline would understand. It demonstrates the fact
that the ultimate guarantee of "two systems", and respect of basic rights
and the independent judiciary in Hong Kong rests not upon the Basic Law
oreven upon the NPC of China. It rests upon the will of the brokers of
power in China and their willingness to tolerate a separate and different
System of law and government in Hong Kong. That willingness will
endure only so long as such separateness is thought to advantage the
PRC or where its dismantlement would be thought toc cause an outcry in
the world community with disproportionate damage to the PRC. The
Svents of June 1989 demonstrate that, when their basic needs of
Survival are thought to be challenged, those with power in Beijing will

- Move to preserve it and shore it up without undue concern about

nternational responses.

Sixthiy,

hing there is the absence of a tradition of judicial independence in

Under the Constitution of the PRC, the separation of powers and

45




e function of the courts as the arbiter of power, is not guaranteed. It
is-the Standing Committee of the. NF_‘C which resolves disputes about
wﬁere power lies under the Constitution of the P3C, not the Supreme
people’'s Court. This means that neutral determina't:ops of power, bY an
. mdepe“de”t court with a different agenda-and mission, is not an idea
“'that is accepted or even respected in Chu_na.. On the contrary, it is
: _f}equenﬂy denounced as a Western bourge0|§ idea. The proposed Final
;':-Court of Appeal for Hong Kong, being established pursuant to the Basic
~Law under the Constitution of the PRC, must ultimately be subject to the
Standing Committee of the NPC upon any controversy relevant to the
meaning of the Basic Law or the impact on Hong Kong laws of the faws
- and Constitution of the PRC. For this reason the Final Court of Appeal
should more properly be described as the "Almost Final* Court of Appeal
for Hong Kong. And the difficulty specially presented is that it is a court
subject not to another court sharing a similar ethos but to a political
ommittee of Party members more likely to be responsive to those in
power in Peking than to enduring notions of fundamental human rights,
. the independence of the judiciary or the rule of law.

eventhly, the delay in establishing even such a Fipai Court of Appeal of
’ dntestably respected and indigenous tawyers must be gz source for
growing concern. The Sino-British Joint Liaison Group failed in April
991 to agree on a date for the setting up of the Final Court of Appeal
hich it is intended should take over from the Privy Council after 1997,
Joint Liaison Group subcommittee has been discussing the question of
Discussions in the full group
an in August 1990. The representatives of the United Kingdom are
Portedly keen to establish the Final Court of Appeal by 1992, s0 that it
ilt be fully operational in advance of 1997. It has been reported that
© répresentatives of the PRC appear concerned that a strong and fully
';ic__mal Final Court of Appeal might encourage a greater atmosphere of
,,,;dﬁpiendence from China in the fledgling Special Administrative Region
than is desired.9 The calibre, reputation for integrity and courage, as

. 8 the learning and experience of the judges appointed, will be
bJe.Ct to critical scrutiny and evaluation in Hong Kong.  Their

tments will set the tone for confidence on the judicial system

rh'Vr tfjere are concerns about renewal of the judiciary in Hong Kong
e.tgntlon of a large, active and independent legal profession. The
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Chief Justice is reported as egp.ressing congerns about the many
retirements in prospegt and the‘ d_lfflculty of. getting suitable appointees.
Apologists have explained the difficulty by citing lack of interest because
of unattractive salaries and benefits and concerns about the future of 3
pefson holding a commission from the outgoing regime.10 | gcal lawyers
suggest that it is rather a want of entﬁus_ie!sm for Iocalisipg the judiciary
and the desire to promote expatriate judicial officers which has slowed
the filling of vacancies, At thijs stage in ths history of Hong Kong, it
would appear to be desperately urgent to localise the judiciary as far as
possible, as an assurance for the survival of the common law in Hong
Kong. A legal system seen to be foreign will be much more vulnerable,
Localisation of the judiciary would also permit, in the lower courts, the
use of the Cantonese language. The conduct of the great bulk of legal
proceedings in the language of the local people is essential to its
demonstrated fairness. Only in this way will an abiding determination to
support the legal system be laid down in the hearts of the people of
Hong Kong.

As worrying as the localisation of the judiciary, and connected with it, is

. the threat of the departure of trained lawyers from Hong Kong. The

common law system cannot work successfully without a vigilant,
independent Bar. Yet only 33% of lawyers are committed to staying in

Hong Kong after 1997, This represents a fall of 5% since the events of
“June 1989, it is this erosion of the personnel of talent and integrity,
~ equipped to keep the system of law and its values intact after 1997, that

I

__has caused lawyers to voice ¢oncern that the legal system is "crumbling
‘around them". 11 It is a process which must be arrested as quickly as

possib[e.

: ~Ninthly, there is the failure, already referred to, both of the departing

Imperial Power, and of its successor, to accord the people of Hong Kong
thg most fundamental of human rights - that of self-determination. In its

third periodic réport to the Human Rights Committee in Geneva, the

United Kingdopm Government stated that:

"Successive British  Governments have since 1945
consistently promoted self-determination and independence
" the dependant territorjes of the United Kingdom in
accotrdance with the wishes of the inhabitants and the
o Provisions of the United Nations Charter.  The United
Kingdom 'S Policy towards dependant territories for which
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the United Kingdom is stilf responsible continues to pe
founded on respect for the inalienable rights of peoples to
determine their own future. The vast majority of the
dependant territories for which the United Kingdom was

- previously responsible have chosen, and now enjoy,
independence.”

_fhis asserted right of self-determination was upheld by the United
“ Kingdom in the case of Gibraltar where the United Kingdom provided a
" Constitution whose preamble affirmed that:

"Her Majesty's  Government will never enter into

arrangements under which the people of Gibraltar would

* - pass under the sovereignty of another State against their
- freely and democraticaily expressed wishes. "

Similarly, the Constitution of the Falkland Islands, enacted after the war
initiated by Argentina, recognises the rights of the people of that colony
to self-determination.  As I have said, the same right has not been
accorded to the people of Hong Kong. Instead, without proper and
“effective consultation with the people, nearly 6 million of them, citizens
of the Commonwealth of Nations and present subjects of the Queen, are
transferred into  the control of the PRC without an act of self-
-determination by them. The Joint Declaration and the Basic Law
exclude, and are a substitute for, an act of self-determination. The Bili of
_ghts Ordinance, notably, excludes from the re-enactment for Hong
\ong those provisions of the International Covenant on Civil and Political
Rights which guarantee the right to self-determination.

This represented an intolerably paternalistic abdication of a fundamental
obligation imposed on the United Kingdom by international human rights

V. It is the subject of a mission by the International Commission of
. - It may be expected that the mission’s report will be available to
the Governments of the United Kingdom the PRC and Hong Kong before
100 long. Even at this Stage, it may not be too late to ensure that the
quernment of Hong Kong is provided with the legitimacy of a complete




" Tenthly, and in answer to the economic arguments, it is suggested that
‘:'%o china, Hong Kong (which looms so large for its citizens and for us) is
- of relatively small concern. In judging issues of democracy and self-
= ;a'etermination, the Government in Beijing would necessarily have its eyes
fixed on Tibet and the other minority pecples living within the present
hbr’ders of China. In evaluating respect for human rights in Hong Kong,
" the. PRC will consider the implications of the spread of such notions
across the length and breadth of a continental country. In evaluating the
role of an independent judiciary as a brake on Executive Government in a
emall special region, the perceived needs of the revolution would have to
. pe judged before this idea was aliowed to flourish. The expression of
- -digsenting viewpoints will be tolerated by the PRC only so far as they
. .present no reai challenge to the Party. It is in these contexts that
resistance to the Final Court of Appeal, a demand to vet its
appointments, an assertion that ail laws made before 1997 will be
- reviewed after that date and that the Bill of Rights Ordinance specifically
would be reviewed12 cast a dark pall over the future of Hong Kong and
the observance there of the rule of law.

the Real Politik of Hong Kong Today

The Realpolitik of Hong Kong today can be seen by any visitor there. On
one day during a recent visit for a conference, the frant page story in the
local press was of a bone marrow operation and of the skill of the
hospital staff in Hong Kong who achieved success. The point of the
story was not the high professionalism and the standard of medical skills
In Hong Kong: wunrivalled in the region. Its point was that the
demonstrated skills ensured for those involved their ticket of exit - joining
the drain of treasure and talent from Hong Kong before 1997.

And on the second day of the conference, the overseas delegates
':dQScfznding in their bus from the University, perched on the mountain, to
Binternational hotel where the conference was held, saw a telling
Qh'f- A queue wound its way down the mountain. On and on it went:
:é'lllt idressed quiet people standing with umbrellas in the gentle rain.
dl Sil'avkc)ing !Dus que.ue, we ohserved. Unusual in a Territory otherwise
aéllY'-reaehWIth publrg transport. But then the end 'of the-qgeue was
a5 o ched. it terminated at the gates qf the_Amerrcan Mission. This
9 Queue of Hong Kong peopie seeking visas to emigrate to the




VVV'United States of America. There are similar quedes at the Missions of
Canada and Australia and doubtless elsewhere.

':'.'Those people were demonstrating their real concern about the future.
" That concern has at its heart an anxiety about the future of the rule of
fhe law and respect for individual rights. The level of that anxiety was
most clearly demonstrated in the vivid enlarged photograph which stood
at the front of the conference on its final day. It as a photograph of
more than a million citizens of Hong Kong. They had emptied from their
houses and offices and gathered, Spontaneously, at Happy Valiey in June
.. 1989 to express their thoughts about the new democracy movement in
“neatby China. Their thoughts - and ours - turned to the brave people -
their true compatriots - who paid a great price when they stood out for
values which the law in Hong Kong now seeks to enshrine.

Should one be optimistic or pessimistic about the future of the judiciary,
human rights and the rule of law in Hong Kong? The evidence points
both ways. The jury is out. Only time will tell.

However, | believe that it is possible to adapt Gladstone's remarks at the
opening of the Imperial adventure in Hong Kong. They may be applied,
with appropriate modification, to the departure of the British from that
place. | suggest that if there were a Gladstone in England today - as
sadly there is not - that leader would say:

"A departure more unjust in its origin, a departure more
calculated to cover Britain with permanent disgrace, I do
not know and have not read of. The British flag is hauled
down to protect an infamous agreement with an autocratic

- Power over the heads of people who are subjects of the
Queen, citizens of the Commonweaith and human beings
whe are entjtled to fbut denied) the security of basic rights
- inc/udfng the precious right to self-determination”,

What began in ignominy finishes in ignominy. It is appalling that the

_ Tesponse to thig tragedy in Australia is one of almost complete silence
- a”d_vawning indifference.
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