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RIGHTS IN THE NEW WORLD ORDER

! In the midst of our daily duties as judges, it is all
éasy for us to overlock the contributions we make to
ing the foundations of the new world order. With our
‘steadily fixed on the cases before us, we may overlook
c}reat mosaic to which each, in his or her humble way,
- a contribution. Each of us serves the people who come
ore us (and also those who do not) in accordance with
Looking down from the bench at the lawyers who argue
e us or at the litigants and witnesses paraded through
courts, it is easy to lose sight of the gigantic world

itext in which our daily activities must, upon one level,




his speech to the United States Congress on
ptenber 1990, President George Bush, justifying and
i’ng the course later taken by the United Nations in

§ . Crisis, declared that there was:

. [A] new world ... struggling to be born, a
rld quite differemt [from the one we lhave

own, a world where the rule of law supplants
e rule of the jungle, & world in which rations

cecognise the shared responsibility for tfreedom
ad justice, & world where the strong respect

e rFights of the weak. ol

arlier, General Secretary Gorbachev, in his 1988

the General Assembly of the United HNations,

g guest for universal consepsus in the
vement rowards a new world order.”

. fact, that quest began long before these speeches
ade. It came to an important watershed in the
sﬁment of the United Nations Organisation by the
ion  of the United Nations Charter with its
ion to respect for universal Thuman rights. 3
Charter stimulated first the adoption of the
al peclaration of Human Rights and then the
which led to the development and adoption of the
:ar_tjona.l Covenants which make up the International
f Rights. Since 1945 there has been a quite
ionary development in the international legal ozder.
as affirming the basic right to self-determination of
has led to the liberation first of colonised peoples,
7 many in the trusteeship territories and lately of
' in Central and Eastern Europe, Asia, Africa and

who had been denied the right to



Jjetermination. This process is continuing.
clearly, the end of the Cold War and of the tensionms

or four decades perilously divided the world, present

ek{_-,raordinary opportunity to humanity. 1Indeed, it is an

rtunity never hefore in prospect. Its potential is
'\-farced by the technological wonders of our time which
all the peoples of this planet to their common destiny.
; a moment when the fundamental right to political
el‘f..-'de‘c.errm'.na'cicm and to the protection of basic human
# stand a better chance to be realised than ever before.

‘Following the Gulf War, the leaders of the world’'s

ven’ major industrialised countries declared in London in

vfTlhe conditions now exist for the United
Nations to fulfil completely the promise and the
vision of Its founders. A revitalised United
Nations will have a central role in
strengthening the International order. e
commit ourselves to making the UN stronger, more
efficrent and more effective in orger ro protect

human _rights, to maintain peace and securfty for

all and to deter aggression."

lowing for the };yperbole which typically accompanies the
world optimism about security, democracy and human
ghts,® and facing squarely the discouraging failures
“the United Nations (as in the case of the FKurds and East
r) as well as its prospects for succ.ess..5 it is
onetheless true that the current events in which all of our
tries play out their r&le on the internaticnal stage are
opitions for democracy and self-determination and for
indamental human rights.

8o much was recognised at the recent meeting of

MMonwealth Heads of Government in Harare, Zimbabwe. The




atic changes which have occurred in South Africa allowed
an

: commonwealth, for the first time in twenty years, to give
e .

1IoritY to new issues. Amongst the items given the highest
pri

anking in the agenda was a renewed attention to global human
a=.

£ights. The Secretary General of the Commonwealth, Emeka
jyaoku of Nigeria, declared at the cpening ceremeny that
pere was an increased desire within the Commonwealth to
romote values such as democracy, human rights and the rule
f lav. President Mugabe of Zimbabwe recognised that the
géles of change” unleashed by the end of the Cold War
emonstrated not only the urgency of the quest for democracy
répresentative and responsive government" but also the:

" .. Insistent demand by millions Ffor Ssocial

justice and respect for the fundemental rights
of peoples ard nations.”

The inter-relationship between law and social justice

| Africa was also the theme of the biennial conference of

participants urged

a_ need for fearless lawyers and the defence of the rule of
law and human rights throughout Africa whose history had been
'll of derogations from these pPrecious values.’ It

SGEms likely that the self-same “"gales" which have swept

ough Eastern EBurope are now reaching Africa, Early

1¢.mals of change include the abandomment of the single party

:te broposal in Zimbabwe, the peaceful change of government

Chieved by the election of a new President in Zambia and the

D5 taken in fulfilment of the promise of the restoration

: eivilian democracy in Nigeria,

These great changes may seem remote from the daily



Lies of judges and lawyers. But they are not. Judges
etV
et Of the governmental machinery of their countries.
P
are, in the words of Alexander Hamilton, the Ileast

4gerous pranch of government. But they are a branch of it
v Lawyers minister to justice and are officers of
Inescapably, the law reflects the social and
po ¢ical environment in which it operates. Because the idea
Vhdivj_dual rights and representative democracy are so

- we should xreflect many of the universal wvalues now

':eésed in the international ipstruments which state

—'11-, is no accident that there is an abiding synchrony
ngéen the norms of international human rights and the
nciples of the common law. The linkages may derive, in
at least, from the very universality of human rights and
notion that basic rights inhere in individuals everywhere
ply because they are human beings, each deserving of
individual =respect. But in an institutional sense, the
'p—Americ:an global dominance at the end of the Second
¥orld War, during that time when the United Nations
Ghufer was adopted, the Iniversal Declaration of Human

it accepted and the JIoternational BFill of RIights
awn  up, ensured that on the modern statements of

rnational law affecting human rights was left the

~ This is why, as judges, even when we are unfamiliar




norms, when we stumble upon them (or research and

einforce our own thinking as common lawyers. And this
goisely because of the very great impact which common
s have had wupon the preparation, expression and
antation of universal human rights, éspecially in the

- the true new world order since 1945,

of the need, as I see it, for judges of our

cracy, human rights and the rule of law", as the

ry General of the Commonwealth described it,
nt tendency to parochialism. In a sense, this is

vide'us into dlsparate legal réglmes. In federations {such

ustralia and Nigeria) there is a still further

gal régimes, In some unitary states, the lawyer may
ompletely unconcerned with what happens across the
But the new world order necessitates that the
ights of neighbours, and the provision to them of
means to achieve ' self-determination and
& 9°§9rmnent, are the legitimate concerns of those who
. %t door, Indeed, they are of concern globally because

he” unlversallty of these wvalues and the danger to




national peace and security from derogations from them.
:ft is in * this context that <consideration of
= rnatj_ona.l human rights norms must be placed today. It
- --jbe geen as a building bleck of the new world order.
is not an order which abolishes the nation state or
T eg- respect for the multitude of different peoples who

Y uD the world. On the contrary. But it is a world of

1o 5@ ‘interdependence and a shared concern about basic rights
gllow human beings. Out of recognition of this concern
an see many initiatives of government, academe and the
qgai profession.

i One important illustration of the movement to which I
or is the establishment of the BAdvisory Group of the
o;monwealth Human Rights Initiative. That Group prepared a
méqft for the recent Harare meeting of Commonwealth leaders
V'led Put our World to Rights.® If the purpose of
i:eport was to stimulate discussion and action in Harare
:the themes of human rights, it would appear to have found
._:Ling ears amongst the Commonwealth leaders. Boldly, the

port suggests that:

| "Human rights Ahave alwaps underpinmed  the
. Commonwealtl., The evolution of the empire into
the Commonwealth was Itself a testimony of rthe
most basic of human rights, self-determination.
The sense of family between peoples of diverse
T races within the Commonwealth was a powerful
. repudiation of one of the major thAreats to human
L TIights, racism. Close and friendly relations
between members of the Commonwealth  have
emphasised the common humanity of mankind,
transcending differences of race, reli gron,
language and culture. Fhe Commonwealth has
| cooperated in pushing the frontiers of Ffreedom
internationally, particularly in Iits fIight

agalnst colonialism and racism. Individual
membor states have plaped vwvaluable roles In
Cformulating International or regional

' Instroments for the protection of Auman rights.




phe members of the Commonwealth share the legacy
Wf the common law with its strong emphasis on
lrpe rule of law and procedural safeguards
secured through an Independent

wdrciary.”
e authors of this report contend that, on the whole,
record of the member countries of the Commonwealth in the

df of human rights has been “"poor*.? signing and

f_};ing international instruments is not enough. Both at a
or;ﬁealth level and in the individual countries of the
'or;ﬁealth there is a need for new attention so that the
3 words of human rights will be translated into a
139 te‘gy of action. Such a situation necessitates many
atives at the international and national level. One of

chief of +these 1is “strengthening [of] the legal

"It fs essential ¢o the effectiveness of the
legal system that Judges and lawyers should be
well gualified, courageous and independent ...
Governments need to discard the notion that a
ALuman rIights ordented Judge or lIlawyer is ipso
factg subversive. The courts must give a
liberal and broad interpretation teo Aaman rights
provisions, as many or them, fncluding the Privy
Council fave now accepted. Tt Is necessary that
all Individuals or groups should Ahave easy
access to courts for the protection of their
rights. rThe procedures for bringing sults
should be simplified, and the rules as io who
may bring actions relaxed, as the Indian Supreme
Court Aas done ...p relevant NGOs should be
permitted to bring actions or | behalf of
Individuals or in the public interest. Legal
aid should be provided where an Individual or
group cannot afford legal costs. Human rights
instruments and legislation and case law should
be readily avarfiable."'?

ggs and other lawyers cannot (except as prominent and

ducated citizens) be specially concerned in the national and
ernational initiatives within and beyond the Commonwealth

Or the protection and advancement of democracy, human rights




BT

and the rule of law. As lawyers and citizens in their own
countries they - can and should take part in appropriate
non—governmental organisations, such as Amnesty Internatiomnal
and the International Commission of Jurists, And because
tpeir daily work involves actions which affect, inescapably,
the basic rights of fellow human beings who come before the
courts and tribunals of their country, they have an
jpescapable and personal responsibility to play a worthy and
relevant part in the development and application of the norms
and standards of human rights. They cannot wash their hands
of this part, asserting that these are functions for
international agencies, national governments, politicians or
administrators. Because they are involved in decisions which
require the making of choices, their legal functions
inescapable involve their playing a réle in the advancement
of a ¢ivilized '"new world order”.

0f course, that role is distinctly in the minor key.
Hot for Jjudges and lawyers, ordinarily, are the .grand
gestures reserved to political leaders. Nonetheless, in
their daily lives,- judges and lé.wyers make a multitude of
decisions and take countless actions which, individually may
ve insignificant but collectively are of tremendous
importance for the practical attainment of basic rights. It
was in this way that the Royal Courts of England, over many
tenturies, gradually put together the coherent body of the
common  law. In a similar way, it falls to contemporary
lawyers to play a constructive part in building, by their
daily activities, a new world order in which domestic law

teinforces and gives substance to the noble ideas of

international human rights law.




it should not be expected that the harmonious
frelationship between domestic and international law will be

oreated overnight. It will not be, any more than was the

:’.”common law of England which we have inherited. By the same

B token, domestic respect for basic norms of international
human rights will also not come about unless the judges and
lawyers of today are aware of their terms and sensitive to
the need to reflect international norms in their decisions.
rheir worthy part in the new world order of human rights will
not be attained unless they are sympathetic to this global

% development and conscious of the sources to which they may

"'i turn for the intellectual guideposts for their indiwvidual

econtributions.
I have now sufficiently sketched the contemporary

" context in which the rdle of the judge in advancing basic

Y, human xights should be seen. Beyond doubt, it is a

challenging moment in legal ‘history to serve as a judge. I
: turn, next, to a reminder of the stage which has been reached

in the debate about the precise legal relationship between

.. international human rights law and national law as applied in

o municipal courts which follow the common law tradition.

' EQURTH STEP. LONG JOURNEY

This meeting, convened by the Supreme Court of Nigeria,
is the fourth in a series facilitated by Interights and the
Commonwealth Secretariat, The first was held in Bangalore,
India in February 1988. It was convened by Justice P N

| Bhagwati, a former Chief Justice of India. It formulated the

. Bangalore Principles.t4 The thesis of those

' Principles was not that international legal norms on human

' *ights are incorporated, as such, as part of domestic law.




'still less was it that domestic judges could override clear
domestic law by reliance on such international norms. But it
a5 that judges should not ignore such international rules in
a comfortable world of judicial provincialism and blinkered
jurisdictionalism. Instead, they should become familiar with
the international norms. When appropriate occasions present
themselves, as in the construction of an ambiguous statute or
the declaration and extension of the common law, they should
ensure, SO far as possible, that their statement of the local
jaw conforms +to the basic principles of human rights
collected in international law.

Judges of the common law have choices. Their task is
by no means mechanical. To exercise their choices they must
have points of reference or criteria. Choices should not be
made upen the idiosyncratic whim of a particular judge. They
shonld be made by reference, amongst other things, to the
fundamental principles of international human rights norms.

On the initiative of Justice Enoch Dumbutshena, then
Chief Justice of Zimbabwe, a second colloquium was convened
in Harare in April 1989. It was opened by President Mugabe.
He stressed on that occasion the imperative duty of all
countries to create an enviromment of peace (without which
human rights can not flourish) and to assure the independence
of the judiciary  as a  nmeans of upholding  such
rights .13 At the end of the Harare conference, the
Participants Jjoined in the Harare Jpeclaration on Human
Rights, This contained the reminder that:

"Fine statements in domestic aws or

International and regional Instruments are not

enough. Rather It 1Is essential to develop a

culrure of respect for Iinternationally stated
human rights norms whAich sees these norms

_11_




applied in the domestic laws of all nations and
given full efrect. They must not be seen Aas
alien to domestic law in national

courts., 18

The participants noted many cases in courts of high authority

where jinternational human rights norms had been utilised to

;o resolve ambiguity or uncertainty in written law or to £ill

gaps in the common law. They called for the preparation of a
Pract.j.cal manual, containing basic instruments, as a
Practical means to further the process of implementation.

The third meeting was held in Banjul, The Gambia
petween 7 and 9 November 1990. This meeting was convened on
the initiative of the Govermﬁent of the Gambia and of Chief
Justice Ayoocla. It resulted in the Banjul Affirmation.
py it, the participants in Banjul accepted "in their
entirety" the Bangalore Principles and the Harare
peclaration. They acknowledged that:

... [Fjundamental human rights and freedoms are

. fnherent in mankind ... [fAjny traly enlightened

soclal order must be based firmly on respect for

individual human rights and freedoms, peoples’
rights and economic and social equity.”

‘. The participants in Banjul pledged their commitment and

. dedication to the goals and principles collected in the

statements issued at Bangalore and Harare. They called
attention to the need tec ensure that sjudges, lawyers,
litigants and others are made aware of applicable human
rights norms as stated in international instruments and
national constitutions and laws. They recalled the
Particular provisions of the African Charter on Human and
Peoples’ Rights and suggested that the African Commission

on  Human Rights should consider establishing local

_1'2_
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jgsociations in each member state to facilitate the process

Df education,’ training and dissemination of human rights
,’_information. They urged the sharing of experience within and

% : beyond Commonwealth Africa so that the jurisprudence on human

rights could be shared, reinforcing a dedication to their

attainment.

After the Harare Colloguium and before the meeting in

panjul, one of the regular participants in this series,
yr Anthony Lester (QC sought to persuade the English Court of
appeal to accept the principles of the Bangalore
statement. That distinguished Court would go only part of
the way. In Regina v Secretary of State for the Home
pepartment ; ex parte Brind asnd ©Ors'® the gquestion was
R whether a declaration by the United Kingdom Home State
requiring United EKingdom broadcasters to refrain from
: broadeasting words spoken by alleged Irish terrorists was
wltra vires and unlawful. Amongst other arguments, it
jwas claimed that the directive, made under the Zroadcasting
dct 1981 (UK), contravened article 10 of +the Zuropean

_- lonvention for the Protection of Human RIghts and Fundamental

Freedoms. The Divisional Court ‘dismissed the challenge.

S0 did the Court of Appeal. It held that the ZFfuropean

Convention was not incorporated by statute into English
“domestic  law. Accordingly, its provisions were not
i gpplicable as a rule of statutory construction except to help
! resolve ambiguity in primary legislation of the United
- Kingdom, enacted subsequently. Such a limited utility was
@xplained wupon the presumption +that Parliament would
» endeavour to legislate consistently with the United Kingdom’'s

treaty obligations once entered. Otherwise, where powers

- 13 -




th

pot
gpplication. In 1967, Diplock LJ had saids:l®

- *considerable persuasive forec

e

provided by Parliament to permit the Executive

wel®

-Go,‘,ernment to make subordinate legislation, and expressed in

-flanguage which was unambiguous, the court would not presume

at such powers were intended to be limited by the terms of

the convention, These remarks were, in one sense obIiter
dicta. The Court of Appeal held that the empowering

ki language  ©of  the Broadcasting Act  was clear and

gnambiguous. That alene might be said to justify its

- gonclusion that the terms of the ZFuropean Convention were

relevant to the Court’s determination of the

"IFf the terms of the legislation are clear and
unambiguous, they must be given effect to,
whether or not they carry outl Her Majesly’'s
treaty obligations...”

this foregoing decision in Arind was disappointing to

prany of the apostles of Bangalore.

Never daunted, Mr Lester took the decision to the House

~ of Lords. Although their Leordships dismissed the appeal,
B gome of the speeches nudged English law a little c¢loser to
‘ the principle embraced in Bangalore, Harare and Banjul. Loxd

‘Bridge of Harwick, for example, declared that there was

en20 in Mx Lester’s

| argument. He asserted that the preference of a construction

of a statute which avoids conflict between domestic

- legislation and international treaty obligations was a "canon

°of construction which involves no importation of

~International law into the domestic field».2l But in

the end, Lord Bridge’s opinion did not embrace the Bangalore

- idea :

- 14 -



“When Parliament has been content for se long to
leave those who complarin that therir Convention
rrghts Aave been dnfringed to seek their remedy
in Strasbourg, it would be surprising suddenly
to find that the Judiciary had, withodat
Parliament’s aid, the means ro Incorporate the
Convention Into such an Important area of
domestic law and I cannot escape the conclusion
that this would be a judicial usurpation of the
legisiative Ffunction,

In a way, ZArind was a difficult case to use as a vehicle

.for advancing the Bangalore principles in England. The
'!;.*legislation in gquestion, invelving as it did a response to
T the special problem of terrorism, presented difficulties
“"Which other legislation might not have done. Hard cases

-still make good law, we are told. So much appears to have

- been  recognised by Lord Roskill.?2? And by Loxd
; .‘  Templeman .23 Lord Ackner, whilst accepting as well
-settled that a Convention:

Yeo. may be deployed for rhe Durpose of the

resolution of an ambiguity in English Primary or
subordinate legislation®

= ;could find no ambiguity or uncertainty in the legislation to
- fetter the exercise of discretion provided in it. He

" rejected the view that the courts should:

‘... police the Operation of the Convention and
-- . A5k themselves in each case, where thare was
2  challenge, whether the restrictions were
‘necessary in a democraric soclety ...° applyping
the principles enpuncizted In the decisions of
the Rurcpean Court of Human Rights, The treacy,
a0t Asving been Ircorporated inp English Iaw,
caan%t be & source of Lights and obligations
£

Lord Lowry agreed with Lord Ackner. at first blush, then,
the decision in Brind seems very disappointing.

But we are on a long journey. Distinguished though the

_15_




nglish Court of Appeal and House of Lords

are, their

gecisions are no longer binding on the courts of the

independent countries of the Commonwealth. The principle in

‘the?
Ye.o. assertion, In whichk I would concur,
Jaw apd the princi ples  set  out in

terms of primary legislation are faj

obligations, 26

and a greater willingness to borrow from

grind may one day and in a better case be reviewed in the
imj,ted Kingdom, Meanwhile, it is for other Commonwealth
countries to fashion their own principles. Perhaps Brind
'is as important for the scope it acknowledges for the
M-.‘application of international human rights law as for that

"which it denies. Lord Donaldson MR, for example, agreed with

that

you have to Jook long and hsrd before you can
detact any difference between the English common

the

Convention, at least 7if the Convention is viewed
through English Judicial epes. ... W lren the
rly capable
of bearing two or more meanings and the court,
in pursvance of its duf Y to apply domestic law,
Is concerned to divire and define its true and
only meaning. In that situstion variocus orima
facle rules of construction have to be appiied,
sychk as  that ... in dppropriate cases, a
rresumption that Parliament has legislated in a
manper consistent, rather than Inaconsistent,
WIth the Inired Kingdom’ s treaty

As against the somewhat discouraging nessages of
frind, it can be noted that in other countries of the
"Commonwealth, judges of the hi‘.ghest authority have publicly
" acknowledged the "growing familiarity with comparative law

other legal

-8ystems ™, Chief Justice Mason, of +the High C(ourt of

‘Australia, in an address in August 1990 to

the 64th

Cenference of the International Law Association held in

Queensland, Australia, catalogued the many instances in which

.,,the High Court of Australia had made reference to

_15_




international law, including to human rights norms:

vfrjhere Is a prima facie presumption that the
legislature does not Iintend ro act in breach of
international  law. Accordingly, domestic
statutes will be construed, where the Janguage
permits, so that the statute conforms to tLhe
State’'s obligations undsr intermational law.
rhe favourable rule of staturory Zinterpretation
goes some distance towards easuring that the
rules of domestic law are consistent with those
of rInternational law. In construing a statute
giving effect to a convention, the Court will
resolve an ambiguity Ay refersnce to the
Convention, even where the statute Is enacted
before ratification of the Conventrion, as I did
In one case some Jyears ago. Anrd there are many
Instances here and elsewhere in national courts
taking Into account the provisions of @ the
Iniversal Declaration on Human RIghts In
Interpreting national statutes and shaping the
rules of municipal law. ... [JJudges and lawpers
in this country and in other jurisdictions are
developing a growing familiarity with
comparative Z2aw and showing a greater
willingness to borrow from other legal systems.
Uitimately, the new spirit will rfacilitate the
moulding of rules of international law suited to
Incorporation Into natlonal law and create a
climate In which acceptance_ by national courts
Is more readily attainable,”

Stil! more recently, at a meeting of the Australian
'Academy of Forensic Sciences in Sydney in Octcober 1991, the
_f\President of the Australian Human Rights and Equal
Opportunity Commission (Sir Ronald Wilson) explored the
- domestic impact of international human rights law.28
.He traced the adoption of standards accepted by the world
_ccmmunity as part of internatijonal law and expressed in a
series of conventions. He also traced the developments in
’ Mistralia - including adherence to international treaties and
the creation of local bodies to receive and investigate
. Ctomplaints and to stimulate compliance with human rights
'norms. Sir Ronald, a past Justice of the High Court of

| Mustralia, went on to express the way in which:*

- 17 -




‘Recourse to Interpnational principles of Auman
fghts map be just as relevant to the moulding
f the common Iaw &5 At Is to staturory
nterpretation.
ample, he made reference to the landmark decision of
nse cof Lords restating the law of rape in marriage
yxpressed in 1736 by Hale CJ, by reference to modern
- economic and cultural developments®. He pointed out
hose developments lie at the heart of the Convention
e Elimination of Discrimination Against Women. By
g and applying international human rights norms,
of the common law tradition are playing their part in
aceful process of change. This aveoids social upheaval
gshes forward the cause of human freedom.
against the background of the ancient legal system of
e are inheritors, we, the judges, may consider the way
*h, lawfully and legitimately, we can translate the
ords of international human rights law into our daily
ional work. I will to devote the rest of this essay

ee questions which arise from the foregoing:

é international law (including that of human
rights) directly incorporated, by the common
law, into local law so as to become part of it?
If not a part of local law, is international law
(including on human rights) nonetheless a proper
séurce for domestic 1aw,' and if so in what

circumstances? and

If so, how may a judges in municipal cases, in

conformity with constitutions, statutes and




common law binding on them, actually use
international human rights norms in their daily

work?

pART_OF LOCAL LAW?

It is important to recognise the fact that urging the
jndirect incofporation of international human rights neorms
'“i‘nto domestic;: lawmaking will engender resistance in some
quarters. 'l‘ile traditional view, adopted in common law
f(::ountries which have derived their Jlegal tradition £from
;ﬁgland (other' than the United States of America}, is that
jnternational law is. not part domestic law. This traditional
;;iew of the common law has been expressed in the High Court
.of Australia in a number of cases. Dixon J said in 1948 that

_the theory of Blackstone in his Commentaries that:

* .. the law of pations (whenever any question
arises which Is properly the object of Its
Jurisdiction) Is here (f.e. In England) adopted
to Its full extent by the common law, and Is
held to be part of the law of the land,”

was now regarded as being "without foundatjon*.2®
In 1983 the present Chief Justice of Australia, then

¥ason J, put it this way:3°

*It Is a well settled principle of common lIaw
that & treaty not terminating & state of war has
no legal effect upon the rights and duties of
Australian citizens and Is5 not rfncorporated into
Australian law by itls ratification by
Australia. so. In thils respect Australian law
differs from that of the Upited States where
treaties are self-executing and create rights
and liabilities without the need for legislation
by Congress (Foster v Neilson 2 Pet 2557 at 3147
27 Os 164, 202 (1829} ). As FBarwick CJF and
Gibbs J observed in Bradley v The Commonwealtfi
(1873) 128 CLR at 582-3, the approval by the
Commonwealth Parliament of the Charter of the
United MNations In the Charter of the United
Nations Aet 1945 [Cth) did not incorporate the




ovisfons of the Charter Iinto Australian law.
o achlove this result the provisions have to be
pacted as part of our domestic law whether by
ommonwealth or State statute. Section 51fxxix)
ithe external arrarrs powerj] arms the
ommonwvealth Parliament to legislate so as to
acorporate Into our law the provisions of
[nternational conventionsj.”
approach to the direct application of
tional law in domestic law of the United States can
explained by the powerful influence of
Commentaries upon the development of the
law in that country after the Revclution. Cut off
the English courts, judges and lawyers of the American
~were Irequently: sent back to Blackstone and other

text writers for guidance of principle, In many

the common law in the United States remains truer

p:%inciples of the common law of England at the time of

rican Revolution than does the common law in the
es of the Commonwealth. Both by reception and legal

on those countriesg have tended to follow more closely

‘the necessity of . positive enactment by the domestic
‘to bring an international legal norm into operation
lestic jurisdiction. At least two arguments of legal
~are usuwally invoked. The first calls attention to the
ent: branches of government which are involved in the
s: of effecting treaties which make the international
d'ﬁaking local law.k Treaties are made on behalf of a

-y by the Crown or the Head of State. This fact derives




" grom history and the time when international relations were

“ pruly the dealings between sovereigns. But that history is
now supported by the necessity to have a well identified
gingle and decisive voice to speak to the international
comuunity -on behalf of a nation. Hence the role of the Crown
or its modern equivalent, in negotiating, signing and
ratifying treaties,

In the modern state the Crown or its eguivalent is
pormally symbolic. It represents, in this connection, the
gxecutive Government. Thus, it is the executive branch of
government which is, virtvally without exception, involved in
the international dealings of a modern state. This is so
nowadays for the reason +that international dealings are
difficult enough without having to treat with the numerocus
factions and interests typically present in the legislative
branch of govermment of any country.

In some countries there may be little or no tension
between the executive and 1;_he legislative branches of
government. But in many countries there is a tension. For
example, in Aust:;:alia it is ' rare for the Executive
Government, elected by a majority of representatives in the
. lower House of Federal Parliament, to comménd a majority in
| the Upper House. At present, the Australian Government must
:;rely upon the support of minority parties to secure the
passage of its legislation through the Senate. Accordingly,
it is perfectly possible for _the Exzecutive Government to
-negotiate a treaty which would have the support of the
¥ecutive and even of the Lower House but not of the Upper
fVHouse of Parliament. The objects of a treaty, ratified by

the Executive Government may be rejected by the Senate,
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jglation to implement a treaty, if introduced, might be

1eg
'rejected in the Senate. It might thus not become part of
domestic law as such. 1f, thefefore, by the procedure of
- direct incorporation of Iinternational legal norms into
domestic law, a change were procured this would be to the
enhancement of the poweré of the Executive. It would
" giminish the powers of the elected branch of government, the
legislature. As the Executive may be less democratically
" responsive than the legislature, in its entirety, care must
pe taken in adopting international legal norms incorporated
jn treaties that the democratic checks necessitated by a
requirement of legislation to implement the treaty, are not
| bypassed.

There is an old tension between the Crown [today the

7Executive] and Parliament. That +tensicon exists 4in many
* fields. One of them is in the responsibility for foreign
affairs and treaties. In the development of new principles

7 for the domestic implementation of international human rights
—'—"norms, it is important to keep steadily in mind the differing
functions of the Executive and of the legislature
" respectively in negotiating treg:aties and making domestic law.

A second reason for caution is specifically relevant to
= {ederal states. There are many such states in the
V Commonwealth of Nations.3! Writing of the division of
respensibilities in respect of lawmaking in cone such state,
Canada, in the context of treaties and legitimate matters of

~ international concern, the Privy Council in 1937 said

' thigs32

“e.. In a Federal State where Jlegislative
Quthority Is Ilimited by a2 constitutional
document, or Is divided up between different




‘in all federal states.

Legislatures in accordance with the classes of
subject-matter submitted for legislation, the
problem is complex. The obligations Imposed by
treaty may have to be performed, If at all, by
several legislatures; and the Executive has the
task of cbtaining the legislative assent not of
the one Parliament to whowm they may be
responsible, but possibly of several Parliaments
to whom they stand in no direct relation. The
gquestion iIs not how the obligation is formed,
that Is the function of the Executivep but how
Is the obligation to be porformed, and that
depends wupon the avthority of the competent
legislature or legislatures.”

This particular problem for the domestic implementation of

international norms expressed in treaties is one which arises

:.Federation the difficulty posed is well appreciated.

In the context of the Australian

New Southr Wales v The Commonwealth, Stephen

said: 3

~ international treaties (and even

*Divided legislative competence is a feature of
Lfederal government that has, from the ZIncepition
of modern federal states, been a well recognised
dIfffculty affecting the conduct of ~their
external affairs ...

Whatever limitation the federal character of the
Constitution Imposes on the Commonwealth’s
ability to give full effect in all respects to
International obligations wlrich It might
undertake, this Is nmo  novel Internatrional
Phenomenorn. It is no more than a well
recognised outcome of the federal system of
distribution of powers and in no way detracts
from the full recognition of the Commonwealth as
an international person In international law.”

The fear that is expressed, in the context of domestic

Vjurisdiction of federal states, is that the wvehicle of

International legal norms) may become a mechanism

by the domestic constitution.

éoﬂlpletely dismantling the distribution of powers established

- behind the dissenting opinion of Gibbs CJ in an Australian
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This was the essential reason



case concerning the Racial UDiscrimination Act 1975. That

gtatute was enacted by the Federal Parliament to give effect
i to the JInternmational Convention on the Elimination of all
porms ©F Racial PDiscrimination, Australia is a party to
that Convention. Gibbs CJ (who on this issue was joined by
wilson and Aickin JJ) expressed the fear that if a new
.".:‘federal law on racial discrimination could be enacted based
v'-upon such a treaty -~ simply because it was now a common
1 concern of the community of nations - this would intrude the

--._federal legislature in Australia into areas which, until

# then, had traditionally been regarded as areas of State law

" saking.  Such approach would allow "no effective safequard
against the destruction of the federal charter of the
" constitutionv.34

The majority of the High Court of Australia held

otherwise. It upheld the wvalidity of the Racral
Discrimination Act. But the controversy posed by the
ninority opinion is important in the present context. In
.- federal states at least it must be given weight. The

question it poses is this: if judges by techniques of the

._'.common law introduce principles_of an international treaty or
- of other international human rights norms into their
'_‘decision—making, may they not fhereby obscure the respective
*lawvmaking competences of the federal and state authorities?
‘Al internaticnal human rights norm may have been accepted by
_the Federal authority. But this may import a principle which
§ mnot congenial to the State lawmakers. In these
._-'Circumstances, should the judge simply wait until the local
'j'lawmaker, within constitutional ‘competence, has enacted law

o0 the subject? Should the judge wait until the federal
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jawmakeT has enacted a constitutionally valid law on the
s'ubject? Or is the judge authorised to cut through this

dilatory procedure and to accept the principle for the

- ':purpose of interpreting ambiguous statutes or developing
.iocal common law?

These are not entirely academic questions, at least in
 pystralia. There has been a large debate in Australia over
X ‘more than a decade concerning whether there should be adopted
. 3 statutory or constitutional Bill of Rights such as is now
'.common in most parts of the world and many parts of the
'cgmmonwealth. The Australian constitution when enacted in
‘.‘1901 included relatively few such rights., Proposals to

-incorporate them have not found popular favour. A referendum
& '.in 1988, for the purpose of incorporating provisions on
freedom of religion and for just compensation for compulsory
t‘ﬁ-;-"acquisitions of property in some circumstances, failed
..:":overwhelmingly. Many people in Australia believe that Bills
L of Rights are undemocratic and that the assertion and

‘elaboration of &rights is a matter for the democratic

© parliament not for unelected judges. This is not an

‘eccentric view. Whether one accepts it or not, it has
j:"._legitimate intellectual support including amongst
' lawyers . 35

_ It is in the context of such debates that differences
:arise concerning the legitimacy of judges picking up
'_C_'internationally stated human rights norms and incorporating
them in domestic law. If the people will not accept a Bill
of Rights at an open referendum, do judges have the
‘tititlement to adopt them by an indirect method, from

- Btatements in international instruments?



17 18 A SOURCE OF LAW

Judges do make law. They make law just as surely as
i;'.tne Executive and the Legislature make law. The foregoing
concerns are reasons for judges, in referring to

'.mte;_-national human rights or other legal norms, to attend

carefully to the dangers which may exist in indiscriminately

picking up a provision of an international instrument and

- applying it as if it had the authority of local law:

(i) Unless specifically implemented by domestic
lawmaking brocedures, the international norm is
not, of itsgelf, 23t of domestic law;

.j::;l-'.[_f_j_) The international instrument may have been

. negotiated by the Executive Government and may

never be enacted as part of the local law either

because:

(a) The Executive Government which ratified it
does not command, upon the subject matter,
the support of the legislature to secure
the passage of a local law on the same
subject; or

(b) In a federal state, the Executive which
negotiated the treaty may for legal
reasons, political reasons or conventions
concerning the distribution of power
within the Federal not have the authority
or desire to translate the norms of the
international instrument into authentic

and enforceable rules having domestic
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legal authority; or

4ii) The subject matter of the international
o instrument may be highly controversial and upon
it there may be strongly held differences of
view in the local community. In such an event
the Jjudge, whether in construing ambiguous
legislation or stating and developing the common
law, may do well to leave domestic
implementation of the international norm to the
ordinary process of 1awmésking in the legislative

branch of government.

.rhese cautions having been stated, they do not provide a
,;éason to doubt the legitimacy of the Bangalore
rincioles. It cannot now be gquestioned that international
law is one of the sowrces of domestic law. So much was
said as long ago as 1935 by Professor J L Brierly.36
It has been accepted in Australia by the High court of
Mstralia,37, In. the time of the British Empire, the
Privy Council accepted that domestic courts would, in some
éircumstances at least, bring the common law into accord with
the principles of international law.3%

Commenting on the advice of the Privy Council in the

ase just mentioned, the biographer of Lord Atkin (who, it is

loted, delivered the judgment of the Board) wrote:

“Lord Atkin’s advice in this case is remarkable
for its erudition. Because the suvbject matter
was International law, the relevant rule neither
nseds nor could be proved in the same we ¥ as
rule of foreign law. The range of inguiry is
necessarily widery and here rthere is the
far-ranging discussion of legal writings. Atkin
placed most rellance of the decision of Chief



Justice Marshall in Schooner Exchange v M Fadden
7 Cranch 116, a _Jjudgment which he said ‘has
flluminated the jurisprudence of rthe ‘world’.
Aut he also made reference to evident enjoyment
of the debate which took place In 1875 on the
treatment of Ffogitive slaves and which was
started by a Jletter to fThe f[Times Ifrom the
phewell Professor of International Law., ... In
the course of his judgment Atkin said:

' It must alwaps be remembered that, so
far, at any rate, as the courts of this
country are concerned, International law
has ne validity save Jdnsofar as Its
principles are accepted and adopted by our
ownn domestic law. rhere Is no external
power that Imposes its rules upon our own
code of substantive law or procedure. The
Courts acknowledge the existence of a body
of rules whichA nations accept amongst
themselves. On any Judicial UIssue they
seek rto ascertain what the relevant rule
Is, and Aaving found It, they treat it as
Incorporated Into the domestic law, so far
as It fs not Ifnconsistent with rules
enacted by siatute or fully declared by
their tribunals,’~3°

tkin‘s statement provoked a number of fears on the part of

cademic writers at the time.%?

However, I agree with
tkin's biographer that the commentators misunderstood what
is Lordship said. What he said is guidance for us in

pproaching the JBangelore PFPrinciples. The rules are

International law (whether human rights norms or
otherwise) is not, as such, part of domestic law
in most common law countries;

i) It does not become part of such law until
parliament so enacts or the judges (as another
source of lawmaking)} declare the norms thereby
established to be part of domestic law;

iii) The judges will not do so avtomatically, simply

because the norm is part of internaticnal law or
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is mentioned in a treaty - even one ratified by
their own country; ‘

But if an issue of uncertainty arises [as by a
lacuna in the common law, obscurity in its
meaning or ambiguity in a relevant statute] a
judge may seek guidance in the general
principles of international law, as accepted by
the community of nations; and

From this source of material, the judge may
ascertain what the relevant rule is. It is the
action of the judge, incorporating that rule
into domestic law, which makes it part of

domestic law.

There is nothing revolutionary in this, as a reference to

Lord Atkin‘s advice demonstrates. It is a well established

principle of English law which most Commonwealth countries
have inherited and will follow. But it is an approach which
i_:akes on urgency and greater significance in the world today.
In 1936 in the High Court of Australia, Evatt and |
i Tiernan JJ wrote of the growing number of instances and
sutbject matters which were, even then, properly the subject

negotiation amongst countries and which resulted in

ternational legal norms:%!

"Ie is a conseguence of the closer connection
between the natlons of the world (Which has been
rartly brounght about by the modern revelutrions
in communication) and of the recognition by the
nations of a common Iinterest In many matiers
affecting the social welfare of their reoples
and of the necessity of co-operation among them
In dealing with such matters, that It is no
longer possible to assert that there Iis any
subjoct matter which must necessaril 'y be
excluded rfrom the 1ist of possible sub Jects of
International negotiation, Iinternational dispute
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or International agreement.”

\if this was true in 1336 how much more true is it today? Not
janlY have the revolutions in communication proceeded apace to
'-";;educe distance and to enhance the numerous features of the
global village. We have, since 1936, seen the destruction
. dquring the Second World War, the terrible evidence of
grganised inhumanity during the Holocaust, the post-War
3 . dismantlement of the colonial empires, the growth of the
mnited Natlons Organisation and numerous international and
: regional agencies, the advent of the special peril of nuclear
fission, the urgent necessity of arms control over weapons of
cevery kind and now the end of the Cold War and dismantlement
of the Soviet Empire. The wrongs of racial discrimination,
apartheid and other forms of discrimination against people on

the basis of immutable characteristics endanger the harmony

"of the international community. They also do offence +to
= Individual human rights. They are therefore of legitimate
“‘concern of all civilized people. That includes judges.

Judges must deo their part, in a creative but proper way, to
push forward the gradual process of internationalisation
which the developments just mentioned clearly necessitate,
This is scarcely likely to imperil 'the sovereignty of nations
~-and the legitimate diversity of communities and cultures
throughout the world. But it is likely to enhance, in
Ippropriate areas, the common approach of judges in many
lands +o problems having an international character. Human
'ights represent one such field of endeavour. This is so

bacause many cases coming before courts in every country

faise basic questions of human rights. They are therefore

the legitimate concern of lawyers and judges.
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Keeping the problems which have been mentioned in mind,

These include the ©nfversal Declaration of KHuman

the JInternational Covenant on FEconomic, Social

the E’L’.im.z’nat_z'on of all Forms of Racial ODiscrimination.

.are many other such instruments.

in Australia the process of making reference to these
ruments, in the <¢ourse of domestic decision-making,
ly_: began in the last decade. Leadership was given in

:r.;aspect by Murphy J of the High Court of Australia. A
Der of his decisions can be cited as illustrations.

In Powal v Murray & Anor*?  Murphy J came to a
clﬁ;ion about the constitutionality of a provision
ti;ig to custody of children by making reference to' two

BT a__tilgs to which Australia was a party. One, the
rﬁét.iana.l Covenant on Feconomic, Socizal and cCultural
g?:_ts: provides for the recognition of special measures

_the protection and assistance of children and young
'scin; without any discrimination for reasons of parentage.
.t.:;ther, the International Covenant on Civil and
tg'ca.l Rights contains in article 24 a provision
evaht to the rights of the child.

In Mclnnes v The Cweerd Murphy J wrote a

§L0 rfﬁl dissent concerning the right of a person charged

a serious criminal offence to have legal assistance at

{:rial. In his judgment he referred to the provisions of




International Covenant on Civil anrd PpPolitical RIghts,

l-,_cle 14(3). 44 This provided the intellectual

tting in which he sought te place an understanding of the

vay in which the common law of Australia should be understood

and should develop.

in Koowarta v Bjalke-Peterses®, Murphy J
amined the [Racial Discrimination Adct 1975 in  the
doﬁtext of the ‘"concerted international action" taken after
é Second World War to combat racial discrimination. He
-aced this action through +the United Nations cCharter of
45, the work of the Commission on Human Rights established
y-the United Nations in 1846, the lnfversal Declaration of
fuman R.z'ﬁts adopted in 1948 by the General Assembly and
hé Internat,fona.l Covenants. He asserted that an
erstanding of the “external affairs" power under the
ustralian Constitution could only be derived by seeing
stralia today in this modern context of international
évelopments and international agencies capable of lawmaking
a global scale.

In the f’asman.z'.an Dams case?® the members of
he High Court of Australia had to consider the operation in
ﬁstralian law of a UNESCO Con;i_rention. It is now tolerably
lear that by the time at least of this decision, a majority
1" Australia‘s highest court had come to xrecognise the
portance of ensuring that the Australian Federal Parliament
ad the power to enact legislation on matters which had
scome legitimate subjects of international concern.

The procedure of referring to international legal

omms, particularly in the field of human rights, is

thering momentum in many countries, Two recent instances




in. England deserve mention. In 1987 courts in England,
australia and several other jurisdictions were confronted

wi“‘f-h the proceedings by which the Attorney General of England

I participated in a decision of the New
Court of Appeal refusing that reljief.%’
pur decision was later confined on appeal by the High Court

'f:"Australia. Neither in the High Court nor in the Court of

press . (on the other hand) and duties of
- But in
he English courts the fundamental principles established by
f;e furopean Convention on Human Rights (to which the

;lited. Kingdom is a party) were in the forefront of the

In Aftormey General v Guardian Newspapers Limited &

2/%  both the trial judge  (Scott  J)4°

obligations of the United Kingdom under the European

"But If It Fs »i gL to take Into account the
government’s treaty obligations under article
10, the article must, in my view, be given a
meaning and effect consistent with rthe rulings
of the court established by the treaty to
supervise Irts application. Accordingly, in my
Judgment, Mr Lester £s entitled to invite me to

¢
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rake JInto account article 10 as interpreted by
the two _judgments of the FEuropean Court that I
mentioned. These autforities estapblish that the
limitation of free speech and the interests of
national security should not be regarded as
‘pecessary’ unless there is a ‘pressing soclal
need” for the Ilimitation and unless @ the
limitation Is ¢ cﬁroport.z'onate to the legitimate
aims pursued” "’

m the Court of Appeal in different circumstances

ighteen months before 2&ringd, Sir John Donaldson MR

.51

“The starting point of our domestic law is that
every citizen has a right to do what he 1likes,
unless restrained by the common law Including
the law of conmtract, or by statute. vee The
substantive right to [freedom of expression
contalned In article 10 [fof the Furopean
Convention] fs subsumed in our domestic Jlaw in
this aniversal bhasic  freedom of action.
Theresafter, both under our domestic l1aw and
under the Conveniion, the courts have the power
and the duty to assess the ‘pressing social
need’ for the maintenance of confidentiality
‘proportionate to the legifimate aim pursued’
against the basic right to freedom of expression
and all other relevant factors. ... For my part
I ecan detect no inconsistency between our
domestic law znd the Convention., WNelther adopts
an  absolute attitude for or against the
marntenance or conlidentiality. Both
contemplate a balancing of competing private and
public interests.”

f by Dillon LJ5? and by Bingham LJ.53

It might be said that, from the perspective
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and

(as

"L&rd ponaldson then was) also acknowledged the importance of

pringing English domestic law into line with the European

There were similar references o the Buropean Convention

of

> Realpolit ik, the particular English consideration of the
Suropean Convention arises from the fact that the United
: Xingdom may be taken to the European Court of Human Rights by

.;—. iy citizen of that country with standing to complain about




disharmony between the English law and the obligations of
ConventZon. Doubtless, this entitlement, together
{th- the numerous cases in the Européan Court of Human Rights
hich the United Kingdom has been held to be in breach of
| convention, explains the growing willingness of the
pgiish courts to attend to the convention and the developing
irisprudence which has built up around it.54 However,
‘li'iJiSt this may provide a practical explanation for the
ghtened sensitivity of English judges to the provisions of
he:' European Convention, it does not affect the legal status,
-":England, of the Convention or its jurisprudence. So far
F.s  English domestic law is concerned, that status is
cisely the same (federation apart) as the status in
tralia of the | [Interpational Covenant on Civil and
itical RIghts. As Lords Bridge and Donaldson were at
to stress in Brind, neither the Buropean
an:v'entjon nor the International Covenant are, as such,
art of English domestic law. BEach may be a source in
rtain circumstances for the court’s approach to determining
:ﬁestic law. .The peint being presently made is that,

Epite Brind, the English courts are increasingly

RAnother recent case in England also demonstrates this
In In re X D (a minor) (Ward: Termination of
dccess °, the House of Lords in 1988 had to consider
“order terminating parental access to a ward of court. The
ther appealed. She asserted that, unless access were
med as a parental right, English law would deny a parent

undamental human zright recognised by <the Furopean
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aention. This argument was not met by the Law Lords

th the assertion that the European Convention was not part
- English law and that its requirements were therefore
1J:,;_-.glevrant to the determination of the law. Instead, their
rdships took pains to reconcile their opinion (which was to

the appeal) with consistency with the European

requirements. Lord Oliver of Aylmerton gave the

dgments of their Lordships. He assexrted that:3®

*Such conflict as exists Is ... semantic only
and lies In dirfering ways of giving expression
to the single common copcept that the natural
bond and relationship between parent and child
grfves rise to universally recognised norms which
ought notr be gratuitously JInterfersed with and
which, If interfered with at all, ought to be so
only If the welfare of the child dictates It.
vee [Tlhe description of ... familial rights and
rivileges enjoyed by parents Ip relation to
thelr children as ‘fundamental’ or ‘basic’ does
nothing in my judgment to clarify either the
nature or the extent of the concept which It Is
sought to describe.”

hese and many other recent cases demonstrate the growing
re that is paid in the United Ringdom to ensure that the
nternational human rights norms established by the European
nvention on Human Rights "are translated into practical
foperation in the day tc day business of the courts. Not only
leading cases but many other instances, the Engiish courts
_ Bhive taken pains, by various techniques, to bring English law
: 0o harmony with international human rights norms.%’

lie same should happen in other Commonwealth countries.

ENT AUST I EXPERIENCE

In Australia, the steps towards a similar movement have

lso peen taken cautiously. The caution may partly be
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_explained by the Federal nature of the Australian
“gonstitution and the limited power which, it has long been
assumed, the Federal Executive and Federal Legislature have
over international treaties and participation in
jnternational lawmaking where this would conflict with the
spasic structure” of the Australian constitution. That
assumption must itself now be reconsidered in the light "of
recent decisions of the High Court to some of which T have

:eferred.ss

_ ‘I have already mentioned the initiatives taken by
Morphy J during the late 19705 and early 1980s to call
attention to relevant international human rights norms. Now
. other Justices of the High Court of Australia are beginning
7 to do likewise. In J v .Bl'esclzkesg, Deane J had to
:. consider the right of a parent to participate in proceedings
which affected the custody of the child. He denied that the
interests of the parents in such pProceedings wera merely

indirect orx derivative in nature:

"To the contrary, such Froceedings directly
concern and place in jeopardy the ordinary and
rrimary rights and authority of parents as the
natural guardians of an Infant child. Frue It
Is that the rights and authorit "y of parents fave
bean described as ‘often Iilusory’ and have been
correctly compared to the rights and authorit 2
of a trustee (see eg the Report by Justice, the
Sritish Section of the International Commission
of Jurisits, Pareptal Riohts and DPuties and
Custod) uits (1975) po 6-7 ... /) Regardless,
fowever, of whether the rationale of the prima
racie rights and authority of the parents Is
expressed in terms of a trust for the benefit of
the child, in terms of the Iight of both parent
2nd child to the Iintegrity of famii V¥ Ilife or in
terms of the natural ZIpnstincts and functions of
an adulr jfuman being, those Lights and authoricy
have been properly recognised as Ffundamental
(see eg Universal Declaration of Human RE ats,
Ares. 12, 16, 25/2) and 26 (F?) and the discussion
(Of decisions of the Supreme Court of the United
States) In Roe v Conn 417 F Supp 769 (18976} and
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Alsager v District Court of Polk County. Jowd
406 F Sapp I0 (1975). They have deep roots in
the common law. %0 :

jving authority for fundamental principles (both of the

emon law and of international human rights norms) by

erence to international treaties is now increasingly

o wrring in Australian courts,

In Jlasmar v The Industrial Commission of New South
ors®* a question arose before me as to
ther the Bankruptcy Act 1966 enacted that proceedings
% the vindication of a public right were stayed during the
kruptcy of the petitioner. There was no doubt that he had
ffcen made bankrupt. He wished to bring proceedings,
rogative in nature, against a court of limited
glrlisdiction which had made an order against him. For
ault of compliance with that order (which he wished to
llenge) he had been made bankrupt. He asserted that he
iould be entitled +to argue +the point concerning the
irisdiction of the Court, notwithstanding his supervening
hankruptcy. The Court held that the provision of the Federal
mkruptey Act providing for a stay in the event of
ankruptcy was unambiguous. In the course of my judgment, by
to the [Znternational Covenant on Civil and
litical Rights, 1 expressed the opinion that, were the
tute not uwnambiguous, the importance of a right of access
it0 - the courts would have suggested a construction that
Blinited the effect of the statutory stay:

"The Importance of an action for relier
rrerogative Iin nature for the vwvindication of
duties Iimposed by law, the observance of which

thae Court supervises, needs no elaboraticon. It

Is obvicusly a serious matter to deprive any
person of the important civii right of access to
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the courts, especially one might say where the
public law is invoked where the allegation Uis
made that public officials have not performed
their legal duties or have gone beyond their
legal powers, This starting point In the
approach by a court to the construction of the
Act derives reipforcement from the International
Covenant on Civil and pPolitical KRights: see
articles I4.1 and 17. Australia has ratified
that coverant without relevant reservations.
The entitlement of persons with a relevant
Interest to Iinvoke the protection of the courts
to ensure compliance with the Iaw Jds so
fundamental that the Act would be interpreted,
whenever It would be comsonant with this
languacge, so as not to deprive a person of that
entltlement.”

he other Jjudges of the Court did not refer to the
nternational Covenant. But I took it as a touchstone
o}‘: indicating the basic matters of appreoach which should be
aken by the Court in tackling the construction of the
taltute. Had there been any ambiguity, the Covenant
rovisions would have encouraged me (as would the eguivalent
ies of construction in the common law) to adopt an
nterpretation of the Bankruptcy Act which did not
prive the individual of the right to challénge in the
urt, the compliance of the Act complained of with the law.

In § and ¥ Motor Repairs Pty Limited & Anor v Caltex
P11 (Australia) Pty ILimited & Anor® a question arose
8 to whether a recently appointed judge should have
squalified himself for reasonable apprehension of bias. It
5 discovered after the case was underway that the judge
d, whilst a barrister two years earlier, been for many
__fs on a retainer for the companies closely associated
with the plaintiff. That company was seeking various
ft}ﬂdies, including punishment for contempt against a
beontractor who was alleged to have breached a contract and

tourt order based on it. The judge was asked to stand
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He declined to do so. The subcontractor was
eé cof contempt. He appealed. The case raised
nt . questions concerning judicial disqualification for

133 appearance of bias.
i -the course of giving my minority opinion, to the
.ihat the judge ought to have disgualified himself in
i;réumstances, I referred to the importance of having a

manifestly independent and impartial.®?

It would be tedious to elaborate the antiquity
nd universality of the principle of manifest
ndependence of the @ judiciary. It Is
xiomatic. It gves with the very name of a
Judge. It appears In the oldest books or the
iBible: see eg Exodus 18:13-26. It is discussed
by Plato in his Applogy. It fs elaborated by
Aristotle in The Rhetoriec, Pook 1, Chapter 1.
It is examined by Thomas Aquinas in part 2 of
the Second Part (@ 104 AAZ) of | Summa
Theologica, It Is the topic of Lambent Prose in
- the Federalist Papers ... In modern times It has -
been recognised In npumerous  natfonal  and
International statements of human rights. For
example, it Is accepted rn Article 14.1 or the-
'Internat_zonaj Covenant on CIrvi] -and: Palz tical

Rights to which Australia si a party. .szat :
Aarticle saps, relevantly: T s

14.1 All persons shall be equal .before tf}e -

. courts and tribunals. In determinations.
of any criminal charge against him, or of
his rights and obligations in a sult at
law, everyone shall be entitled to a fair
and public | hkearing by a compatent

Independent and Impartial tribunal
established by law’."

International Covenant  became for me

In Jago v District Court of WNew South Wales &

the gquestion arose as to whether, under the

tommon law of the State, a person accused of a criminal




ge had a legally enforceable right to a speedy trial.
= ad been a delay of many years in bringing the accused
jal and he sought a permanent stay of proceedings. A
;i_t;y of the Court (Samuels JA and myself) held that
g{; there was a right to a fair trial, there was no right,
uch, under statute or common law to a speedy trial.
“was however an attribute of fairness. McHugh JA {(now a
ce of the High Court of Australia) held that the common
.;_d provide a right to speedy trial. Both Samuels JA and
ferred to provisions of the Jnternational Covenant on
11_'. and Political Rights.

‘A great deal of time in the Court in Jago was taken
ring ancient legal procedures in England back to the
--of King Henry II. In independent Australia, in 1988,

seemed to me a somewhat unrewarding search. I wrote:

"I regard It to be at least as relevant to search
for the common law of Australia applicable in this
State with the guidance of a relevant instrument of
International Iaw to which this country has
recently subscribed, as by referemnce to disputable
antigquarian research concerning the procedures that
may or may not have been adopted by the Itinerant
Justices in eyre In parts of England in the refgn
-of Ring Henry II. Our laws and our liberties khave
been Iinherited Iin lIarge part from England. IX an
English or Imperial statute still operates in this
State we must give effect to It to the extent
provided by the Imperial Acts Application Act 1967
+v.  but where the ipherited common Iaw Is
uncertain, Australian Judges, after the Australia
Act 1986 (Cth) at least do well ro look for more
relevant and modern sources for the statement and
development of the common law. One such reference
point may be an iInterpational treaty which
Australia fhas ratified and which now states
International law.

The International (Covenant on Crvil and pPolitica
Rights contains In Art 14.3 the following
provisionses

‘14,3 In the determination of anry coriminal

charge agarpst him, everpone shall be
entitled to the followipg minimum
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guarantees In rull eguality:

@} To be Informed promptly ... of the
charge against himp

(L) To be tried without undue delay.”

Fothe right to be tried without undue dela y Is
gppropriately sarfeguarded, a denial of an
sserted "right" to a "speedy trial” would not
rIng a4 court’s decision Into conflict with the
tandard  accepted by Australia  upon the

atification of the covenant. ... Australia
a ' Federal Statement’ to the
atification of the Covenant. This may affect

@ direct applicability of Article Id to a
riminal trial In this State. But 1t does not
essen the authority of the covenant as a
relevant statement of Iinternationall ¥ accepted
principles which Australia has also accepted, by
atification,”

amuels JA, on the other hand, conducted a careful
8 of the history of English law and procedures from
Australian law are derived. So far as the Covenant was

ned, he was more cautious:

"I appreciate that the right to speedy trial, or
Lo a rtrial within a reasonable time, has -now
been entrenched by statute in many jurisdictions
n-both the common law and Romanesgue spstems.
Horeover there are JInternational? Covenants and
Conventions which prescribe such rights. For
example, the International Covenant on Civil and
Political Rights (te which Australia with
reservations and declarations is a

determination of any criminal charge against him
everyone shall be entitled ‘to be tried without
andue delay” . The Covenant is not part of the
law of Australia. Accession to a treaty or

; may  be derrtved Lrom the Racia
Discrimination Act 1975 jcth) ... See the

remarks of Lord Denning Mr in R v Secretary of
tate for the Home Dopartment: ex rie Bha fan
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pepariment s ex parte Phansopkar [189767 (8 606
at 626. However, the statement does not seem Lo
me to support the proposition and has, in any
event, been roundly criticised ... Certainly, If
the problem offers a sclution of choice, "there
being no clear rule of common law or of
statutory ambiguity, e appreciate that
considerations of an Jinternational convention
may be of assistance. It would be more apt in
the case of ambiguity although In either case It
would be necessary to bear in mind not only the
difficulties mentioned by rLord Denning but the
effect of discrepancies in legal culture. In
most cases I would regard the nommative
] traditions of the common Jlaw a5 a surer
i foundation for development. BHut granted that a
¥ Convention may suggest & form of rational and
i adequate solution It cannot explain whether a
particular right was or was not an Incident of
the common JIaw, That was the question In the
present case.”

" rhe decision of the Court of Appeal was confirmed by the High
court of Australia, a’ﬁfirming the common law right to a fair
.' trial. In that Court no reference was made to the
international human rights instruments.®®

Another case 1n which the JIntermatifonal Covenant
vas considered was alfso'rone in which Samuels JA sat with me
“and with Clarke JA in &radidge v Grace Brothers Pty
Limited.%? That was a case where a judge had ordered
an interpreter of a‘ deaf mute to cease interpretation of
sxchanges between the judge and counsel. The mute remained
j:_'j in court and was the applicant in workers’ compensation
proceedings. The ~judge refused to procead when the
interpreter declined to cease interpretatiom. The Court of
Appeal unanimously anlswered a stated case to the effect that
.i.—the judge had erred. In doing so both Samuels JA and I
teferred to the JIniernatiomal Covenant on Civil and
Political RIghts. I mentioned in particular, in
L triticising a certain.earlier decision in Australia about the

' entitlement to an interpretex, the provisions of Articles




14.3(a) and (f). I stated that those provisions are
part of customary international law and that it was
jrable that "the [Australian] common law should, so far as
sible, be in harmony with such provisions".

gamuels JA said this:

*For the present purposes It Is essential to
balance what procedural fairpess requires In
circumstances sucll as this against the necessity
to permit a trial jjudge to retainm the ultimate
command of order and decorum in #his or her
court. It seems to me rthat the principle which
applies Is clear enoughy It must be that any
party who Iis wnable (for wani of some physical
capacity or the Jlack of 4Anowledge of the
language of the court) to uvnderstand what Is
bappening. That party must, by the use of an
interpreter, be placed in the position which je
or she would be If those defects did not exist.
The task of the Interpreter, In short, iIis to
remove any barriers which provent understanding
or communication ... The principle to which T
have referred so far as criminal proceedings are
concerned iIs acknowledge by the JInternzational
Covenant on (Ivil and Political Rights, Article
14, which is now found as part of Schedule 2 to
the  Human Rights and  Egual Opporiunity

Commission Act 1986 (Cth).~

A still further recent example of the use of the
ternational Covenant is Cachia v Isaacs &£

5-70

A litigant in person had successfully appeared
r himself to defend, in a‘ number of levels of the court
erarchy, proceedings brou;jht against him by his former
1‘.|:.citors. Various orders for “costs" were made in his
vour. Invoking such English decisions as  [fLondon,
ottish Benefit Soclety v Chorley® and Buckland v
tts,’2 the solicitors wurged that the litigant in
rson should only recover expenses which were strictly out
0f . pocket. He should be denied the loss of income in

tending court because this was something a lawyer could

iCharge for and only lawyers had the privilege to so charge in
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courts. The argument succeeded with a majority of the
e rt (samuels and Clarke JJA). But I rejected it.
: 1 preferred the view that a litigant in person could
nover .all costs and expenses, necessarily and properly
i qurred to represent himself in the court. I derxived

port for my view from (amongst other things) the
S érnat.ional Covenant on (Ivil and Political RIghts, Art
i. That article provides that all persons "shall be equal
ore the courts and tribunals". I suggested that from this
&émental principle should be derived the principle that
fiitigants should not suffer discrimination because they are
ot represented by lawyers, Bqual access to the courts
uld be a reality and not a shibboleth.
Many are the occasions when it 'is useful to refer to
ternational human rights law in reseolving a local dispute.
sf., before I left for Abuja a decision of my Court was
piblished in which a majority upheld an application for a
of proceedings in a disciplinary matter invelving three
cal practitioners. They had earlier secured a permanent
of proceedingé before the ciisciplinary tribunal on the

of gross delays in the prosecution of

Five years later, following a Royal

;f'airly and unjustifiably oppressive. In the course of
ving my reasons, I referred to the basic principle of the
law’¥  that a person should not suffer double

. I went on:

_45_




#Protection against double jeopardy is not only
a - fundamental fearure of our legal system,
reflected in the many cireumstances collected in
my reasons In Cooke v Purcell (I988) 14 NSHLR
51, 56fF. It Is also a rfeature of basic hHuman
c rights found in the Interpationzl Covenant on
civii and Political Rights which Australia has
ratified. See eg Article 14.7. Although
expressed in the Covenant in terms of criminal
charges, the pripciple applies equally, I
believe, to an iInquiry into the right of a
person to continue the practice of Als or her
profession, the denial of which would have grave
consequences for that person’s reputation and
livelikhood. ce» The ZEFuropean Court of Human
Rights has stressed, as this Court zlso has, the
Importance of  promptness Iin dealing with
allegations of professional misconduct. See
fonig v Federal Republic of Germany (1978) 2
EHRR I70; cf The New Souvth Wales Bar
Association v Maddocks (1988) NSWJIB 143.7°

Familiarity with basic principles of_human rights (and
jurisprudence which have collected arcund their
oration) will arm the judge with means to respond, in a
fmghly professional way, to perceived injustice. It will
vide the judge with a body of principle by which to
n the reasons in a particular case. Another recent
éion of my Court provides my final illustratién. On this

gcoasion, I was in the minority. In Arthur Stanley Smith v

- oueen’™® a prisoner had refused to take the oath
he trial of a co-accused. He had appealed against his

he could object to particular questions but not to

ing the oath. Upon his persistent refusal, for suggested
of self-incrimination, he was charged with and convicted
RContempt and fined $60,000. It was proved that he was a

i_klrupt, an invalid pensioner, had no assets and that his
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, incoma was $12 pexr week as a gaol sweeper. The majority
the Court (Mahoney and Meagher JJA) upheld the sentence.
t for me, it was an ‘"excessive fine* forbidden by the
;11 of RIghts 1688 which still applies in Australian
sdiction as part of the constitutional legislation
i?nﬁerited by Australia from England.”
In explaining my opinion, I was able to call upon the
rge body of jurisprudence which has gathered around the 8th
ndment to the Constitution of the United States of America
t;‘ilibiting excessive fines and cruel and unusual
nishments. Reference was made to the laws of other
oﬁntries in which similar human =rights prohibitions on
cessive fines and punishments exist. It is, after all,
pasic that a person should not be punished with a fine that
r she has absolutely nc chance of ever paying. The basal
Efecling that to fine a $12 a week sweeper $60,000 is absurd
;{ds its legal exposition by reference to¢ international
mman rights law. But I will not re-argue any dissenting
nion here. Leave it to the law books.
: It will be observed that the cases in which reference
5 been made to the Inmtermational Covenant for the
fpurpose of stating a guiding principle may be seen, in one
e, as Stating the self-evident: a universal truth and
gﬁrt of the common law. But the reference to the
orenant is an  intellectual starting point to the
nsideration by the court of the law to be applied in a
particular case. It puts the judge’s decision in a universal
It puts it in a context of international
Principles. On uncertain and busy litigious seas, it is

.ften helpful to have the guiding star of international human
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noIms. That, in essence, is what the Bangalore

nciples and  Harare Declaration and the Banjul

e of the developments in my own and other jurisdictions

we the Bangalore Principles were declared in 1988 and

Since that time, in a number of practical instances,
court of which I am a member has had the occasion to
sider international human rights norms, as stated in
__nt‘.ernational c¢onventions. Illustrations of the use made of
hem have been given. There are reasons for caution, in
ry country, and particularly federal states, in the use
’éc{e of international principles stated in treaties
otiated by the Executive Government and not translated
nto domestic law by the legislature. But judges also make
I-n doing so they frequently have choices. Those
hoices arise in the construction of statutes and in the
"velopment, c¢larification and restatement of the common
aw. In performing such functions, judges of today do well
lock to international instruments. Particularly is this

0. where the international instrument has been accepted by

nations.

Today‘’s judges are amongst the intellectual leaders of
leir communities. Those communities find themselves in a
orld of growing interdependence and intercommunication on
he brink of new world order. Law has, until now,

ditionally been a parochial jurisdiction-bound
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prﬂfessicvn. But judges of today, accompanied by modern

Jawyexrs must begin the journey that will take them into an

j_nternational community in which internaticnally stated norms

are given active, practical work to do. For the sake of

hﬁnanity and the respect of human rights in all countries,

the Pargalore Principles and the Harare JDeclaration
a;td the Banjul Affirmation show the way ahead. The
0ppoz:tunity exists for all judges and lawyers in every
c;)untrY of the common law to pick up the challenge presented

py the Pangalore Principles. In their daily 1lives they

&ém find a framework of useful reference in the international

puman rights and other norms from which to derive guidance

for the performance of their important duties. If we rise to
this challenge we, the judges, will make our own proper

sontribution to the building of the new world order.
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