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SUMMONS TO A NEW WORLD

it is exactly a hundred yearxs since the first journal
of -the Melbourne University Law School was published. The
%first issue of The Summons appeared on 1 September, 1891,
:,'nemorj_alized for that reason as "a red letter day in our
{story".* It was the journal of the Law Students’
Society of Viectoria. To its pages contributed hopeful
_a&:ficled clerks who would go on to lead the legal profession
) victoria and federated Australia. The first issue was of
-sixteen pages. Its cover depicted an angel with a trumpet
over which was emblazoned the motto Justitia Ante COmnia.
The pages of the first issue reflected the big question which
"f;ias dominating the Victorian legal community at the time,
namely a proposal to amalgamate the two branches of the legal
rofession: barristers and solicitors. The persistent
debates about their relationship extend to the present time,
demonstrating that in our legal system few questions ever
disappear, and major reforms are rarely rushed, They tend to

-h_a_ng around to haunt us centuries later.




one of the stalwarts of Zhe Summons, the Secretary

¢ the society was Hayden Erskine Starke - later to be a
cel ’

J.stice of the High Court of Australia. He was described as
(Ht

rthe ™M
persoﬂalitY was to leave its mark on his brethren in the High

ost prominent person in the Society".? His sharp

,c(-:urt-s 1t was said of him then that:

v [f ever there was a fight, he was in rit.”

4 was succeeded in 1893 by Mr W H Weigall. At the turn of
1r:he century, when federation came, Starke’s successor as
;ecretary was Mr J G Latham, later Chief Justice of the High
Court oOf Australia.? rhe Suwummons continued to be

. ﬁublished for many years during which a parade of hopeful law

',Students - later the intellectual leaders of the Australian
- lagal profession -~ left their mark on its pages: Owen Dixon,
R G Menzies, Dr Coppel et alios.®> But then the
journal petered out and was no more,

. When in 1935 the Law Students’ Society of Victoria
 celebrated its fiftieth anniversary "according to Levitican
r.l:aw", congratulating itself on its achievements in the
“presence of Chief Justice Latham and Justices Dixon and Evatt

- of the High Court, the occasion was taken to inaugurate a new

6

journal Res Judicatae. The first edition bore

this dedication:

"[Tlhe Society ... ARas undertaken the publishing
of RFes Judicitae partly to give Its members an
opportunity of expression not otherwise
available, partly In the hope that its annual
Lublication will come to be regarded as an
lmportant aspect of the work of the Law School
of the University at Melbourne. It is the proud
alm of the ILaw Faculty of Melbourne to foster
the ides of law not merely as an examination
study or as the egquipment for eking out a
doubtful Iliving, but as a social sclence to be.




continually moulded and remade as the needs of
soc jety chan ged. w?

The first issue of the new journal contained items
""hich reflected the world before the Second War but again
-gemonstrated the abiding continuity of our legal system.
professor K H Bailey wrote on the High Court’s jurisdiction
~in constitutional cases.® Mr (later Sir John) Norxis
 urote on the wife’'s position as a secured creditor in
-:bankrﬂptc% Mr (later Justice)} C I Menhennitt penned an
:"essaY on administrative tribunals in Australia. Mr (later
professor) Edward Sykes explained "the rule of law" in the
‘modern world. And T D Phillips wrote of the external affairs
-power of the Commonwealth. He expressed the then
controversial view:
“Now there Is discernible a tendency in meodern
fnternational jurisprudence to elevate the
authority of fnternational lTaw sco as to
subordinate that of municipal Ilaw in conflict
therewlith. A certain juristic quality is
postulated of International law which by irts
nature compels municipal subservience. This
doctrine Is in rruth a legal expression of
political cornceptions. It might well be
described as the jJuridical parallel of the
political conception subjecting the claims of
unlimited national sovereignty to the servitudes
implied and deduced from the existence of a
community of nations.”
A review of this contribution and of the cautiously
progressive view accepted by Mr Phillips gave a clue, to the
teaders of 1936, of the changes in the world and in
Australian law that were to come.
Then the Melbourne University Law Review arose
PhO_Enix likxe from the ashes of ZThe Summons and Res
Judicatse. The first issue of this journal appeared in

1357 without frontispiece, preface or other editorial




Perhaps explanation was superfluous. Its

aptification.

t opened in a country still c¢omfortably

ages were fizs

d as a minor Antipodean province of the English law.

ﬁé&once
Yat jts links with its notable predecessors may be seen in
v names of 1its contributors. Sir John Latham wrote a
évieW of Professor Geoffrey Sawer's Cases on tae
_.c;?stjtutjoﬂ of the Commomnwealth of Australia.l® Dr
EG coppel wrote an article on that perennial favourite,
,;gppea]_s to the Judicial Committee of the Privy
touncil” .11l That fine legal craftsman Sir Wilfred
'p‘{;’ilaqar wrote on a topic he well knew "Legal

'a'j:minology".lz Professor ({later Sir Zelman) Cowen
yrote a scholarly text on a century of the Victorian
constitution.?® The subjects of the 1957 edition
_r_éflect the legal controversies of that time: the
é&.z']ermakers’ Case, divorce law reform, declaratory
judgments and the evergreen section 92.

: And now we leap to the latest issue in the MULR
Ee‘i:_ies. Inevitably, it reflects the differing issues which
concern lawyers of today. Woven through most o©f the
contributions to this part is the theme of lawyers’ concerns
-fo:_- human rights. Madame Justice Beverly McLachlan in her
SO#they Memorial Lecture, gives her Australian legal audience
a-perspective of the enormous changes being wrought in the
Ci_lnadian legal system by the advent of the Charter. Hers
15' *'_but the latest contribution to a profound debate about the
é:P?Patibility of entrenched rights with the democratic
ip;'pcesS‘l‘* Over the long haul, are judges, who tend to

. tome from the privileged, moneyed, conservative legal

,PF"__fession necessarily better gquardians of the basic rights




fellow citizens than the elected representatives of

f their

“the: people in Parliament?

Many articles in this part provide a perspective of the

"\|aw from the point of view of half of its subjects: women.
:gélinda pickens laments the failure of sex discrimination
: 1égislation in Britain and seeks to analyse why this failure
‘pas occurred. There have also been cases of failure in

xustralia.ls But from time to time there have also

peen instances of success which bring the messages of

‘sducation and hope.l®

Jenny Morgan examines the recent Mobilio Case in

'ﬁctoria in her essay on rape during medical treatment.

Rﬁsemary Hunter provides a feminist analysis of three labour
law texts in current use. There are also comments by three
most distinguished women lawyers. Justice Elizabeth Evatt,
President of the Law Reform Commission who is a member of the
Committee on the Elimination of Discrimination Against Women i
"establlshed under the 1979 Convention on the Ellmlnatlon of
All Forms of Discrimination Against Women. Professor
_l‘!a.rqaret Thornton of La Trobe Univer_sity picks up the themes
'm%. Linda Dickens’ contribution and compares the experiences
Of sex discrimination law in Australia and England. Fresh
from the publlcatlon of her book fhe ILiberal Promise:

Aﬂtl*ﬂzsarzmznat.zon Legislation in Australia,'? there
~tould be few authors more appropriate to provide this
f_‘n‘aleis. Professor Liz Sheehy brings us back tec the
C'{?_érter. Dr Hilary Charlesworth records the importance
°,f_._ Australia’s accession to the first Optional Protocol to

_t_l_lf* lnternational Covenant on Civil and Political RIghts
(Tocer) 18




V'I'he chief contrast between the earlier editions of
"Swmoﬂs, Res Judicatae and the first volume of
e

hél yelbourne University Law Review can be seen in the
sub;acf- matter of these articles and the authors who have
;iﬁten chenm. This is not say that essays on tax law, the
‘ia"bility to invitees, forgery and section 92 have a
inished place in the armoury of the lawyer in 1991. But
7-_;'_5 to assert that our sights have been raised to view our
giscipline in a wider perspective. It is geographically
wid8=r for we must increasingly perceive ourselves as lawyers
c"f—:the world and not just as practitioners of our own little
j'urj_sdj_ctions. But it is also conceptuaily wider: so that
today we see perspectives of the law and of its impact on our
.5o.c‘iety which our forebears would have missed entirely. In

thét sense, this wvolume is a health corrective to the myopia,

: mdifference and neglect of earlier times.

NEW WORLD ORDER

On the international stage, 1991 has been a year in
wﬁich many have claimed a new world order has begun,
-Pfasident Bush made such a claim before Congress justifying
the international effort in the Gulf to free Kuwait of its
'I'_r;équi occupiers. The Minister for Foreign Affairs and
,'g:;é!:de, Senator Gareth Evans, himself a distinguished
a}wmus of this Law School has declared that, like the
'Ha}y Roman Empire (which was neither Holy nor Roman nor an
hﬁiire), the new world order is "not very new, not very
_é#t%lerly and not especially global”.!® But we can see
"éé?;:kly the disordered beginnings of a new order of sorts. If

"_'a'_fiate is to be fixed when this new order began, it should

®ither be 1919 when the League of Nations was established or




.'robably 1945 when the Charter of the United Nations
P

dopted. That Charter contains in its opening words
a

xpression of the determination of the peoples of the
"e.d Nations:

wpp reaffirm faith in fundamental human rights,
in the di onity and worth of the human person, In
the egqual rights of men and women and of nations

Jarge and small.”

s purposes of the United Nations are declared by aArt 1.3 to

. wpp achieve International cooperation in solving
" internatifonal problems of an economic, social,
cultural or humanitarrfan character, and in
promoting and encoura ging respect for human
rights and for fundamental freedoms for all
. without distinction as to race, sex, language or
religion.”

y-Art 55(c¢) of the Charter, the United Nations is

ommitted to promote, amongst other things:

' rvppiversal respect for, and observance of, human

. rights and fundamental Ifreedoms for all without
distinction as teo race, sex, language or

. religion.”

hesé are truly revolutionary notions. Until the Second
ld War, most governments and legal scheclars affirmed the
general proposition that international law did not impede the
atural right of each sovereign tc be monstrous te his or her
_bijeCtS-zo In the ensuing decades, both through
lngements and the development of customary interne;tional
states have committed themselves to a panoply of human
igl:'ti:s obligations of self-restraint. From its start, the
United Nations was destined to become the engine of global

Uman rights protection.?! Reporting to President



after the first meeting of the General Assembly, and
ring €O the establishment by ECOSOC of a Commission for
r, .

comotion of Human Rights, the United States Secretary of

commented:

vhe unanimous acceptance of this proposal may
well prove one of the most important and most
5 _;'gn_z'.f.fcaﬂt acfiievements of the San Franclsco

conference.”

he.'HDmaﬂ Rights Commission which was thereby inaugurated set
];;ou't: drafting an Jrternational Bill of RIghts. The
V. sal peclaration, which was to be the first part of
s .*Bill of Rights was adopted by the EC0SOC and, on 10
smber 1948, by the General Assembly. There followed the
p#ration and adoption of the JIrntermational Covenants on
_;1 and Political RIghts (ICCPR) and on Feonomic,
5o Jal and Cultural Rights. A distinguished Australian,
6£éssor Philip Alston, lately appointed to the Australian
ional University, is a member of the Committee on
nomic, Cultural and Social Rights established in 1966
r the second of these Covenants. His contribution to
part of the Journal on the right to development and on
e rdle of the United Nations Commission on Human Rights is
:ially timely, although elsewhere he has warned against

due optimism about the new world order.?23

B

-JHE_OPTTONAL, PROTOCOL

,,It is Australia’s belated accession to the First
tiénal Protocol of the ICCPR which may be seen as the most
Pf{ftant institutional development for human rights
IOtéction in this country in 1991. As Hilary Charlesworth

®Ives, it is a radical instrument in international law




"aﬁse jt offers individuals the standing necessary to bring
c‘international claim. There are various legal and
c.:-f;:ical constraints on the work of the Committee. One of
s .most distinguished past members, Mr Christian Tomuschat
GerﬁanY) has said of it:

wphe Commitlee wAS ... ruled by the C"ovenan.t and

. while it was true that members were not Judges

T they had the task of applying the provisions

. Jaid down In the Covenant and therefore had to
exercise Jjudgment. Tt is the dufy of the
committee to ensure that States partles fulril

thelr obligarions under the Covenant ... The
Committee was not an International court but was
similar to one in certain respects, particularly

in regard to Its obligation to be guided by

" exclusively lJlegal criteria - which rightly
distinguished it from a political body.

other members have said that the Committee is neither
gislative nor judicial but sus generis - a guardian of

e Covenant on CIvil and Political RIghts.

. Having just begun the process of escaping the
'q(uestioning capture by the ideas of the English legal
'sygéém, Australian lawyers, on the brink of a new century,
_ngusé now face the prospect of international sexutiny of their
stem of laws. It is a scrutiny which will be healthy. It
will subject our self-assurance - even sometimes arrogance -
ut our laws to the bracing critical opinion of other human
bei_ngs trained in the law who look at our system with £fresh
@Y‘és but judge it by the standards of the developing
ternational jurisprudence of human rights. This process of
é)itgrnal evaluation has already occurred in other countries
of the common law. Thus Jamaica recently received an opinion
Eha"f-ﬂ its laws and procedures discleosed a violation of

:a]'ftif—‘les of the ICCPR, despite the decision in the case of



jal committee of the Privy Council confirming a death
udick

'\ snce on the complainant, Carlton Reid.24
te

acceding to this new international system may also

ancloufﬂge Australian judicial officers to acquaint themselves
witil: and to use, the treasury of human rights learning which
éxists outside the casebooks of Australia and England. It is
l:;a'acr_'ic!enf:. that there is a profound harmony between common
J.m;' principles on basic rights and the great part of the
:aeveloping global jurisprudence on the subject. Because of
:thé Anglo-Amexrican ascendency which followed the Second World
War and lasted through the drafting of the Internatsonal
3_{11 of Rights, the Charter and most of the
'j.-nt‘ernational human rights instruments which have followed it
have been profoundly affected by notions of individual rights
“which are entirely familiar to us, who are the children of
,T{':hel’common law.

In Australla, our judicial leaders are beginning to
er::ourage a4 new sensitivity to this perépective of
international law, including. that branch which states
'vqui{rersal human rights norms. Suddenly international law is
'_Vbrécroming relevant to Australian legal practice. Speaking to
}"_':é:.onference of the International Law Association in

Australia in 1990, Chief Justice Mason said:

"There Is a prima racie Lresumption that rthe
legislature does not intend to act in breach of
international lIaw. Accordingly, domestic
Statutes will be construed, where the Zanguacge
Permits, so that the statute conforms to the
obligations under International law.
The favourable rule or statutory Interpretation
oes some distance towards ensuring tihat rthe
tules of domestic Iaw are consistent with rthose
0{' international law. In Construilng statutes rto
give erffecr ro a Convenrion, the Court will
resolve an ambiguity by reference to the

Convention, even where Lie statute iIs enacted




pefore ratification of the Convention ... and
rhare Jre many Lastances hHere and elsewhere in
pational courts taking Into account the

ovisions of the {niversal Declaration on Human
RIGHES In Zfnterpreting ‘na.t_iona.l statutes and
shaping the rules of municipal law ... [J/udges
and lawypers in this country and Jin ot!.zer
iprisdicrtions are developlng a growing
Familiarity with comparative law and showing a
earer willingness to borrow from other legal
systems. vitimately, the new spirit will
facilitate the moulding of rules of
Inrerpational law sulted to Jfrcorporation iInto
pational lIaw and create a climate In which
geeeptance bh[f national courts is more readlly
attainable. "

till more recently, in October 1991, Sir Ronald Wilson, a
Ersit Justice of the High Court of Australia, and now
resident of the Australian Human Rights and Equal
pportunity Commission traced the many cases in which
f-térnational standards have been influential in moulding the

ommon law of Australia,?2S

Illustrations of these
-'dafélopme::ts can be seen in a number of judgments of the High
And in the judgments of other courts of

iustralia, including my own.Z28

TOWARDS A CLIMATE OF ACCFPTANCE

i So that is the way in which this wvolume of the
elboyrne University ZLaw ﬁev_z‘a’sw should be considered. It
omes to mark the centenary of the first publication which
emanated from this Faculty. The 1890s moulded Australia‘s
future for the century which was to follow. Federation was

At last achieved and with it, eventually, independent

nationhood. The Depression of that time stamped on the
fountry the institutions of conciliation and arbitration of
idustrial disputes which promoted industrial equity behind a
.hi’_Jh tariff barrier but at a price of some economic

‘Eﬁficiency. The High Court of Australia was provided for,




his was eventually to lead the country out of a legal
; ‘-bgervience to English law. But the intellectual liberation
S: hustralian lawyers remains to be fully accemplished.

o Now, on the brink of a new century, it falls to lawyers
today to show imagination and leadership at least equivalent
1o that of the lawyers of a century ago. If the 20th century
;w the beginnings of a new international order under the
ale of international law, the 21st century may see its
pstantial accomplishment. In that accomplishment, there
w-i=ll be a significant réle for lawyers in the defence of
Vlrlﬁman rights and the attaimment of equal oppeortunity for all

;gccording to universally accepted norms.

I welcome this part of this most distinguished law

-j_nf which the acceptance, in Australia, of the international

15w of human rights will be more readily attainable,?2?
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