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At a recent session with the future corporate and 

public service leaders of Australia at the Australian 

Management College in Mount Eliza, Victoria I was tackled 

about the defects of the legal system of this country and its 

institutions. W,t,th numerous references to experiences they 

~ad severally had, the participants regaled me with the 

_ difficulties which even well advised parties have with the 

courts and tribunals. The problems were familiar: cost, 

?elay, technicality, insensitivity, inefficiency and so on. 

I tackled my interrogators head-on. I reminded them of 

the precious features of our legal system. The independence 

_,O,f judicial officers from external manipulation. The public 

way in which matters are resolved in the open. The great 

body of statute and common law to which reference can be had 

for the ascertainment of rights and duties. The conventions 
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to be thankful for.

remembered the great difficulty of securing att~ntion to

As I

The institutional means for

The principle of the rule of

As I praised the independent

As I talked of the democratic Parliament, I

The generally peaceful and ordered way in which

;obedience to and compliance with the orders of the court

reflected in earlier decisions written far away.

Commission.

urgent proposals for refonn.

individuals and institutions.

la~. When one lists these feature of the 800 year old legal

tradition which we have inherited from England, we have much

judiciary, I recalled the many judicial decisions which cried

out for reform and modernisation and which frequently

exhibited the capture of judicial minds by the values

And yet, as I heard myself recounting these precious

characteristics of our system, my mind went back to the

decade I served as Chairman of the Australian Law Refonn

promoted the free press, I recalled the work of the

Commission to reform the law of defamation and contempt,

which to this day remain substantially unrefonned. And above

all, I recalled the skilful resistance to the reform of legal

procedures involved in the resolution of disputes.
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· the. Federal Constitutional Court of Germany,. 

Zeidler, addressed Australian lawyers on 

of the a~versary system: a 

1 He offered some remarks on the 

system of procedure " . He recounted the 

of the investigatory (or inquiSitorial) 

its more cost-effective procedures, its 

Bubstantially written rather than oral form 

l'/"",d,~,argumentation and its reliance on the expert 

",,,,al<:eI' rather than the amateur juror, lay magistrate 

judge. Professor Zeidler I from a detailed 

',the English adversary system, acknowledged its 

'in many respects. Cross-examination, after all, 

described as the "greatest engine for 

The oral trial unlimited as to time was more 

elicit the facts, as they were, than a hearing 

the evidence is reduced to writing and many of 

are asked not by advocates determined to win 

but by the tribunal itself strivi~g for the 

system with continuous oral trial and 

time limitation was, Professor Zeidler 

infinitely preferable system of justice to that 

countries of Europe. Indeed, i~ was 

system of justice, he declared. By way of 

fG"rma.n]"s system of justice could be described only 

system of justice. But he asked the 

how many ordinary citizens can afford a 

How many can afford a Volkswagen? 

questions, asked exactly a decade ago I have now 

-elicit serious answers in Australia. The search for 
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search are to be found in many' of the complaints to which

of dispute resolution isnew and supplementary methods

before our conununity in earnest.

now

The.justifications for the

'V'oice was given by my interlocutors at Mount Eliza. There

has been, in every jurisdiction of Australia, a flowering of

- to_ both official and unofficial

Amongst the

supplement

additionalor
innovations

the court system and to provide alternative

means of resolving disputes and conflict.

innovations which have 'attracted 'attention, mediation and

conciliation are obviously amongst the most important. As it

happens, there have been a number of significant developments

in recent times to which attention must be called. But

attending to them draws to our notice a number of problems

and legitimate concerns which must be kept in mind as

mediation is developed to bring more of our fellow citizens

to a just and efficient resolution of their conflicts and

disputes.

STATUTES AND REPORTS

The encouragement of the mediation of disputes is not

something recently invented. For centuries" priests, lawyers

- 4 -

was extremely interesting to observe the way in which the

and other citizens have helpe.d to mediate disputes and even

to reconcile those in conflict.

As one new to the field, it

My own background in the law included a period in the

field of industrial relations.

since.

Conciliation, which is the brother of mediation, is

actually mentioned in the Australian Constitution. 3

The new province of law in the field of industrial disputes

saw a bold idea enshrined in the constitutional charter and

reflected in the institutions of industrial relations ever
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and other citizens have helpe.d to mediate disputes and even 

to reconcile those in conflict. 
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actually mentioned in the Australian Constitution. 3 
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of the industrial tribunal, federal or state, would 

the arbitration proceedings and proceed to private 

proceedings. The whole procedure was performed 

comparatively high degree of formality. Usually the 

person performed the differing functions successively. 

conciliator, he or she would see the parties together, 

and together again seeking to explore the elements 

and take and to bring the industrial dispute to a 

This was a form of official mediation, sanctioned by 

law and long accepted (in successive manifestations) in 

vital machinery of industrial relations in Australia. 

remained exceptional. And it was controversial. Many 

that it inappropriate to involve judges or even 

cdno,n",udge decision-makers in the candid disclosure of 

often raised by the conciliation procedures. The 

need to separate judicial activities (on the one 

from arbitral and conciliation activities (on the 

led to an important decision of the High Court of 

which resulted in the restructuring of the national 

J.n.ttI16trial relations institutions. 4 It also led to 

',·' •• <l.U'Cl.a •. l.' ties and rigidities which have been repaired, in 

during the ensuing thirty years. 

Although it is important to remember this very 

contribution to the development of institutional 

- mediation, it is appropriate to say that the true flowering 

of, institutional mediation has only occurred in this country 

in ," the past decade. It has occurred under the stimulus of 

d~velopments at home and overseas. The developments at home 

_have included the publicly expressed concerns about the 

'~a"ilings of existing inst~tutions and the heightened 

- 5 -

:;' 
u 



alternativa to

the features of

such as neighbourhood justice

the court system and the heightened

arbitration and mediation,

of

for mediation,

The variety of the United States innovations, and
centres.

procedures

expectation of a right-asserting community led to various

forms of court annexed arbitration and community based

the failings

the courts.

the various models which have been developed to meet

particular and different needs, has been the subject of much

writing.5 These united States innovations spread first

to canada6 and only later to Australia.

V'ar!OUS forms of
In the united States of America,

i
usness of a community, better educated as to its

- :consc 0
and lesS likely to accept the deprivation of them.

rightS,

a
s the expansion of new methods of dispute resolution

()Verse ,
'ded the models which local conunentators (and ultimately

provJ.
lawmak.

ers
) used in developing their own suggestions for

In response to such developments to meet perceived

needs, legislators in Australia, federal and state, have

enacted laws designed to facilitate and support procedures of

arbitration and conciliation anciilary to court hearings. In

New South Wales, the Arb.it:.rat:.ion (C.iv.il Act.ions) Act: 1983

provides for the arbitration of certain disputes, notably

claims for damages for personal injury. The Act requires

such arbitrators to attempt conciliation between the

example, proceeds by informal means to explore the complaints

consensual resolution of differences and enjoys a high degree

of success, accomplished in a cost-effective manner which is

enjoined by statute in New South Wales. The ombudsman, for

He is empowered to explore

This is not the only form of mediation

made against administrators.

parties. 7
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to ordinary citizens than are most 

Similarly, the Anti-Discrimination 

for conciliation and 50 do the Community 

A procedure to facilitate mediation 

parties is available in the Land and 

pursuant to a practice Direction of that 

sphere, the Family Court of Australia 

'in ,attempts to institutionalise procedures for 

amongst disputants. In some reqistries, joint 

--' conducted by a registrar and a counsellor. 

"at resolving disputes as to property or 

in a way respectful of the past affection 

and attentive to the likelihood (particularly 

'children) that the parties will need to maintain 

with each other .10. 

of these innovations is reflected in 

dod Arbitrdtion) Act 1991 (Cth) to 

given on 27 June 1991 .. -By force 

tJl.e- Act, if it is not earlier proclaimed to 

at the end of six months. 

~'-introduces amendments to the Ft!ll11.ily .Lt!lW Act 

,to the Federal Court of Aust:rdl.it!l Act 1976 

,;~the amending Act, each of these courts is 

of Court and with the consent 

to proceedings before it, to make an order 

in dispute in the proceedings to mediation 

mediator" • Provision is also made for 

,certain .matters under the conditions specified, 

An "approved mediator" is defined in s 4 of 
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The statutes which have been enacted are obviously

Paper No 4 in the InqUiry of that Committee into the cost of

The paper is Discussion

Two recent publications of

The first is a Discussion Paper

They signal the kinds of developments which areimportant.

likely to occur in the future.

Legal and Constitutional Affairs.

mediation in Australia.

large immunities, reserved by the common law to a very small

class of person who are highly trained and performing public

tasks, should (at least without authority of Parliament) be

federal and state advisory bodies also have importance. They

provide hints of likely future developments in respect of

extended to private mediators, who may not have that training

and who are performing their functions for reward to

themselves. 12

issued in September 1991 by the Senate Standing Committee on

Ac
t to mean a mediator approved under the regulations.

,the
The delay in the immediate commencement of the federal Act is

explained by the need to provide regulations which will cover

the conditions for the approval of mediators (and

arbitrators) . Specific provision is made to prevent

admissions made during a conference conducted by a mediator

from being admitted in subsequent legal proceedings .11

And to afford a mediator (or arbitrator) performing the

Assigned tasks the same protection and inununities as a judge

has in performing the functions of a judge. Such immunities

extend to an immunity from being sued in respect of performed

actions as a judge, immunity from the law of defamation for

things said in the proceedings and from being compelled to

give evidence in relation to judicial activities.

There is something of a controversy as to whether these

A
ct to mean a mediator approved under the regulations. 

,the 
in the immediate commencement of the federal Act is Toe delay 

d by the need to provide regulations which will cover explaine 

d 't"ons for the approval of mediators (and the con ~ ~ 

arbitrators) . Specific provision is made to prevent 

admissions made during a conference conducted by a mediator 

from being Adm! tted in subsequent legal proceedings .11 

And to afford a mediator (or arbitrator) performing the 

Assigned tasks the same protection and inununities as a judge 

has in performing the functions of a judge. Such immunities 

extend to an immunity from being sued in respect of performed 

actions as a judge, immunity from the law of defamation for 

things said in the proceedings and from being compelled to 

give evidence in relation to judicial activities. 

There is something of a controversy as to whether these 

large immunities, reserved by the common law to a very small 

class of person who are highly trained and performing public 

tasks, should (at least without authority of Parliament) be 

extended to private mediators, who may not have that training 

and who are performing their functions for reward to 
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important. They signal the kinds of developments which are 

likely to occur in the future. Two recent publications of 

federal and state advisory bodies also have importance. They 
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mediation in Australia. The first is a Discussion Paper 

issued in September 1991 by the Senate Standing Committee on 
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course;

and powerful, to those accused of crimes or those who

That inquiry undoubtedly

conserving the courts only to the wealthy

"second-class justice" for some groups in the

community:

services and litigation.

(d) The assurance of the confidentiality of the information

provided during the course of the dispute resolution

procedure, in case the matter must later advance to a

full hearing in court;

(e) Providing, to the extent strictly necessary, immunity

to dispute resolvers and considering whether, and if so

when, they should enjoy the same immunities as judges

do in the performance of their functions;

(f) Providing for the training, regulation and, possibly,

accreditation of dispute resolvers; and

qualify for legal aid;

(c) The extent to which courts, under the pressure of their

busy lists, should be able to refer matters to other

means of dispute resolution (including mediation) even

though the parties do not: themselves consent to that

The need to evaluate the cost of various methods of

providing alternatives to the courts;

(b) The need to avoid the institutionalisation of a

(a)

described as "issues and concerns" affecting any strategy for

reform which involves the use of (relevantly) mediation.

These include:

S

out of the same concerns as were expressed to me at
arise

Mount
Eliza, mentioned at the beginning of this

13
paper.

The senate Committee lists a number of what are
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Facilitating and encouraging, where appropriate,

non-judicial methods of dispute resolution.

DiscUssion paper is obviously important. It is, of

to pose questions than to provide a coherent

of answers.

published at about the same time as the Federal

parliament's Discussion paper is the report of the New South

__wales LaW Reform Commission on Tra.in.z.'nq and Accreditat.ion

of Hediators. 14 In 1988 the Commission was asked to

inquire into and report on the need for training and

accreditation of mediators. A discussion paper was issued.

"The report is the product of the Commission's deliberations.

It is a most valuable document. It recounts the history of

the development of mediation (in its various forms) both

overseas and in Australia. It details the numerous courses

have been established to examine the theory and

_practice of mediation in Australia and to train mediators.

l:l'otable amongst these endeavours is the work of the Centre

,for Conflict Resolution at Macquarie University.

The Commission endorses the view that formal training

of mediators is desirable. .However, it holds back from

making any recommendation to implement a legal requirement

. for training at this stage. Similarly, the Commission does

nat recommend a statutory scheme of accreditation at this

time. But it does propose the establishment of a Dispute

R~,Bolution Advisory Council to advise the government and

Parliament about dispute resolution practice. It also

suggests the establislunent of a Dispute Resolution Data Base

to provide information on the personnel involved, relevantly,

in mediation: their training, experience and specialisation,

- 10 -
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together with data on various courses for and means 
any, 
. d" 15 , d~tation of me 1ators. 

_ACcre ... 

The response to each 'of these publications, federal and 

cannot yet be gauged. However, the co inc idence 0 f 

tWO documents indicates the high attention being paid 
theSe 

federal and state, to the issues of 
:bY governments, 

alternatives to the court system for the resolution of 

In much of the literature, a distinction is drawn 

the settling of disputes and the resolution of 

The dispute may be but the latest 
.-co.nflict. 

'manifestation of an underlying difference between parties. 

'If those parties part and no longer have a continuing 

relationship, the resolution of the dispute may leave a deep 

_,feeling of resentment. This may be of emotional rather than 

practical significance. But where parties are bound by blood 

or affection (as in family disputes, disputes over custody of 

-children, contests of de facto spouses or about family 

provision made in a will) the settlement of a particular 

.dispute may leave the underlying conflict unresolved, to 

fester for many years manifesting itself in other 

disputes. Similarly, where parties are thrown together by 

geographical proximity (as in the case of neighbours) the 

. ~esirability of mediation has been noted, not only to save 

t.he coats and disappointments of litigation but also out of 

-recognition of the inescapable frictions which may otherwise 

exist in consequence of continuing physical 

proximity. 16 

These characteristics of disputes between parties 

~h~ving ongoing relationships may render them particularly 

~ppropriate for mediation which addresses the underlying 
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seeks to bring the parties, if not to 

tion, then at least to an. understanding of the 
oonlcH'-o 

of the other and a minimisation of the area of 

Such understanding and minimisation is not always 

in the court resolution of a contest. Court 

to see the winner take all. That was, doubtless, 

. h it was considered appropriate to single out the 'reason w y 

redly Court for particular attention in the recent federal 

. legislation. But every court and tribunal will see cases 

mediation is appropriate . It is plain that the trend 

. "official reports and of legislation is towards the 

of recognition of mediation as an adjunct to court 

where this leads in respect of the various 

of controversy identified by the Federal Parliamentary 

remains a question for the future. 

There are four particular issues which I would add to 

list for the public and professional agenda of those 

identified by the Federal Parliamentary Committee. 

for a theory of mediation: The first is the 

cllnp.!ra.t1ve need to found the future development of mediation 

of arbitration and ADR generally) upon a sound 

theoretical basis. This is a point repeatedly made by 

_Dr' Greg Tillett of the Macquarie Centre .17 I strongly 

8Uj?port him in that regard. The need for theory derives not 

only from the fact that a Conflict Resolution Centre in a 

university would have no legitimacy if it were purely "hands 

,on" and did not concern itself in an appropriate reflection 

u~~ its theoretical underpinnings. It is also important for 

pra.ctitioners of mediation and 'arbitration to be confronted 
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Unscientific examination of the results of mediation is

one of the problems of extracting good theory from day to day

differential techniques appropriate for different problems.

A much

In an early

It is natural

Six cases are
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guess-work or unscientific

about what takes them into such

For example, a recent report by the Canadian

wha t are the legitimate opportunities and

not upon hunch,

the serious questions

experience.

of the Centre and of the facilities of mediation.

Weeks in court would otherwise have entailed).

mediated by the Centre's Secretary General.

mentioned with a startling epitome of the modest time taken

to achieve substantial settlements. Also listed are the fees

involved (usually contrasted with the staggering fees that

publication of the Australian Commercial Disputes Centre, a

lia: t of cases was annexed giving short examples of instances

extrapolation from anecdotal experience.

that instances of this kind should be given in the promotion

bigger sample, over a much wider range of cases would be

needed to support a truly scientific analysis of dispute

resolution and to identify the problems, opportunities and

JUdicial Centre on appellate mediation in Florida recorded

the way in which every third civil appeal was assigned to a

··programme involving a settlement conference using retired

jUdges trained in techniques of mediation. The chief judge

data,

act,ivity,

."i11 lay emphasis upon the practical skills involved in

bringing disputes and conflict to a close. But it is

i!1lportant that they should ground their conclusions in sound

~_. t'ons involved and what lessons can be derived from a
lilllita ,

gh
study of the empirical data secured from experience.
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has collected the eighteen myths of mediat~on and mediators.

an important paper, The HyChs of Hed.iat.ion, Dr Tillett

Secondly I (and here too I

It is a practical technique

a statistically valid report on the success of

The myths of mediation:

Mediation is value free.(i)

His myths include:

agree with Dr Tillett) it is important, without dampening the

fires of enthusiasm, to avoid the mythology of mediation. In

" .. , rigorous basis of comparison between
appeals referred to the conference (exper.iJ11encI11
group) aod those not referred to the progri1J11Jl1e
(control group).'

go'W'ever,

independent of any specific ideology1

(ii) Mediation is CUlturally neutral1

~iii) Mediators require only basic practical training1

(iv) If the practice of mediation is effective, ethical

questions take care of themselves1

(v) Private justice behind closed doors is an appropriate

way of dealing with problems provided the parties want

it that waY1 and

(Vi) The mediation process as such ensures a balance of

oharge of this programme asserted that this random

. h 'que involved e:
teC nJ.

mediation would require details of the duration of the study,

an examination of the varying skills and experience of the

Jl\ediatorS and a whole range of additional data beyond that

adopted in Florida. Good theory is based on sound empirical

information. That is why the explosion of mediation in

Australia must be accompanied by continuous and rigorous

.monitoring of the experience involved.

oharge of this programme asserted that this random 

'h 'que involved a: 
tee nJ. 

" .. , rigorous basis of comparison be;tween 
appeals referred to the conference (exper.unencI11 
group) aod those not referred to the progri1J11Jl1e 
(control group).' 

go'W'ever, 
a statistically valid report on the success of 

mediation would require details of the duration of the study, 

an examination of the varying skills and experience of the 

llIediatorS and a whole range of additional data beyond that 

adopted in Florida. Good theory is based on sound empirical 

information. That is why the explosion of mediation in 

Australia must be accompanied by continuous and rigorous 

'monitoring of the experience involved. 

The myths of mediation: Secondly I (and here too I 

agree with Dr Tillett) it is important, without dampening the 

fires of enthusiasm, to avoid the mytholOgy of mediation. In 

an important paper, The Hyrhs of Hed.iat.ion, Dr Tillett 

has collected the eighteen myths of mediat~on and mediators. 

His myths include: 

(i) Mediation is value free. It is a practical technique 

independent of any specific ideology 1 

(ii) Mediation is CUlturally neutral1 

~iii) Mediators require only basic practical training1 

(iv) If the practice of mediation is effective, ethical 

questions take care of themselves1 

(v) Private justice behind closed doors is an appropriate 

way of dealing with problems provided the parties want 

it that way~ and 

(vi) The mediation process as such ensures a balance of 
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undesirable that such functions should be reserved to former

achieve agreement may put undue pressure upon parties with

power between the parties.

not

free

Buckling

in a

Some cultures

are needed to

It is, for example,

Sometimes,

Thirdly, it will be

monetary power may

Basic civil liberties have been
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Within the legal profession, it

Negotiation and temporisation to

Some cultures are better at the

MedIators are inextricably affected by

in my view convincingly, Dr Tillett takes

good thing.

by people who sometimes stand up for their

Appointment of mediators:

jUdges or even lawyers.

appointed and used as mediators.

(such as the Aboriginal culture in Australia) are less

right-asserting and less inclined to deny authority. Many of

the newcomers to Australia may not have the articulate skills

to express and uphold their interests and may grasp at

settlements offered by mediation, however unjust they are.

legitimate grievances.

important, as mediation is developed in Australia to avoid

any overly rigid limitation of the kinds of people who are

protect minorities! stigmatized groups and people who suffer

from discrimination. Settling disputes behind closed doors

involving those who repeat har.assment or discrimination may

not serve the purpose 0 f preventing breach of the law,

redressing legitimate grievances and educating the offender

and the community.

Sometimes nothing less than court orders

rights and assert them.

oral expression of interests than others.

under to

necessarily be a

won and secured

their view about conflict itself.

society, conflict is healthy and even desirable.

authority or private

painstakinglY and,

these mythS apart.

f·· 

power between the parties. 

, ly and in my view conv. incingly, Dr Tillett takes 
painstak~ng , 

mythS apart. 
these 

MedIators are inextricably affected by 

their view about conflict itself. Sometimes, in a free 

society, conflict is 

under to authority 

healthy and even desirable. Buckling 

or pr i va te monetary power may not 

necessarily be a good thing. Basic civil liberties have been 

won and secured by people who sometimes stand up for their 

rights and assert them. Negotiation and temporisation to 

achieve agreement may put undue pressure upon parties with 

legitimate grievances. Some cultures are better at the 

oral expression of interests than others. Some cultures 

(such as the Aboriginal culture in Australia) are less 

right-asserting and les6 inclined to deny authority. Many of 

the newcomers to Australia may not have the articulate skills 

to express and uphold their interests and may grasp at 

settlements offered by mediation, however unjust they are. 

Sometimes nothing less than court orders are needed to 

protect minorities! stigmatized ~roups and people who suffer 

from discrimination. Settling disputes behind closed doors 

:t; involving those who repeat har.assment or discrimination may 
ii, 
i not serve the purpose 0 f preventing breach of the law, 

redressing legitimate grievances and educating the offender 

and the community. 

Appointment of mediators: Thirdly, it will be 

important, as mediation is developed in Australia to avoid 

r any overly rigid limitation of the kinds of people who are 

appointed and used as mediators. It is, for example, 

Undesirable that such functions should be reserved to former 

jUdges or even lawyers. Within the legal profession, it 
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if a cartel of repeat performer 

as between the large firms: 

of mediation to themselves upon a _"no 

for the protection of established 

clients. 

and variety of issues susceptible .~o 

for a large measure of diversity in. the 

sui table to the particular task in 

!!Jame time it will be necessary for such 

rules of ethical conduct which restrain 

-,- close to the parties and witnesses before 

codes which are appropriate will generally 

,a person who has served for many years as a 

"·.ethics are not confined to ex-judges. ;It 

if the suggestions, current in some 

a cartel-like arrangement exists between large 

,the appointment of mediators, became entitled 

The issue is on the public agenda of 

needs to be watched. 

Finally, it is important- to 

-:of; mediation and conflict resolution in 'a 

than the provision of a practical adjunct 

of courts in New South Wales or Australia. 

the international dimension of 

"is highly relevant to the issues of peace and 

'world today following the end of the Cold 

major threats to security 

-. ahead, they would undoubtedly include those 

the" assertion by peoples of various ethnic, 

---cu~tural groups of their right to separate 
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'similar moves for like mediated resolution of bitter

There is clearly a need, on the international stage,

:\

of

the

but

Thus,

of

Nations

There are

right

in Yugoslavia

the

Often they had

Budapest,

experts on the

united

of

in

The borders

Thus the longstanding

This is being mediated by
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Sometimes, as in Africa, borders

Already, tentatively and with much

a UNESCO meeting of

and the Croations .

from the bitter conflicts

But the result was the division of many tribes

-were drawn in earlier times.

of Europe, but also of Africa and of other parts of

,.- _, nd to self-determination .
• ~tity •

The po-wer of this idea was brought horne to me recently

I took part in

conflicts in Cambodia, Eritrea and in Zanzibar.

force in which Australian troops will take part.

to be resalved by a referendum.

self-determination.

mediated referenda in disputed areas.

continent.

,hesitation the international community is moving towards

I?rocedure for the settlement of disputed claims to

~attle of the; Polasario rebels and the Kingdom of Morocco is

and under the aegis of the United Nations, of a peaceful

~he United Nations and will be supervised by an international

and the combination of many others.

who were thereby divided.

werB drawn to settle the dif ferences between the metropolitan

powers of Europe and to avoid conflicts in the dark

regard to natural boundaries such as high mountains or broad

riV'ers, chosen for security or historical reasons but

inappropriate to the linguistic, ethnic and cultural groups

r"hen
_'~> "i'fications in international law
_:,r a

..,~;~'lf~deterrnination promised by the

\ 19 Th t·'Ch4rter . e mee l.ng took place

a 'fe~ kilometres

the Serbs

self-determination. 

this idea was brought horne to me recently 

I took part in a UNESCO meeting of experts on the 

ications in international law of the right of 

el~-_deterrnination promised by the united Nations 

': - . r 19 The meeting took place in Budapest, but 
Ch8rte . 

}tilometres from the bitter conflicts in Yugoslavia 
a- 'fe~ 

the Serbs and the Croations. The borders of the 

of Europe, but also of Africa and of other parts of 

world, were drawn in earlier times . Often they had 

. regard to natural boundaries such as high mountains or broad 

hosen for security or historical reasons but 
.dV'ers, C 

, ,inappropriate to the linguistic, ethnic and cultural groups 

wh'O were thereby divided. Sometimes, as in Africa, borders 

we~e drawn to settle the dif ferences between the metropolitan 

powers of Europe and to avoid conflicts in the dark 

continent. But the result was the division of many tribes 

and the combination of many others. 

There is clearly a need, on the international stage, 

and under the aegis of the United Nations, of a peaceful 

'I?rocedure for the settlement of disputed claims to 

self-determination. Already, tentatively and with much 

,hesitation the international community is moving towards 

mediated referenda in disputed areas. Thus the longstanding 

~attle of the; Polasario rebels and the Kingdom of Morocco is 

to be resolved by a referendum. This is being mediated by 

~he United Nations and will be supervised by an international 

force in which Australian troops will take part. There are 

'similar moves for like mediated resolution of bitter 

,conflicts in Cambodia, Eritrea and in Zanzibar. Thus, 
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global dimension. 

makes even more important the study of the 

resolution and dispute mediation. On 

level, the study will involve examination of 

which disputes are settled. It will 

the skills of the sociologist, philosopher 

as well as those of the lawyer. Much more 

n a dollop of charm and a coffee-table 

is why mediation itself is a subject 

examination at a university level. It is 

such a strong supporter, within Macquarie 

the activities of the Centre for Conflict 
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