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AN TDEA WHOSE TIME HAS COME

It would be difficult to conceive of a more important,
topical and indeed urgent issue for consideration in the
present state of the world than the peoples’ right teo
self-determination. Far away, and close at hand, we see
about us evidence of the assertion of this right. ~The long
plane journey which brought me to Budapest was virtually a
Pilgrimage on the via dolorosa of conflicts over
self-determination.

Australia, with the assertion of the rights of the
Aboriginal people.l Indonesia with the conflicts over
East Timor? and now Aceh. Across Burma where three

groups wage war. Past the forbidden kingdom of Tibet now



Union,

.ruled by China.® Through India, where the Kashmiris

] claim independence and the Sikhs demand Kalistan. Past

afghanistan which has resisted foreign intrusions, old and
new. Over the forgotten Kurds.” Over Armenia locked
in conflict with Azerbaijan. Up the spine of the Soviet
its border States rediscovering and reasserting their
separate identities. Further north the Baltic States,
freshly independent once again. To the south, the Balkans
iocked in bloody conflict. New claims emerging in the
Tyrro].s. Everywhere in Europe the assertion of
minority rights. Hungarians in Romania. Corsicans ahd
Bretons in France. The problem of Northern Ireland.

It has been said that this is the decade in which
Woodrow Wilson's insistence upon national self-determination
as the governing principle of the new world order comes of
age.’ Certainly, we are in the midst of extraordinary
revolutionary develcopments. The countries of Bastern and
Central Europe have re—-established their independence.
Germany has achieved the goalﬂ.declared, in the name .of the
German People, in the Preamble to the Basic Law:

"Phe entire German pecople are called up to

achieve, In free self-determination, the unity

and freedom of Germany.

The idea is by no means confined to Europe. Everywhere we see
its assertion. The people of Quebec. The Indian and Inuit
peoples of North America. The Polisaric peoples undergoing
referendum in Morocco. The people of Kuwait, their identity
restored. The people of Palestine hoping for a new era. The
Zulu people in South Africa. The indigenous people of the

rain forests of Brazil. The Indian people in Fiji. The
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ﬁaori of New Zealand. It is a phenomenon of our world. And
clearly a giant of an issue is stirring.

World journals put this issue on their covers.®
.—;They debate whether the tendency is fusion or
;.:fission.lo The Pope, in his Easter message, calls on
:humanity to "lend an ear ... to the long ignored aspiration
‘V_irof oppressed peoples". It is ?'in the context of such urgent
_political,social and economic developments, that the concept
Vof the peoples’ right to self-determination must be
_considered. It is not a disembodied idea to be found in law
“books, although it is surely there. It is an idea in the
.,'minds of peoples in every part of the world. The problem for
~ humanity is one of reconciling the abiding force of group
identity (based on language, culture, history etc) with the

political, economic and technological realities of the world

‘after Hiroshima.

ORIGINS OF THE LAW
Modern corigins of Peogples*® rights: It would take an

anthropologist or an historian of ancient times to trace the
origins in primitive and ancient peoples of the feeling of
group identity and its manifestation threoughout human
history. |

The modern expression to the right to
self-determination has a number of sources. One of them is
clearly the peclaration of Independence of the United
States o-f America which begins:

“When in the course of Human FEvents It becomes
necessary for ope people to dissolve the

olitical bonds which have connectred them with
another ... 't




rhe Civil War of the United States had its origin in a number
of issues. Today, it is being recomnsidered in the context of
the right of one section of the peoples of a political Union
to have independence from another. The creation of the
uynited States as a modern and increasingly powerful nation,
with a constitutional Bill which inculcated notions of
individual rights led naturally to the insistence, in
president Wilson’s Fourteen Points for the Great War, upon
the idea of self-determination, at least for the people pf
the defeated Central Powers. This idea, partly implemented
in the settlement of European and Middle Eastern bordeks
after the First World War, gave the impetus toc the notion

that peoples, as such, having certain common characteristics,

enjoy a kind of natural law entitlement, in concert with the

same or similar people, to have determination of their own

“political government.

However, the danger of the idea of "self-determination"
was readily apparent to the victorious as well as to the
defeated powers in 1919. Within the League of Nations, a
committee of rapporteurs that year expressed the opinion that
"self-determination" of peoples was not a concept known to

international law at all:

"This principle iIs not, properly speaking, a
rule of interpational law ... It fg a principle
of Jjustice and of liberty ... To concede to
minorities, either of language or religion, or
to any faction of @ population the right of
wilthdrawing from the community to which they
belong, because it is their wish or their good
pPleasure, would be to destroy order and
stability within States and to Inavgurate
anarchy In raternational Iife,

Notwithstanding this opinion, the fascination of the

"self-determination" idea gathered force between the two
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Wro]:]_d'Wa..~:s. Some writers suggest that there was growing

'a;cceptance that it applied to all kinds of "peoples" without

distinction, including those occupied and oppressed by
-defeated powers; those under colonial rule ox rule mandated

bY the League, but also peoples living entirely as minority

groups within a State ruled by another "people".

In the Permanent Court of International Justice, in the
ase .concerning minority schools in Albania in 1935, a
di'sti'nction was drawn between discriminatory laws and thdse

© designed to safeguard the rights of indigenous minorities

living within a State.}® The Court said: '

" [It is legitimate] first ro ensure that
nationals belonging to racial, religious or
linguistic minoritles shall be placed In every
respect on a footing of perfect egquality with
the other nationals of the State. The second is
to ensure for the minority elements suitable
means for the preservation of their racial
peculiarities, thelr traditions and their
national characteristics. These two
reguirements are indeed closely Jinterlocked, for
there would be no true eguvality between &
majority and a minority Jif the latter were
deprived of iIts own Ifnstitutions, and were
consegquently compelled to rencunce that which
constitutes the very essence of Its belng as a
RInOrrIty.

The UN Charter: The Allied War aims during the
S_écond World War adopted, alsco under pressure from the
President of the United States, the aspiration of an
international order to ensure "self-determination for peoples
living under foreign rulev.}? -

Doubtless under the same influence, the cCharter of
-the United Nations is declared in the name of the "Peoples of

the United Nations". Its first Article states that the

purposes of the new organisation are:
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»ftJo maintain international peace and securily
and

[tjo develop friendly relations among nations
based on respect for the pripnciple of egual
rights and self-detepmination of pegples, and to
rake other appropriate measures to strengihen
universal peace.

in other provisions of the Charfer the commitment of the
organisation to the self-determination of peoples is
repea.‘t:ed.19 For e#ample, by article 76, tkime
Trusteeship System is established to promote the prog:;‘essiive
advancement of Trust Territories towards selfi-government or
independence according to:

" The freely ecxprossed wishes of the peoples

concerned and as may be provided for the terms
of each trusteeship agreement.?

The ICCPR: In the development of the International

Bill of Rights in the two decades following the establishment

of the United Nations,?! a great deal of attention was
paid teo incorporating the peoples’ right to
self-determination. In 1949, the Soviet Union proposed that
a provision be inserted in the Janternatrional Covenant on
Civil and Political Rights (ICCPR), effectively to confine
the obligation to grant self-determination only to colonial
powers .22 The United Kingdom, France, Belgium and
others opposed the idea pointing to the generality of the
concept in Article 1(2) of the dJharter. They asserted
that it was essential to include the right to
self-determination in the Internationmal Bill of Rights. But
the concept was not defined.?? fThe Committee reporting

on it said, enigmatically:
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interpretation.

sConcerning the grinciple of selr-determination,
It was strongly emphkasised on the one side that
this principle corresponded clilosely to the will
and desire of peoples everpwhere and should be
clearly enunciated in the chapter; on the other
side, It was stated that the principle conformed
to the purposes of the Charter, only rinsofar as
it Iimplied the right of self-determination of
peoples and not the right of secession.

1n the end, the provision adopted was expressed in general
terms:

naQl] people have the right to selr- i
determination. By virtue of that right they
freely determine theilr politrical status and
freely pursue their economic, socrial and
cultural develomment. ">

A number of States opposed the Article in this form. They

expressed fear that it would confer rights of secession on

minorities although many experts did not concede that

26

In 1960 the General Assembly adopted the Jpeclaration

on the Granting of Independence to Colonial Countries and

27

Peoples. Without dissenting voice, it was agreed to

_ denounce, as contrary to the Clharter and as a "denial of

‘fundamental human rights""

“The subjugation of peeoples to alien

subjugation, domination and explortation.”

Reflecting a by now common theme, however, the
Declaration, at its close, cauwtioned against the
encouragement of actions which impaired or threatened the

territorial integrity or unity of States.?®

Throughout
Africa in particular, but alsc in other newly independent
States, the idea of redrawing the map was sSeen as a recipe

for disaster. Dr Ewame Nkrumah (Ghana) urged a redrawn map

of Africa, He pointed to the artificiality of colonially
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determined borders. However, the idea was never popular

amongst the political representatives of developing countries
who drew their power and Ilegitimacy from States based on

current borders, Ghana itself had seventeen major ethnic

tribes. The Organisation for African Unity opted, from the

start, for the stability of the colonial boundaries. This

1eft, however, irredentist claims in Morocco, the ethnic
demands of Somalia and the attempts of secession by Katanga
and Biafara to be dealt with. The principle of the peoplds’
right to self-determination was used to deny recognition to
gouth Africa's Bantustan "States" and recognition of Rhodesia
{1965-1980). Resolutions of the General Assembly and the
Security Council condemned these States as "invalid" and

"illegal", including upon the ground of their non-compliance

with the obligation to accord their peoples the right to

self-determination.?®

In 1970, the General Assembly adopted the Declaration
on Principles of International Law concerning Friendl ¥
Relations and Cooperation amongst States In Accordance with
the Charter of the United Nations.

This Charter sought to redefine the rights of all
peoples to self-determination as:

"The right freely to determine without external

interference, their political status and to
pursue their economic, social and cultural

develomment. 3

Fears of secession: However, whilst denouncing alien

subjugation, domination and exploitation and calling for
independence for colonial peoples and countries, the
Declaration contained the standard warning against

interpreting the right as:




“gpoouraging any action wiich would dismember or
impair, totally or in part, the rterritorial
integrity or polltical unity of sovereign and
independent States conduciing themselves in
compliance with the principle of egual rights
and self-determInation of peoples d4as described
above. "

Notwithstanding the generality of the language of the
gnited Nations Céaarter, and the International Bill of
Rights, the fear about anarchy let loose upon the
international order produced valiant attempts to confine the
peoples’ right to self-determination. The so-called "salt
water doctrine"” gained much currency. Thus, some writers and
many leaders considered that only non self-governing
territories, separated geographically from the administering
State (as by an ocean), were entitled to exercise the
peoples’ right of self-determination. The idea that that
‘right would continue as a notion for JIaternal/ minorities
of such States, once independent, was doubted, criticised and
even denounced.3!

The "salt water" doctrine abandoned the concept that
"pecples" formed "on the basis of political consciousness but
living under foreign rule are entitled to
self-determination". Instead it rested the exercise of the

32 As many writers

right upon historical phenomena.
have pointed out, it is difficult to justify such a
restrictive interpretation upon the basis of the language of
the cCharter, the foundation of the C(CAarter in the
peoples of the United Nations, the purpose of the provision,

and the underlying conceptual basis upon which it rests.

The idea of the peoples’ right to self-determination is

not confined to the (Charter, Treaties and Declarations
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approved by the United Nations. Gradually it has been

accepted as a concept of customary international

taw.>3 In the opinion of the International Law

commission, the right of self-determination must now be
regarded as Jjus cogens. Its wviolation is "a most serious
of fence, an intermnational crimev.3% As part of
ipternational custemary law it is binding on all States. The
international Court of Justice has also reaffirmed, in a
numper of decisions, the obligation of members of the. United
Nations to promote and support the realisation of the
peoples’ right to self-determination.3® .

Outside the United Nations, important international
statements of principle have accorded full recognition to the
peoples right to self-determination. For example, <the

Helsinki Fipal Agreement of the Conference on Security and

- Cooperation In Europe did so in these terms:

"By wirtue of the principle of egual rights and
self-determination of peoples, all peoples
always have that right, in rfull rfreedom, to
determine when and as tAey wish, thelir rfnternal
and external political starus, without external
Interference, and to pursue as they wish, their
polritical, economic, social and cultural

development"?

UNESCO's rdle: UNESCO has made a continuing and

notable contribution to the attempts to give greater clarity
and specificity to the concep'tA of the peoples’ right to
self-determination. It has done so by convening a series of
meetings, of which this meeting in Hungary is but the
latest.?? At the most recent meeting in Paris, in
November 1989, experts endeavoured to provide a description

(not a definition) of who are a "people" for the purpose of

enjoying the peoples’ right to self-determination accorded by




3% As explained by the experts, the

jnternational law.
definition of a "people" and the clarification of the right
to self-determination are inescapably controversial and
gensitive topics. The liberation idea can be readily
ac.:cepted and people in, groups accorded the opportunity to
determine their own group organisation and polity. However,
special problems are presented by the threat of secession by
peoples associated with particular territories and the
demands of indigenous people in a territory now con,taining
many other peoples, for the recognition of rights deriving
from their historical, indigenous or aboriginal links to the
land.

The hard issues, therefore, in the peoples’ right to
self-determination concern secession and regrouping peolitical
rights (on the one hand) and the rights of indigenous
- populations to self-determination, on the other.

There is no agency in the United Wations system which
is established to assist in the lawful and peaceful procedure
of peoples' secession from States and regrouping in new
political entities. But from time to time, under the United
Nations aegis, referenda are held to permit people to
determine their political, econecmic and cultural future. One
such venture is current at the moment as a result of the
Polisario rebellion in Moroco., Others may be needed in the
future, eg for the Kurds, the Palestinians, the Cambodians,
the Sudanese, the Ruandins etc. Suggestions are now being
advanced for a just procedure by which such claims could be
settled within the United Nations system.39

Claims of indigenouns peoples: So far as the claims

0f indigenous populations are concerned, they run into the
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gself-protective assertion of nation States that the peoples’
right to self-determination is to be viewed by reference to
the "salt water doctrine®. Although that doctrine is
probably still the dominant view ¢f iInternational
1awyers,4° it is coming under increasing gquestion by
representatives of minorities and indigenous
populations. 41

In 1981, an international non-governmental organisation
conference on indigenous people included in its. final
declaration a request that the United Nations Subcommission
on the Prevention of Discrimination and Protection bf
Minorities should appoint a special rapporteur to ‘“further
study the right to self-determination. It suggested that he
conld focus, in particular, on this right as it refers to

42

indigenous mnations and peoples". The proposal was

- accepted. A detailed report was prepared by Mr J R M

Cobo.*3 He concluded that the peoples right to

-self-determination was the basic precondition for the

enjoyment by indigenous peoples of their fundamental rights.

At a meeting of experts on the revision of the
Indigenous and Tribal Populations ConventZon in 1986, the
peoples’ right to self-determination was declared to be "the
only concept which would respond to" the needs of the
indigenous and tribal organisations present.%?

In February 1991 at a Founding Assembly held at the
Peace Palace in the Hague, representatives of the
"unrepresented nations and peoples"* joined in a

Covenant. 1Its first words are unsurprising:

"Hhereas all Nations and Peoples possess the




right to self-determinationy by virtue of that

right they freely determine their political

status and freely pursue rheir economic, social

and cultural development; _

Whereas many Natlons and Peoples surlfer under

alien or colonfal occcupation or dJdomination or

are otherwise denied the exercise of their right

to self-determination;

Whereas the rights of individuals and the

collective rights of Peoples are Inextricably

1inked;

Whereas the protection of the natural

environment 1§ similarly linked to the righits of _

nations and peoples to determine therlr own, i

destiny ... #45
This review brings the story of the international moves for
the legal recognition and definition of the peoples right to
self-determination up to date. It remains only to list the
issues which need particular attention in contemporary

circumstances.

ISSUES FOR ATTENTION

The Peoples' rights controversy: Most of the
fiercest bhattles about "peoples’ rights" have been waged

over:

* Whether such rights exist, separately from the
aggregation of individual rights recognised by
international law;

* Whether peoples' rights are antithetical to human
rights, providing a basis for authoritarian and statist
conceptions of rights as an excuse for derogating from
individual human rights;

* Whether, if such peoples’ rights exist they extend

beyond a very small class (such as the right to

self-determination); and
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whether the suggested catalogue of peoples’ rights are
properly r"rights" at all, ie whether it is helpful to
talk of a "right" to development or to cultural

identity. 46

1n the face of the plain terms of Article 1 of the United
Nations Charter, and the whole development of the
Peoples' right to self-determination since 1945, it is now
impossible to deny the existence of peoples’ rights ;in
international law. The question is now what they are a‘nd
what they reguire. It .is difficult to answer this questign
for the concept is in a state of rapid development. This
much has been established in earlier meetings of UNESCO
experts. It is unprofitable to go over such guestions.

Issues for our time: More useful, in the context of

the peoples’ right to self-determination is it to ask

questions which advance the debate beyond the point already

reached. These questions include:

1. Whether there is any legitimate basis to read down
Article 1(2) of the United Nations Charter to apply
only to colonial or Trﬁsteeship peoples, or peoples
subject to the "salt water doctrine" or peoples living
under foreign rule or domination?;

2. Whether the concept Qf the peoples’ right to
self-determination exténds to internal minorities
within a State. If so who are a "people" entitled to
such "self-determination"?;

3. Particularly in the case of indigenous peoples (but
equally for peoples whose ancestors have long settled

in a particular geographical place) how is their right




to "self-determination" to be reconciled with the
rights of others in the State in which they exist?
what does "self-determination" require for, say,.the
Inuit of Canada, the Aboriginals of B3Australia or the
Maoris of New Zealand? What does it require for people
of the Hungarian speaking minority in Romania? Or for
the Afrikaners and Zulus in a future democratic South
Africa?;

Is there a concept of Jrfnternal “"self-determinatidn®
ﬁnown to international law?%? If there 1is, how
can it be developed in a way respectful for the peoples
right of self-determination by avoiding the
re—-emergence of territorial enclaves with features of
exclusiveness that marked the illegal apartheid régime
of South Africa?;

What implications does the peoples’ right to
self-determination have for the development of new
political associations, beyond the unitary nation
State? Can new forms of federal or like political
association be developed to provide at once the
political framework for a nation State so familiar to
international law but at the same time respecting the
rights to self-determination of wvarious peoples living
within that State? Is there such a new arrangement
which can be adapted for the challenges posed by the
assertions of the right to self-determination of the
pecples of Hong Kong, entering the Peoples’ Republic of
China after 1997? The peoples of Tibet within China?
The peoples of the various Republics of the Soviet

Union? The peoples of Yugoslavia? Or the Zulu or Boer

- 15 -



pecples of South Africa?; and

Is there a need for a new international agency and/or
procedure whereby peoples (colonial, occupied, miﬂority
or indigenous) can secure the effective investigation
of claims of derogation from the full attributes of
self-determination and a peaceful means to assure their

achievement?

These and other issues are truly questions for our time. For
h; peace and security of the world and the full attéinm;nt
‘f human and peoples’ rights, it is essential that tPﬂ
gencies of the United Nations address these questions.
uﬁﬁsco, despite initial resistance from a number of powerful
ﬁarters, has played an indispensable r6le in the
larification of the concept of peoples’ rights. The full
1m§ortan0e of UNESCO's work is only now realised as the world
_éces the enormous contemporary challenge of the assertion
verywhere of the peoples’ right to self-determination. It

ill surely be one of the most important issues to accompany

S into the next millennium.
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