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AUSTRALIAN LAW JOURNAL

Book Reviews

ic:é E-S§ Tay (Ed). Australifan Law and Lega_l Thinking
potween the Decades, A collection of 33 Australian Reports
“the XIIIth International Congress of Comparative Law
rasented in McGill University Montreal on 18-24 August 1990,
acuity of Law, Sydney, 1990. Frontispiece, Table and
antents and preface, i-viii; Contents 1-469; Personalia
71-2. Soft cover $50.00

A century ago, when modern Australia was young, Henry
wson (now known to many today only by the bank note) wrote an
onical poem Australian Engineers:

A new generation has arisen under Australian skies,
Boys with the light of genius deep in rthelr dreamy eyes -
ot as of artists or poets with the vain imaginings,

“But born to be thinkers and doers, and makers of wonderrful
_& ings.” v

ﬁis contribution to this icollection of essays, Lauchlan
'Lman of the University of Wc'?llongong quotes Lawson to make a
point about current educational policy in Australia. But the
1'"5 chastisement hangs like a cloud over this whole book. The
eégnt cover, by Simon Fieldhouse, shows two bewigged judges,
?ther books in hand, with thoughts 1lifted heavenward to a
-,1011:51. From the cloud, smiling, hangs a legal scholar - at least

ta};e him to be that for he wears a mortarboard. Significantly,

Judicial cloud is empty; although it is etched in grey.

‘-’“_‘?’?lism is sadly appropriate to the picture of Australian




ed for the comparative law experts in this boock.

Lphirty years ago Jd A La Nauze, the constitutional
orian described Australia's legal culture and
¢itutions as "notably derivative and dependant". His
’é‘n’c is quoted in her essay by Professor Erh-Soon Tay,
tdr of the collection, Despite the valiant efforts of
- gthors to show the originality of at least certain
gtralian legal developments, the overall impact of reading
3 chapters of this book is one of discouragement. This
hdt, of course, the fault of the authors. Painstakingly,
y..have recorded in sketch outline recent, and not so
ent, developments in the area of law chosen as their
b'jie-cts. It is more a commentary on the origins of the
érn Australian state and of its legal system. In fact,
‘first chapter (by Marion Pascoe of the New South Wales
_r'liamentary Counsel’'s Office}) bears the shattering news
he system of registered land title which we ascribe to
rrens was actually derived from predecessors in Prussia,
aria and other German States. I ha;d always thought that
alian law had come up with at least two good ideas: the
Torrens system and Testator’s Family Maintenance. I knew
orrens had taken many of his idea from the Merchant
Pplﬂsf Acts and the system of registered title to British
Ehlps. But now, it seems, the detailed idea was probably
spered in his ear by those worthy German settlers
:Edblishing their farms in the province of South Australia.
S0.mich for the nation of legal thinkers and doers! Only TFM
ins. Perhaps even that was borrowed from New Zealand.
“The format of this collection of essays is simple. Its

gin is fully explained in Professor Tay's preface.




@tless keen to get temporarily free from the Australian
ogal scene, academics and others take the opportunity every
oﬁr years to attend the International Congress of
ompa;ative Law. A large number of the participants in this
olume are academics at the University of Sydney. Indeed,

he;.- volume, supported by the Law Foundation of New South

‘wales, is one of the publications for the Centenary of that
cﬁool- some of the academics come from other Law Schools.
oﬁe are not attached to Law Faculties at all. But led by

rofessor Tay, an academician titulaire of the Academy,

‘with its base in Paris, 32 of them trekked to the gquadrennial
'c')ﬁference held at the famous McGill University in Montreal

j_n -August 1990. The McGill conference was the first after
é 1986 conference held in Australia. The reports of that
cc;hference were published as Law and Austrajién Legal
ﬂfju'.nkz’ng In the 1980s (Sydney, 1986). Professor Tay says
hat it was the “"encouraging reception within and outside
u:stralia" to that publication which prompted the decision to

pit together the 32 reports written for the Mantreal

conference. To them was added a specially written essay

Autonomy by Mr Edward Epstein, an Australian now teaching
-law at the University of Hong Kong.

As is inevitable in such a diverse collection, some
eEBays are outstanding and others of lesser quality. The
nature of the task accepted by the writers dictates the basic
format of most of the essays. These are, after all,

ontributions to an international conference on comparative

law designed to provide the raw data by which specialists in

VP.articular areas will get a brief insight into the legal




institutions of different countries. Professor Tay

in her preface that Australians contribute as many

o. such conferences as do Canadians and contributors
a United States of America. She draws. attention to
energy, liveliness and commitment to international
pication and exchange" which this level of contribution
Those adjectives fit comfortably with some but

11 of the essays. And, ultimately, the number of papers

t.-.a's'. important as the ideas within them.

Inevitably, in a collection of this kind, many of the
athors felt bound to explain basic features of the
-stral'ian legal system which Australian lawyers, or even

rmed citizens, would take for granted. Thus, I lost
ount of the number of essays which began with the
e-:.ntary revelation that Australia is a Federation. This

and the derivation of our legal system from

wvelling the mysteries of Australian law to the doubtless
1sed eyes of the comparative lawyers gathered at Montreal.
The collection ranges from essays which provide a

r.d'horizon to essays with a high degree of

‘ticularity and detail.

.Amongst the most interesting of the chapters in the
rmer class aré the opening contributions by Marion Pascoe
The Diffusion of Juridical Models and Edward Epstein
Bijuralism. Pascoe outlines the reception of English
‘as the "invisible baggage" of the Australian colonists.

tr;c@s ‘the recent and sometimes bold reforms of
,_1'_ﬂistrative law which stand out simply because they take

innovations of others to their natural consequence. She




in the age of large-scale legislation, we
'ﬁue to derive SO many legal ideas from statutes enacted

ther countries. Thus the <Crimes (Computers and
r}’} Amendment Act 1983 (NSW) is an adoption, a decade
"e'nr-,‘, of the Forgery and Counterfeiting Act 1981 (UK).
Ko De Facto Relationships Act 1984 (NSW) has at least
merit that it turned to Scandinavia for many of its
A number of examples cited by Pascoe involve the

jcation in Australia of international conventions and
The lesson is clear. Australia repeatedly
rates a desire to bolster legal continuity. The most
tij_cally contribute is a minor adaptation. No large,
jdeas Down Undexr, thamnk you.

This point is also brought out in Epstein’s essay. The
alism of which he speaks is not, for example, that of
e’ European legal sirstem and Aboriginal customary law.
1j:'ead, the divisions in Australian law are confined to
os:e less threatening and demanding: between the English
‘:Lg.'ins and local adaptations; the powers of Federal and
te authorities under the Constitution; and the suggested
vision between the legislature and the executive, still
é;sed up in the clothes of the monarch’s "reserve powers”.
Professor Tay's essay (with her distinguished husband
ofessor Eugene Kamenka) draws its inspiration from the
emporal coincidence of the establishment of the Australian
910pies and the Declaration of the Rights of Man and of the
izen which followed the French Revolution. What a
gontrast is there. The BAustralian colonies were the very
itheses of the revolutionary upheavals of France. Never

id .they know a revolution or civil war. Unquestioningly,




iccepted the inherited authority and law. This was

less the result of the self-satisfaction which

;.lllpanied the apogee of British imperial power. The

jtutional arrangements within the law ensured that the

plinkers lasted much longer even than the political

1ity. The State courts looked over their shoulders to the

k- Court and the Privy Council. The High Court deferred to
% privy Council in London and even to the House of Lords

n was never in our judicial hierarchy. 1In this way, we

ponded to the law of England. Not until cCook v Cook

aé) 162 CLR 376, 390 were the legal bonds finally, clearly
irrevocably severed by the High Court. Yet even now, as
_collection demonstrates, we are still the children of
English legal system.

| This reality is expressed in many of the essays and is
zlécted in all of them,

After the opening essays are passed, the substantive
lection begins with a paper by Professor J L R Davis on
onization of private law rules in civil and common law
ictions. This perceptive essay is followed by a number
épects of civil law including one by Carolyn Sappideen on
of medical liability law and another by Dr J W Carter
re-contractual process. Sappideen illustrates the
'ﬁious departures in BAustralia from the BSolam test of
cal negligence still accepted in England. Carter
ines the somewhat bolder departure of the Australian
1:-'-5 from the English law of promissory estoppel, such that
iY a contract case now comes before the courts without an

ppel pleaded as a remedy to cure possible contractual
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. qhere then follow specialised chapters on time-sharing

ership (R T J Stein), international adoption (R L
own

erson), class actions (D J Harland) and civil and
ARGE

nistrative procedures (M Allars).
' commercial and associated law make up the central
ﬂect{ions of the collection. These essays range from a very

pe tinent piece on joint ventures between entities in
1{fferent political and economic systems by Professor Malcolm
émith of the Asian Law Centre in the University of Melbourne,
hrough aspects of company and insolvency law (respectively

py iProfessor H A J Ford and Mr R W Harmer) to an examination

of E“new developments in Australian intellectual property law

{by-Diana Sharpe) labour law (by Andrew Stewart) and air and
paritime law (by John Livermore).

| The next section of the_: book deals with aspects of
putélic, constitutional and administrative law in Australia.
'qlfesso:r: Ivan Shearer‘s essay is given the curious title
"Internal Sub-divisions of International Law". In fact, it
deals with nothing of the kind. Instead, it is a fairly
ajéic examination of the court system of BAustralia, the
loctrine of precedent as it operates in this country and the
?roach of the Federal Court and State Supreme Courts to the
rayiew of their own decisions.. Despite the misleading title,
! before

(1990)




w of constitutionalism in Australia by M J Detmold,
a

L certoma’s explanation of Australian laws for the

faction of freedom of speech (and for its limitation), an
ote

Bd}Y on constitutional and legal protection against
onf;Scatory taxation by Professor Richard Vann and papers on
wpﬁter-related crime (R A Brown) the exclusionary rule of
‘dence (E S Magner). Curiously, the section on
';strative law does not contain a full exposition of the
{te radical developments of administrative law which have
ral sphere in particular in Australia and
stitute one of the few bright lights in a generally dull
True, a number of the essays do touch on these
velopments. The two chosen for the collection under
d:'uiﬁistrative law are on the protection of cultural heritage
O'Keefe) and on the status of the administrative judge
Franklin). The latter contains a thoughtful examination
‘the vulnerability of administrative decision-makers to
oval following the precedent: set by the removal of Justice
Staples on the reconstituti—on:of the Australian Industrial
'Bplﬁtions Commission. I wonder what they made in Montreal of
% unhappy event?
The collection of essays closes with two on adjunct
ics. One (by M McAleese) describes the role of publishing
fouses in the development of legal research in Australia.
he other (by Professor A L Tyree) examines computer assisted
udicial decision-making - perhaps pointing the way to the
i,l:r:e where it may be hoped, by judges at least, that their

k will be assisted by effective computer support. There

@ems little doubt that laws will be written in the futurxe to

=~ Tedy ‘s , . . )
preduce decision-making to simple choices, some of which can




arformed automatically. Whilst this may reduce the
11; rating contribution of the human decision-maker, it may
ord greater access to justice which is now prohibitively
-'I';sive for most citizens whe are not rich and do not have
.';uppgrt of legal aid.
The foregoing description of the subject matter of the
1;cted essays shows at once the strength and weakness of
j;;';book. There is no common theme, except for the feature
ich all participants share as lawyers concerned in the
';iopment and operation of the legal system of Australia.
Nithin their particular chosep fields, the essays contain
y insights of the lively minds that put them together.
wost of them are descriptive of current Australian legal
élopments. Being up to date to 1990, many provide a gocd
wmbnail sketch of current legal controversies in this
untry. Only a few of them set out to be provocative. It
Eﬁ .es Mr Detmold, for example, in his review of
stitutionalism, to assert that the High Court does not
ﬁ\iiiy recognise its unifying achievement. He explains this
onishing contention: :
Yee. In part this is due to the fact that It Is
2 common Jlaw court and therefore adjudicates
only the partficular case In front of it, the
occasion for the broad view of the whole not
arising. In part It Is due to the personal
search of Its judges rfor a signirficant

constitutional role. If they are not to hold a
Federal balance, what are they there for?”

tmold then goes on to claim that:

"411 major decisions on constitutional power In
Australia have for at least the last thirty
Wears gone in favour of the Commonwealth.”

e only exceptions he could note were in the field of the




ge and divorce power. But in a postscript he

1 marria

forced to acknowledge the further big exception which

_when the Court struck down the Corporations Act
'(cth)- A mere "hiccup” according to Detmold. A
nat irritating, but always interesting, collection of
.assertions .

‘The reservations I have about the collection will
sady be apparent. It does not have the merit of the
| i 3yryey of Australian Law. There is no attempt at
aﬁ overview of major areas of the law in Australia. HNor

ere a coherent attempt to cover the subtopics chosen.

‘h author simply does his or her own thing in an
'gyncratic way. Some essays are too detailed and
j.bular for the taste of the generalist. Others, more

arlyﬂ.writ.ten for foreign readers, restate truisms about
rederal polity which Australian readers will find
ous. Given the unintegrated nature of the collection, it
jarticﬁlarly disappointing that there is no index, no
of statutes and cases and no serious attempt to provide

neral overview (so far as one would be available).

.All of this said, there are gems here which reward
istence in the reader. Some of the chapter writers, with
intensive, detailed knowledge of their chosen speciality,
/6 stood back from their subject and painted with bold
PS8, a canvas displaying the point reached by Australian
in their area of interest. But for the most part, that
haﬁ'_ is missing. The great gift of the academic lawyer is
dﬁisié.ntaﬁgle the mind from the sheer detail which is
8capably inherent in solving a particular case. It is to

h.e broad movements of the law. It is to perceive and




his or that development of legal principle in the
£ +the great mosaic of our legal system. In the
£-the comparative law exercise, it is to derive
m other jurisdictions and (so far as we can) to

ideas back in return.

ould not be expected that such an unruly gathering
,;‘.ctiualists could have been tamed into striking a
b':-.;mat or even a like approach to the topics chosen,
as: they did from the generality of constitutionalism
igh specificity of Professor Warren Musgrave's piece
Status of Agricultural Units and Their Relationship

ndholders and Agricultural Workers". But it would be

' of statutory detail; and a willingness to chart

er to the bored foreigners observing us. In such a

éfore the modern developments of anaesthesia, the

£, the surgeon was a capacity to remove a limb in 20
It took more than a decade, following chloroform,

e medical profession to adapt to its changed




{ronment . only then did its members come to realise that

"il.iSr other than mere speed, were appropriate. Lawyers i,n
t-,;alia are still locked in the mindset of the system of
a‘.’;_r';_:enforced, ultimately, by the courts at Westminster.
heir minds are still captives to the only comparative law
age:rial they know: the decisions of the courts of England.
;n;ally important contribution to Australian comparative law
urli-d pe to introduce Australian lawyers to the useful
nﬁibgues available from the other great jurisdictions of the
&;ﬁon law and (dare I say) the civil law tradition which
_cpﬁands the observance of greater share of humanity . It is

more than 10 years since the end of Privy Council

ppeals. Perhaps soon the comfortable and dreamy legal

"'uésthesia will at least wear off?






