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This submission expresses personal views only. They 

are not views expressed as a judge or in any other 

official capacity. 
They are intended to be of 

assistance to the Committee. They are based on my 

knowledge of the issues raised by the terms of 

reference as a result of my membership of the Global 

Commission on AIDS of the World Health organisation 

(WHO) .1 

I support the provision of financial assistance by the 

_State to persons who have acquired HIV/AIDS from 

medical procedures (and their dependants) to the 

fullest extent that the community can afford. Such 

fellow citizens suffer greatly. Their predicament 

deserves the strongest possible support us all through 

the organs of government. 

Such provision should however avoid unjustifiable 

discrimination between persons who have acquired 
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in other ways. One of the major problems 

,presented by the advent of HIV/AIDS has been the 

resulting discrimination against patients with 

HIV/AIDS. The condition is a very serious, 

life-threatening illness. All patients with the 

illness are deserving of compassion and support. All 

of them are fellow human beings. Parliament which 

represents all the people of the State should avoid 

unjustifiable discrimination among people subject to 

its laws. It should especially avoid discrimination 

upon bases which Parliament has itself declared to be 

unlawful. 2 In the overwhelming majority of cases (at 

least of persons presenting with symptoms of the 

illness at this stage) HIV was acquired in ignorance of 

the modes of transmission. The typical incubation 

period within which HIV progresses to AIDS is 11 

years. It is only 10 years (in June 1981) that the 

first report of the condition now known as HIV/AIDS 

appeared in a medical journal (Jouroa.l of Horb.id.ity 

ilnd Horta.l.itJ1. Knowledge of the condition and the 

virus by which HIV is transmitted came to be generally 

known some years later. 

HIV/AIDS is a major problem of public health in this 

and in most countries. It will become a larger problem 

in the decade ahead as the persons now infected but 

symptom-free become ill. 3 They will suffer greatly. 

Their suffering (and that of their dependants) will 

impose heavy burdens on the community and its health 

care system. As well, increasingly large demands will 

be placed upon the community for expenditure to promote 
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prevention of the spread of the virus. In difficult

~conomic circumstances, the resources available to the

~onununitY for health and associated expenditures are

and will be limited. It is essential that the scarce

resources be expended efficiently and justly. This

presents parliament with a species of a

':famil
iar

genus. The advent of high technology medical

c'equipment has presented many such choices (eg provision

'of CT scanners to hospitals). Ultimately, such choices

,must be made by, or under the authority of Parliament.

The choices are typically between competing good

,objectives. The guiding' principle for the exercise of

~the choice must be effic~ency and non-discrimination.

',In some cases of medic lIlY acquired AIDS, the person

',infected (or that person's dependants) will be able to

;,establish that the virus was acquired through the

.negligence of a hospital or other health care

--(~,:and Federal courts in Australia. 4

Iprovider.

\,compensation.

;substantial.

In such cases the law will provide

Typically, such compensation will be

Some such cases have failed before State

But many such

cases have succeeded overseas. 5 At least one in

'Australia (Victoria) ,has been settled on terms

~jproviding for a substantial verdict.
It can be

expected that, as time passes (and thus it is more

likely that the virus was acquired after knowledge of

HIV!AIDS was common) most of such cases will succeed.

If negligence is proved, the tortfeasor should be

rendered liable in accordance with law as normally

;occurs.
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If however a scheme of no fault liability is

established for medically acquired HIV, Parliament must

it can justify such a development whilst

nO fault compensation to other accident

A proposal for a comprehensive form of

without fault, are injured by other means will lead to

medical means but denying compensation to those who,

accident compensation was made in 1974 by the Woodhouse

conun
i
ttee. 6 Its propos als have not been accepted.

Choosing persons who have acquired HIV/AIDS through

a justifiable sense of grievance in the community.

If there is legal discrimination amongst patients with

HIV in terms of compensation it will also create a

justifiable sense of grievance amongst patients who

acquired the virus by other means. It will reinforce

feelings of alienation, rejection and shame. 7 These

are feelings which inhipit the effective educational

campaign against the spread of the virus.
They also

add additional burdens 'in the name of society upon

those who are already ill or face a life-threatening
"

condition.
I do not believe that parliament, acting

justly, should be responsible for inflicting such a

blow to fellow citizens already carrying a heavy

burden.

"

In brief.

(a) compensation to all patients with HIV/AIDS should

be as substantial and generous as our community

can afford. The provision of compensation should

avoid discrimination;

(b) Substantial funds from consolidated revenue will

- 4 -

however a scheme of no fault liability is 

established for medically acquired HIV, Parliament must 

it can justify such a development whilst 

'denying no fault compensation to other accident 

A proposal for a comprehensive form of 
victims. 
accident compensation was made in 1974 by the Woodhouse 

conun
i 
ttee. 6 Its propos als have not been accepted. 

Choosing persons who have acquired HIV/AIDS through 

medical means but denying compensation to those who, 

without fault, are injured by other means will lead to 

a justifiable sense of grievance in the community. 

If there is legal discrimination amongst patients with 

HIV in terms of compensation it will also create a 

justifiable sense of grievance amongst patients who 

It will reinforce 
acquired the virus by other means. 

feelings of alienation, rejection and shame. 7 
These 

are feelings which inhipit the effective educational 

campaign against the spread of the virus. 
They also 

add additional burdens 'in the name of society upon 

those who are already ill or face a life-threatening 

condition. 
I do not believe that parliament, acting 

justly, should be responsible for inflicting such a 

blow to fellow citizens already carrying a heavy 

burden. 

In brief. 

(a) compensation to all patients with HIV/AIDS should 

be as substantial and generous as our community 

can afford. The provision of compensation should 

avoid discrimination; 

(b) Substantial funds from consolidated revenue will 

- 4 -

ii 

:: i 
i 

, 
, 

I 

I 
;i l 



(c)

in future be needed to promote education and

prevention and to help all people who are

infected. These inescapable demands should have

priority of public funding;

If those who acquired HIV/AIDS can prove

negligence of a third party, they can resort to

law for compensation in tort. This is a facility

most patients do not enjoy;

(d) Care should be taken in creating special

categories .of no fault compensation. In solving

one particular problem, Parliament thereby

creates a justifiable sense of grievance amongst

other citizens who suffer equally but must prove

negligence in order to recover compensation;

(e) The Parliament of New South Wales has rendered

unlawful discrimination on the grounds of

physical disability and homosexuality. It would

be a step backwards for Parliament now to depart

from its own principles and enact or sanction

discr imination in the compensation of patients

with HIV/AIDS on such grounds; and

(f) Discriminatory compensation amongst people who

are sick would reinforce stereotypes and inhibit

the struggle to prevent the spread of HIV/AIDS.

The observance of moral principle and human rights

matter most when they seem difficult to provide. WHO

has constantly stressed the importance in the public

health effort to prevent the spread of HIV/AIDS of

avoiding discrimination amongst those infected. I

support the position adopted by WHO. S
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6. Australia, National Committee of Inquiry,

4. See eg H v Royal Alexandra Hospital for Children,

1974.

Cf

E v

27 FCR 310.

Onder New Nanagement - A

D Kirby, AIDS- A New Realm of Bereavement in

and Bereavement, Sydney, July 1991, mimeo 1991.

See attached exchange of correspondence with the World

Health Organisation (Dr Susan Holck) concerning WHO's

position on this issue.
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