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IN_THE BEGINNING

The acquisition by the British Crown of sovereignty

ver the coiony of Hong Kong was one of the least noble

hﬁpters of the history of the British Empire. Little wonder

h;atr'the sesqui centenary passed recently with hardly any

:61;_ice. And now that sovereignty is about to be surrendered

n”a"-chapter equally shameful. Indeed Mrs Thatcher, in Tokyo

..e_:ar_l'i_._er'thi.s week, confessed that she felt "guilty" for

'._ailz_'.'ng to include democratic reform for Hong Kong in the

984__'Sin04British Joint Declaration. Well may she feel that

ay.

. Visitors to the glittering metropolis of Hong Kong are

azzled by'the steel and glass, the expensive shops, busy

;People_e and the manifest wealth at every turn. Few visitors

Zt;'.ouble to acquaint themselves with the circumstances by

hich the British Crown acquired this colony. That

'acq:uiSition was eventually secured by the Treaty of Nanking,

1842 The treaty was enforced at the end of the first opium

It is worth remembering how it came about.




fitfain led the efforts of western nations to open

o.the international trade in which Britain, early to

al revolution, was the foremost exponent. From

os";f"Britain increased its efforts to persuade China to

he.conditions upon which trade could be had with this

ry and huge potential market. A peaceful mission

this -end, led by Lord Napier in 1834 was not permitted to

beyond Canton. It ended in failure. This failure

fed “the demands of the collected British merchants in

for- the use of Imperial force to achieve the

ile objectives.

oinciding with these demands the Ch’ing government in

'ti_u:;"_ed its attention to the best means of tackling the

f the growing use of opium within the Chinese

fter a debate, reminiscent of some which we have

'teiy in Australia, a decision was made in 1838 to

.rafficking in opium and to punish its usage. Tﬁe

0 this end was led by Lin Tse-Hsii. He was

perial Commissioner, His orders were to proceed

immediately to liguidate opium trafficking. He

Canton in March 1839.

& soon confirmed for Lin that the primary source

4

a5 the foreign merchants (most of them British).

ported most of the opium from the British possessions

When the demand for the surrender of the huge

f-opium held by the foreign merchants was ignoxed,

eign factories in Canton were blockaded and the
Be -.getﬁployees recalled. This move ultimately produced

surrender of the opium and a pledge by the merchants

Over 20,000 chests of .

Lo engage in its commerce.




re “destroyed in public under the orders of Imperial

;,onr Lin, a man known for his probity and humanity.

g ‘destroyed the opium and secured the promises, Lin

Ahie‘ restrictions on the merchants.

"we;\.rér, the British Superintendent of Trade (Charles

qetermined that the enforced surrender of the opium

d_';'s"e'for war., The Government of Westminster was

ju aedr-."ito agree. A number of British naval and land
a_,‘i:riﬁed off Canton -in November 1839. They attacked a
/o) _-Chinese war junks in the Pearl River estuary. Thus

first opium war. Its outbreak in England led to

ons of the government’s efforts. Gladstone

A ‘war more unjust in Iits origin, a war more

Iculated to cover this country with permanent
disgrace, I do not knmow and have not read of.
he *British flag Is holsted to protect an
Afamous traffric.”

.blockaded in June 1840. Demands were presented to

ing “government. These included compensation for the




bll‘a‘fs the recognition of "equality" im Sino-British
ions and a full resumption of trade. When news of
ty“reached Peking, it was repudiated. The Emperor

offensive against the British. This produced

“River. On 10 August 1842, they reached Naking.
o that city extinguished Peking’s resistance.

eaty of Nanking was signed. It required the payment of

‘Hong Xong became the main base for the opium
»*flourished splendidly in the decades following
reaty".l

aitx treaty, the island ceded to the British Crown
base for British trade. With the British flag
came civil and military officials, the judiciary,

churchmen and citizens. What began as a sleepy

-Bventually a "lease" for the "New Territories"”
The lease was, by its terms, to endure for

ears until 30 June 1997. But the acquisition of




'-n'thIV'.lr .confirmed by the Treaty of Nanking. The

ntion and the Treaty were always denounced by successive

However, many

espite that, where territory was acquired by the

rliament and judiciary at Westminstex. Those people

in the O0ld dominions (and who were basically of

eg of+the 20th century. The inter-War moves towards

8h  treasure and resoclve. The establishment of the

Un ted Nations Charter. That Charter, the Oniversal

The United Kingdom, to its honour, has

jovéernment. Political movements were at first




Vd;later discouraged. To this day - and to the

h ;provisions of the International Covenant on Civil
itical Rights (but not those relevant to the basal
nt to exercise the right to

etermination).? These changes of status rest

ecisjon of the people of Hong Kong but upon a treaty
ted over the heads of those people, by a spent
power with a modern Imperial power (PRC) who share

ﬁhﬁﬁ'ah ultimate indifference to the wishes of the

§ng Kong about their own future.

is an ignoble end to the British involvement in




s of.i_.-t'he Hong Kong SAR will be able to come before an

"]:e;ast fifty years. The busy world will soon lose
in. the transition of Hong EKong. After the
n Sfr government. power is accomplished, and seemingly
-f:-fair course, the world will turn to other
That will be the moment of truth for Hong Kong.
eé:.rights reflected in the common law of England
'_d_j.;u,n‘:Hong Kong, collected in the Bill of Rights
£ ‘V:Vand .promised in the Basic Law endure beyond that
'CO-ldiy .we must balance the points for optimism and
Wé. must weigh them in the crucible of history, séen

r ritage point of 1991. In my scales, there are ten

ptimism and ten for caution. I will state them

a‘ken-_‘root that is hard to extirpate. One anonymous




swyer has said that it is the one thing of the British

h . keeping" in Hong Kong.?. Why should what has
dJ.n other colonies - the survival of the common law -
ppen also here in Hong Kong?;

Secondly, where there are doubts about judicial courage
intégrity after 1997, it is possible to point to many
.aes jn British and Commonwealth history, in the United

,‘Ireland and elsewhere where judges have remained true
er‘;.promises given on their appointment. Even in
ult times they ha_ve remembered Thomas Fuller's famous
”'j'Be you ever so high, the law is above you”. It
'hi;mbIe judge in a Federal trial court whose insistence
jr:ulca of law brought down the President of the United
es;* arguably the most powerful man in the world.
| officers who are here now will accompany Hong Kong
igh® the transition. Continuity of personnel and of
ms‘;-will lay down the example of a rights respecting
gociety which will ever be before the local successors to the
riate judges when the last of them has departed;
'i‘hirdly, there is hope from the terms in which China
cepted, before the whoie world, the basis of resuming de
Bovereignty over Hong Kong. In the Joint Declaration
‘it promised for fifty years an "independent judicial
and respect for a collection of basic rights and
d',t:)m'sz the right to free speech, to assembly, to
g'J'.;on, to choice of occupation, to holding private
rty and so on. 1In the Basic Law of 1990, the National
1.-?7 ‘8 Congress (NPC) accepted amongst the general
':;'i.p‘les for the government of Hong Kong an independent

lal” power, the safeguard of the rights and freedoms of




‘,{'ﬁhe use of English as an official ianguage of the
and the persistence of the laws previously in force.
er- 3 of the Basic Law, China promised that the
ai rights would remain in force. The wheole world
hina‘s promise. In Hong Kong, a great metropolis and
‘entre, with 150 years of contact with a wider
and with people scattered around that world having
vizitl'lj--:their families here - it is scarcely likely that
eé";from China’s promises could be kept secret;

_;:ji;.hly, the United Kingdom is obliged to report to
Uni,te';iTNations Human Rights Committee in Geneva on
Ice in Hong Kong with the International Covenant on
: olitical Rights. China is not a party to that
eé;ld does not report. During the conference it was
that China would succeed to the United Kiﬁgdom's
ns of reportage.® It would be obliged to do
éa;on of the international treaty with the United
.;'.ch is deposited with the United Nations. A
t? report, despite the clear promise of the Joint
and the terms of the Basic Law, would attract

ondemnation. The obligation to report provides a

ft'hly, there is the point that excessive confidence

tlghts Ordinance as such, whether alone or in
Basic rights are not confined to constitutional
ts fsuch as these. They are found in the nooks and

8 0f: the common law itself. In the daily work of
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s the justice of the common law is extended to

:éurt
Iitigants' The growth of public and administrative law,

hich has been such a feature of the common law in recent
whi .

has protected individuals and minorities and brought

- decades,

. the great power of the Executive Government under control.
1t has rendered that power answerable to the courts. Now
.there are new weapons which courts can use - including by
 yeference to international human rights law - in fashioning
-:common law principles and construing ambiguous statutes. It

13 not necessary to put all the eggs of the future into the
--basket of the Bill of Rights Ordinance in Hong Kong. For
".rfldtions of rights and of the rule of law permeate the whole
‘gystem of the common law. For practical day to day
c problem-solving, that law, for default of others, will
'.r,icontinue to apply in the courts of Hong Kong;
' Sixthly, the judges of Hong Kong of the future, and the
"_. magistrates, will not be isolated. They will remain part of
the company of the judicial officers of the common law. They
will have 1links, professional and personal, with judges
" throughout the Commonwealth of Nations and beyond. They will
never be alone in their Chambers. With them will be the
_},spirits of the great judges of our tradition - from Coke and
-:"'Mansfield, from Marshall and Holmes - to Atkin, Dixon,
. _Laskin, Reid and Wilberforce. Their words, captured on the
.Pages of lawbooks, will always be there to give support,
7;_:'\‘e“°°uragement, strength and courage. In the field of human
--'-",rights jurisprudence there is now an international
i":reasurehouse available for use. Giving meaning to the
.-__Ordinance and to basic rights beyond the Ordinance is not a

. lob where the judge need feel beleaguered and lonely. He or

_10_
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. Hond

e constant access to a body of legal principle to
which appeal for legal authority can always be made;
geventhly, it is not as if the judicial officers of
Kong stand alone. The law schools of Hong Kong produce
many lawyers who, as this conference has shown, accept and
uphold the fundamental principles of basic rights, respect
for minorities and adherence to the rule of law determined by
an independent judiciary. The right of access to a judge is
meaningless if the judge does not have the support of an

independent legal profession. The whole history of the

. common law has been one of the assertion of the independence

of the legal profession, including on the part of the

judiciary itself. It is unlikely that, after 1997, the

robust individuals who make up that profession in Hong Xong

‘will fade away or become plaint instruments of the state;

Eighthly, the economic interests of Hong Xong depend

. gignificantly upon international confidence in the

independence and ability of its courts. Shatter that

confidence and the financial and economic stability of the

.. Territory could be wounded, even mortally so. This the PRC

" knows. It is in the interests of the PRC, which is

developing its own economic regions in the vicinity of Hong
RKong, to keep this international port strong, adventurous and
pProsperous. Any rational examination of the underpinnings of
Hong Kong would produce the realization the importance of

continuing confidence in Hong Kong's judicial system. It may

90 too far to say that economic self-interest is the chief or
+ only fundamental assurance for the continuance of basic
-7 rights and judicial independence in Hong Kong after 1997.

o But it s certainly an important feature of the real

._.11_




6" Hong Kong. Economic development of the

icinity of Hong Kong will itself be enhanced

markets throughout the world are maintained well
"In this sense it is in the interests of the PRC
2 and. enhance the economic power of Hong Kong as
ci That will only
_‘-j—.?f_,:i..there is international confidence in the

gﬁ.g-iiiKong to resolve with courage and neutrality

hat will inevitably arise between individuals,
'_s:"-and with the state. That confidence exists
;a-é'}ential that it should survive 1997;

it is inevitable that some changes will occur

Hong Kong becomes part of the "one country".

nit:) conceptions of human rights and scepticism
of law. But this may say no more than that,
0:its Chinese environment, the law will adapt,

ther -feature of society must adapt. So much is

‘and:-:-.is natural. It need not be intolerable; and
‘China itself is changing. The world is

from Australia,

its human rights

1991 will visit




'jor Cchinese cities and also Tibet. This is itself
.ma

othing ©of a change in China‘s hitherto insistence that

=.som
"h@an rights and legal questions are strictly "internal" to

"'China- China‘s sensitivity to world opinion on human rights

‘Hfollowing the Tiananmen Sqguare incident, its realisation of

“the economic clout of human rights activists (not least in

‘the united States Congress) promotes a respect for Hong
ﬁong's pasic rights derived from China‘s changing society.

| phe lesson of Central and Eastern Europe and of the Soviet

union appears to be that the future belongs to freedom, not
: j-:-autocracy. Advance the education of the people and enlarge
' :'._t.hei.r contact with the outside world and they will refuse
- --,:forever to accept the dictatorial whim of an individual, a
-_V?arty or a group lacking'the legitimacy of democratic
acceptance. Thus China may,i:_itself change. The history of
.- China must be seen as one of alternative‘ waves of
“;'-_:'Ezl.iberalisation and autocracy. At least the backlash of June
.’1989 - though cruel and punitive - did not even begin to
'EIapproach that of earlier acts of suppression in China. In
the Cultural Revolution millions died.

The very integration of the world economy, of its

‘transport and telecommunication systems render vulnerable any

;::f-*country seeking economic advancement at the price of
political oppression. It may be the mission of Hong Kong, at

.. an important moment in the history of the world and of China,

Tipre R

,,to take ideas of individuval rights and the rule of law into

KR T

. China.  With the entrepreneurs of Kong Hong opened up to

. China, knowing the measure of freedom they have enjoyed, they

.

May take in their knapsacks the common law concepts of

individual rights and the rule of law and spread those ideas

et s




ther with their capital and merchandise.
'::ﬁ'he negotiation of a special relationship between Hong
ng,.and the PRC might even serve as a model for a new kind
‘: féderalism: responsive to the desire of peoples with a
i_f,f_e'fent culture or history to have a degree of autonomy
-  'n another state. The growing assertion of the rights of
oé Vés from the Kurds to the Baltic, the Balkans and along
whole gigantic border of the Soviet Union and into Asia
'ol gtrates the urgent need for pelitical arrangements of a
Vha:r:acter. It may be the réle of Hong Kong to offer an
e eriment, in its relation to the PRC, which will have
cations far beyond China and even beyond Asia. There is
loubt that the assertion of group rights and the rights of

ples is one of the most important developments of our

F ION
What of the other side? First, it must be conceded
there is some truth in the statement of the past Chief
ugtice of Australia (Sir Harry Gibbs) that if a community is
tional and tolerant, a written Bill of Rights is not
ded. If it is not, no Bill of Rights will protect it.

tll_now, the basic rights of residents of Hong Kong have

-guaranteed, ultimately, by courts sitting in London and

he fact that the government of Hong Kong is answerable to
democratlcally elected Parliament sitting at Westminster.
.a"’a}' these anchors from the legal system and it may be
ast gdrz.ft. The rights collected in the Basic Law and those
P.._elt- out in the Bill of Rights Ordinance are begueathed
-atedly. Have they taken root amongst the people of Hong

9? Will people who have lived under one form of




tocraCYr without responsibility for their self-government,
: au
pe sufflclently right-asserting to uphold these basic rights

are passed to the control of another autocratic

: 'when they

form of government?

gecondly .

derived from common law principle) depend

ideas of basic rights (whether in a Bill of

- L"Rights or
~ultimately on a shared notion of society. In recent times at

~‘yeast, this has been of a democratic society respectful of

:-,indlw_dual rights and minority freedoms. This is the

reference point for courts in giving meaning to a Bill of

‘pights and in controlling oppressive acts of individuals or

. .the state, by reference to the justice of the common law.

But +o the very end of its colonial phase, Hong Kong has no
.democratJ.C legislature, wholly elected by direct vote. This

'ma.y jtself offend the fundamental notions of human rights

-l-aw, including as expressed in the International Covenants.
‘Thus, as the Territory enters the PRC, there is no notion of
::;ociety, with the legitimacy of democratic acceptance, to
‘which judges of the future can refer in protecting basic
-'rights. They can, for a time, do so by reference to
-ﬁrinciples in the case books resting upon features of British
_o-r Commenwealth societies. But as Hong Kong's association
;.iw"'ith the PRC becomes more intimate, those presumptions may
““have declining relevance.

o Thirdly, it is essential to recognise that the rule of
I{-,_lP-W as we know it depends upon a convention of obedience.
.'-Clourts have no armies to enforce their orders against an
F_’bdura.te state. They are rendered impotent if an opinionated
'Executive Government declines to obey a court order. The

__:_E}_f‘esence in Hong Kong after 1997 of the People’s Liberation




{:o garrison Special Administrative Region provides a

..gial for a flashpoint between the power of the

i ofities of the PRC (unused to judicial control) and the

& of Hong Kong.

‘Fourthly, there is the Confucian approach to law to
consider. China repeatedly dencunces Western notions of
n. rights and the rule of law. In doing so, it draws not
f-pll',.. upon Party ideas on these subjects but upon the deep

g;tof Chinese philosophical writing dating back to the
ed Philosophers and particularly to Confucius. Neatly
”’&psulated, the Confucian philosophy of law is about
nities not individuals; about obligations, not rights;
about the rule of virtue determined by powerful men, not
rule of law.’

It is said that Hong Kong is no longer a purely

\fucian society. That it has been imbued with 150 years of
fferent philosophical tradition. Certainly, opinion
g. amongst ordinary people of Hong Kong suggest the
eptance of many of the basic premises upon which the
onial administration has governed the Territory.®
ay therefore be an error to assume that, with the
ePt’tl:!':t:ux:e of that administration, Confucian values will again
ominate, unaffected by the colonial experience.
‘ertheless, it would seem inevitable that Hong Kong’s
Efltry into China will tend to accentuate Confucian values,
S‘Of which may be less enthusiastic for basic rights and
ule of law than the lip service paid to them at
ernational meetings would otherwise suggest.
Fifthly, there is the simple fact that the laws of Hong

are subject to the laws of the PRC. The Basic Law




S1f iS5 made by the NPC. What is made can be unmade.
Be

cle 5 of the Constitution of the PRC provides that no law
ntravene the Constitution. Thus no law, even the Basic

w" on Hong Kong, may entrench a system of law or government

:.Hong Kong which is beyond the reach of the constitutional
n

ga

ns of the PRC. This is simply basic constitutional law
whic
dérstand. It demonstrates the fact that the ultimate

h any beginning student of that discipline would

srantee of "two systems', and respect of basic rights and
thei independent judiciary in Hong Kong rests not upon the
Basic Law or even upon the NPC of China. It rests upon the
wj,ii of the brokers of power in China and their willingness
to , olerate a separate and different system of law and
ggvérnment in Hong Kong. That willingness will endure only
so“i ong as such separateness is thought to advantage the PRC
here its dismantlement would be thought to cause an
_bry in the world community with disproportionate damage to
e  PRC. The events of June 1989 demonstrate that, when
their basic needs of survival are thought to be challenged,
thése with power in Beijing will move to preserve it and
sh(;:r:e it up without undue concern about international
responses.

Sixthly, there is the absence of a tradition of
dicial independence in China. Under the Constitution .of

the :PRC, the separation of powers and the function of the

Q‘-}rts as the arbiter of power, is not guaranteed. It is the
anding Committee of the NPC which resolves disputes about
re - power lies under the Constitution of the PRC, not the
-I;reme People’'s Court. This means that neutral

—t,_erminations of power, by an independent court with a




agenda and mission, is not an idea that is accepted
spected in China. On the contrary, it is
denounced as a Western bourgeois idea. The
inal Court of Appeal for Hong Kong, being

pﬁrsuant to the Basic Law under the Constitution

Constitution of the PRC. For this reason the
f Appeal should more properly be described as

Final" Court of Appeal for Hong Kong. And the

mmittee of Party members more likely to be
those in power in Peking than to enduring
_uhdamental human rights, the independence of the
the rule of law.

y, the delay in establishing even such a Final
,p‘;a_al of incontestably respected and indigenous
t be a source for growing concern. The
i“Joint Liaison Group failed in April 1991 to
ate for the setting up of the Final Court of
it is intended should take over from the Privy
_i997. A Joint Liaison Group subcommittee has
ing the questidn of such a Final Court for more
Discussions in the full group began in
:The representatives of the United Kingdom are

to establish the Final Court of Appeal by




RC appear concerned that a strong and fully functional Final
ERC |

¢ urt of Appeal might encourage a greater atmosphere of
o

-';&ependence from China in the fledgling Special

rative Region than is desired.® The calibre,

CAdminist
gtation for integrity and courage, as well as the learning

'rép
;r}md experience of the judges appointed, will be subject to

:--c'r.itical scrutiny and evaluation in Hong Xong. Their

: 'aépoj_ntments will set the tone for confidence on the judicial

gfstem within Hong Kong and beyond. The appointments have,

“therefore, both a practical and symbolic importance.

Bighthly, there are concerns about renewal of the

udiciary in Hong Kong': and retention of a large, active and

,3iz;dependent legal profe?sion. The Chief Justice is reported

I“aé; expressing concerns about the many retirements in prospect

~and the difficuity of getting suitable appointees.

;:A';'iologists have explained the difficulty by citing lack of

‘interest because of unattractive salaries and benefits and

“concerns about the future of a person holding a commission

10

from the outgoing régime. Local lawyers suggest that

t is rather a want .of enthusiasm for localising the

judiciary and the des;j_re to promote expatriate judicial

»fficers which has slow{ad the filling of wvacancies. At this

“'stage in the history of Hong Kong, it would appear to be

fi_esperatelY urgent to localise the judiciary as far as

possihle, as an assurance for the survival of the common law

in Hong Kong. A legal system seen to be foreign will be much

‘Wore vulnerable. Localisation of the judiciary would also

‘:ijj-"rmit, in the lower courts, the use of the Cantonese

' .--Vlfmguage. The conduct of the great bulk of legal proceedings

in the language of the local people is essential to its

- 19 -




ﬁ;trated fairness. only in this way will an abiding
;;.ination to support the legal system be laid down in the
5 of the people of Hong Kong.

As worrying as the localisation of the judiciary, and
nnected with it, is the threat of the departure of trained
GWY;IS from Hong Kong. The common law system cannot work

cessfully without a vigilant, independent Bar. Yet only

_'pf lawyers are committed to staying in Hong Kong after
77.? This represents a fall of 5% since the events of June
It is this er.:osion of the personnel of talent and
ntegrity, equipped to keep the system of law and its values

act after 1997, that has caused lawyers to voice concern
12

a,:ﬁ.the legal system is “crumbling around them".

j'j'.s a process which must be arrested as quickly as

Ninthly, there is the failure, already referxed to,

of the departing Imperial power, and of the its

*Successive British Governments have since 1945
consistently promoted self-determination and
Independence in the dependant territories of the
inited Kingdom In accordance with the wishes of
the Inhabitants and the provisions of the United
Nations Charter. The United Ringdom’s policy
towards dependant territories rfor which the
nited Kingdom is still responsible continues to
be founded on respect for the Inalienable rights
of peoples ro determine their own future. [The
vast majority of the dependant territories Ifor
Which the United Kingdom was previously
responsible have chosen, and now enjoy,
independence. *

is asserted right of self-determination was upheld by the




'.ted Kingdom in the case of Gibraltar where the United
unli

i ngdom provided a Constitution whose preamble affirmed that:
Kin .

"Hor Majesty’s Government will never enter into
arrangements under which the people of Grbraltar

would pass under the soverelgnty of another

State agalinst thelr freely and democratically
QXFFESSEd wishes.”

’gimilarlY' the Constitution of the Falkland Islands, enacted
" after the war initiated by Argentina, recognises the rights
'_df the people of that colony to self-determination. as I
‘have said, the same right has not been accorded to the people
..~pf Hong Kong. Instead, without proper and effective
consultation with the people, nearly 6 million of them,

: citizens of the Commonwealth of Nations and present subijects

of the Queen, are transferred into the control of the PRC
';._‘.‘.;j.thout an act of self-determination by <them. ‘The Joint
:. K.;Declaration and the Basic Law exclude, and are a substitute
"—-'i-_.'for, an act of self-determination. The Bill of Rights
f\:brdinance ., notably, excludes from the re-enactment for Hong
".‘kong those provisions of the International Covenant on Civil
"-‘-and Political Rights which guarantee the right to
;qlf—determination.

:::.-_ This represented an intolerably patermnalistic
‘;-:-abdication of a fundamental obligation imposed on the United
'j__#inngm by international human rights law. It is the subject

~of a mission by the International Commission of Jurists. It

7’_“3-Y be expected that the mission's report will be available
‘-f_tl the Governments of the United Kingdom, the PRC and Hong

‘Kong before too long. Even at this stage, it may not be too

. :}{1119 to ensure that the government of Hong Kong is provided

.-‘.ﬂith the legitimacy of a complete democracy. Unless this is

_21..




or judges and others looking at the laws of Hong Kong will
oner

i""évitably view those laws for what they are - not the
n

jon of the will of the democratically elected

;fpress
:"épresentatives of the people of Hong Kong but of other
r

o "éersons' not all of whom enjoy the authenticity of democratic

- glection.

rfenthly, and in answer to the economic arguments, it is
B ‘Qﬁggested that to China, Hong Kong (which looms so large for
-.—"j_.ts citizens and for us) is of relatively small concern. In

',judging issues of democracy and self-determination, the

_éovernment in Beijing would necessarily have its eyes £ixed

on Tibet and the other minority peoples living within the

'}resent borders of China. In evaluating respect for human
;f:'-rj_ghts in Hong Kong, the PRC will consider the implications
;pf the spread of such notions across the length and breadth
::0f a continental country. In evaluating the réle of an

‘i.ndependent judiciary as a brake on Executive Government in a

!;rsmall special region, the perceived needs of the revolution
g. . would have to be judged before this idea was allowed to
éflourish. The expression of dissenting viewpoints will  be
,?.‘tolerated by the PRC only so far as they present no real
" 'challenge to the Party. It is in these contexts that

‘'resistance to the Final Court of Appeal, a demand to vet its

.aPPOintments, an assertion that all laws made before 1997

_will be reviewed after that date and that the Bill of Rights

Ordinance specifically would be reviewed?® cast a dark

prterere, i

= ) "‘Pall over the future of Hong Kong and the observance there of

: o the rule of 1law.

. HE REAL POLITTK OF HONG KONG TODAY

The Realpolitik of Hong Kong today can be seen by

_.22....




y yisitor there. On one day during a recent visit for a
- an

the front page story in the local press was of a

"-'b'one narrow operation and of the skill of the hospital staff

_in Hong Kong who achieved success. The point of the story
: s not the high professionalism and the standard of medical

wa
“gkills in Hong Kong: unrivalled in the region. Its point

";,ag that the demonstrated skills ensured for those involved
..-'their ticket of exit - joining the drain of treasure and

'Ita]_ent from Hong Kong before 15997.

and on the second day of the conference, the overseas
:dalegates descending in their bus from the University,
.;parched on the mountain, to the international hotel where the
.‘conference was held, saw a telling sight. A queue wound its

‘way down the mountain. Oon and on it went: well dressed

quiet people standing with umbrellas in the gentle rain. i
7_;"1‘hat is a long bus gueue, we observed. Unusual in a
E"Territory otherwise well served with public transport. But
'_-.then the end of the gueue was finally reached. It terminated
:-.__:at the gates of the American Mission. This was a queuwe of
T;;Hong Kong people seeking visas to emigrate to the United
:T‘I-I'States of BAmerica. There are similar gqueues at the Missions

.of Canada and Australia and doubtless elsewhere.

Those people were demonstrating their real concern

about the future. That concern has at its heart an anxiety 1
+about the future of the rule of the law and respect for |-
-individual rights. The level of that anxiety was most

Z::clearly demonstrated in the vivid enlarged photograph which

fﬁ_stood at the front of the conference on its final day. It

?‘ji""as a photograph of more than a millien citizens of Hong

" Kong.  They had emptied from their houses and offices and




spontaneously, at Happy Valley in June 1989 to

i ;;ess their thoughts about the new democracy movement in
xp!

Their thoughts - and ours - turned to the

their true compatriots - who paid a great

'oﬁg now seeks to enshrine.

should one be optimistic or pessimistic about the
guture of the judiciary, human rights and the rule of law in
‘Hbrllg RKong? The evidence points both ways. The jury is out.
nly time will tell.

However, I believe that it is possible to adapt
(;'_}_‘Adstone's remarks at the opening of the Imperial adventure
in Hong Kong. They may be applied, with appropriate
f,morclification, to the departure of the British from that
place. I suggest that if there were a Gladstone in England
oday - as sadly there is not - that leader would say::

"A departure more unjust iIin Its origin, a

departure more calculated to cover Britain with

permanent disgrace, I do not Aknow and have not

read of. The British flag is havled down o

protect an Ifnfamous agreement with an autocratlic

power over the heads of people who are subjects

of the pueen, clitizens of the Commonwealth and

human beings who are entitled to (but denied)

the security of basic rights - Including the

prrecious right to self-determinatiion.

:W}}jat began in ignominy finishes in ignominy. It is appalling

tl}at the response to this tragedy in Australia is one of

almost complete silence and yawning indifference.
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