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L Kong Conference on Human Rights after 1997

';niJune 20-22, 1991, the Faculty of Law of the
“'ity of Hong Kong convened a high level conference in

\nc:Kong concerned with the prospects for human rights, an

1"1997, On that day control over the Territory of Hong

‘ §ith "executive, legislative and independent judicial
,including that of final adjudication". The PRC agreed
Vifty:years to maintain the "current social and economic
stems::in Hong Kong" so that they would remain unchanged.

ﬁ_April 1990 the Seventh National People’s Congress of

. }adopted a Basic Law for Hong KXong. This also
aih;&-a commitment to "an independent judicial. power" in
;#éngnafter 1997 including "final adjudication". It
ifiéaily guaranteed a number of basic rights and freedoms
Qgrphat "the previous capitalist system and way of life
lffémain unchanged for fifty years". Article 39 of the
> Law promised that the provisions of the International
Daﬂﬁ on Civi)l and Political Rights and International
:nt_ﬁn_Economic, Social and Cultural Rights ... "shall

ln-}n;force and shall be implemented through the laws of




g,l‘h ohg Special Administrative Region",

~‘late 1990 the colonial administration in Hong Kong

'_.ai“draft Bill of Rights Ordinance for enactment by
'c'a_l‘-l':fegislative Council. This is a body partly
ed a;ld partly Velected which advises the Governor of
ohg:‘ioz‘l laws for the colony. The Ordinance was

tually enacted in June 1991. Its enactment led to

ts ‘from representatives of the PRC. They complained

the :United Kingdom, in the closing stages of its
_dm;';histratior_l, was altering the position of human
s’ p‘i:éf:éf:tion in Hong FKong. Notwithstanding the
t)he Hong Kong Letters Patent, providing the
or lawmaking by the Governor of Hong Kong, were

on 20 May 1991 by the addition of a new paragraph.

87 and others convened in Hong Kong. The conference

ed - byK the Vice Chancellor of the University of Hong

‘Professor Wang Gungwu, an Australian citizen and

Witimately, the power to choose therir
overnments and have a decisive sa Yy in therlr
SEiny is the only guarantee that any law to




protect Auman rIights can work,*

phis was an important point, because the International

Ccovenant on Ccivil and Political Rights, as extended to Hong

Rong does not include the guarantee of self-determination
contained in that Covenant. Although the United Kingdom has
provided self-determination to other colonial peoples, this
has not been allowed to the pecple of Heong Kong. The denial
of that right, and its omission from the Bill of Rights
ordinance was criticised by a number of speakers at the
conference including Dr Nihal Jayawickrama, a Senior Lecturer
in Law at the University of Hong Kong and Chairman of Justice
.(the branch of the International Commission of Jurists) in
Hong Kong.

A number of sessiéns were devoted to the practical
tasks of educating judges and lawyers in Hong Xong upon the
large body of human rights jurisprudence which has developed
in the courts of countries with Bills or Rights and in
international agencies, particularly since the Second World
War. Professor Richard Lillich of the University of -Virginia
outlined the sources of human rights law. Professor Torkel
Opsahl explained the operations of the United Nations Human
Rights Committee in considering reports under the
International Covenant. At present the United Kingdom
reports upon compliance of laws and practices in Hong Kong
with the International Covenant on Civil and Political
Rights. It was during Professor Opsahl’'s paper that
Mr Anthony Lester QC of the United Kingdom suggested that
China would succeed to the United Kingdom’'s reporting

obligations on Hong Kong after 1997. The PRC is not itself a

Party to the International Covenant. Differing views were




concerning its obligation in international law to

‘the Human Rights Committee on Hong Kong after 1997

nd -Professor Yash Ghai of the University of Hong
Y ﬁLester, with illustrations from his practice in the
Kingdom and before the European Court of Human Rights,
the practical ways in which a human rights brief
1p£epared for consideration by a court.

pege then followed a session on the machinery for

igﬁts protection. Justice Michael Kirby, President of

sduth Wales Court of Appeal outlined the central réle
hdge in upholding guaranteed rights, such as those
in the Bill of Rights Ordinance. Mr Peter Bailey,
:éﬁty Chairman of the Australian Human Rights
8ion ‘explained the functions of that Commission. There
:éadebate in Hong Kong as to whether a Human Rights
ion'should be established to provide more ready access
_iduals to basic rights which they might not be

ared to -enforce in courts of law. Professor Theo wvan




'1 The former Attorney-General of India, Mr Soli Sorabjee
iined the experience of India with the fundamental
fré'edoms provided under that country’s independence
dﬁ;titution. Dr Rajeev Dahvan alsoc discussing the Indian
onstitution, suggested that Hong Kong might provide a

microcosm of new constitutional arrangements, suitable to be

coﬁsidered in the numerous societies in which the assertion

rights for separate treatment within a wider
nﬁéion could be respected. The analogy of the EKurds was

referred to as were developments in the Baltic and Balkans in

pDato’ Param Cumaraswamy of Malaysia outlined the
difficulties which had arisen in Malaysia in the judicial
“e:j.forcement of basic rights when the Executive Government
-0k steps to remove senior judges of that country. Justice

armiento of the Supreme Court of the Philippines explained

Ehe difficulties of human rights 'enforcement in <the
Vditions prevailing in that country.

There followed sessions on substantive rights.
i’r_c;:fessor Kevin Boyle of the University of Essex outlined the
ilft:portance 0of freedom of expression as a key to the

enforcement of other rights. A number of Canadian speakers

e';:blained the experience with the Canadian Charter of Rights
ﬂﬁc} Freedoms. This was highly relevant to Hong Kong as
'Cgr'.lada, like Hong Kong, had endured for most of its modern
hi{_story without a statement of legally enforceable
fﬁﬁ:&iamental rights. Madam Justice Bertha Wilson, a former
j“dGe of the Supreme Court of Canada outlined developments
ﬁ'ffi.ecting women and the family under the constitutional

protection of privacy in Canada. Justice Walter Tarnopolsky




ntario Court of Appeal, explained developments
ting equal opportunity and discrimination in Canada.
rhe concluding remarks of Professor Raymond Wacks of
onq Rong Law School declared the conference a success,
perhaps the most telling contribution was made by a
q;'_p.ant who was absent from the conference. Professor
Xi hg Rui of the Faculty of Law of Beijing University in
RC prepared a paper OR The Constitutional Protection
uman Rights: the Chinese View. It must be inferred
the paper did not state the official Chinese view as
'es"s;;:r Gong was not permitted to attend. Nevertheless his
was read by the conference organiser, Mr Johannes Chan
the ;Hong Kong Law School. He also read a letter which

At the close of his paper, Professor

vso long as thefr is free election based upon
public opinions, it is always possible to compel
the government not to overstep the boundaries of
Its powers, [for thefr Is a minority who would
give attention to any abuse, and to persuade the
ielectorate to oppose those abuses, And IFf the
‘goverrment IS not responsive It may be turned
out . TFhere will be no democracy IFf minority
opinions cannct be expressed, or If people
jeannot meet together to discuss thelr opinions
and their actions, or If those who think alifke
son any subject cannot associate for mutual
“support and for the propagation of their common
ldeas. Yot these rights are vulnerable and they
re most likely to be subject to attack.
Therefore the most fundamental liberty is not
only of free elections but also of limitations
of govermment powers."

:-elbéuent plea for the rule of law by a distinguished

e@ge legal scholar presented the conference in Hong Kong
h a ray of hope. Nevertheless, Professor Gong’'s absence,
empty chair provided a telling statement on the lack

acceptance of diverse opinions on such subjects in the




summing up the conference, Justice Rirby listed a

{mi.b'er of points which gave rise for optimism and pessimism
oﬁt the future of human rights, the judiciary and the rule
flaw in Hong EKong after 1937. Among the points for
.ptj—,'j_mism were the resilience of the common law system, the
publlc promises of the PRC recorded in the Basic Law, the
nherent capacity of the common law, even unaided by a Bill
f Rights, to protect fundamental freedoms and the economic
-nt.':érQSts of the PRC and Hong FKong which favoured a
o:i;:inuation of the latter’s present legal system.

: On the other hand, Justice Kirby referred, as reasons
or .concern, to the fundamental differences between
r‘éditional Confucian approaches to the law when contrasted
j:o ri.:hose of the common law. The former emphasise duties not
f;i;ghts ; community not the individual; and the rule of
j:il_;'tue dispensed by powerful men, not the rule of law. The
(ficulty, belatedly, of building a rights-based society

rangements was noted. So was the subordination of the
Baéic-Law to the Constitution of the PRC and the absence of a
tradition of judicial independence in China. The reported
departure of trained lawyers and judges from Hong Kong before
,].'9'.97.,created a serious erosion of the prospects for a viable
legal system after the transfer of sovereignty. The failure
tq 7'afford the people of Hong Kong an opportunity to exercise
Be_‘f-determination tended to undermine the legitimacy of ‘.r.he
.jl,ést minute efforts to provide a paper framework for the

Protection of basic rights in the closing dayes of the

lonial régime. Recent remarks by representatives of the




Rc‘concerning the need to review the Bill of Rights
0?;inance in 1997 and delayiﬁg the establishment of the Final
6ﬁft of Appeal for Hong Kong were also sources of concern.

V The conference was attended by the four members of a
mission of the International Commission of Jurists (ICJ)}
'Géneva) established to report on human rights and
alf-determination in Hong Kong. The members af the Mission
fe Sir William Goodhart (UEK), Mr John Dowd QC (Australia},
rofessor Hans-Heiner Kiihne (Germany) and Raja Aziz Addruse
M;layaia). Immediately following the conclusion of the
gbnference thé mission embarked upon a busy round of
égsultations in Hong Kong concerning the subject matters of
Vté mandate. It is expected to report later in 1991 to the
E#ecutive Committee of the ICJ. It is likely that, as
30° June 1997 approaches, lawyers throughout the Commonwealth
5f Nations and beyond will become more closely involved in
he events of Hong Kong and concerned in the provision of
assistance to the judges and other lawyers who remain there
determined to preserve human rights, an independent judiciary
nd. respect for the rule of law after 1997. The hope was
ggpressed by Justice Kirby that Hong Kong after 1997 might
aé# as a bridgehead to take these universal ideas into China
itself. 1If this seemed an uncertain prospect in 1991, the

rapid changes in Central and Eastern Europe and in the Soviet

Union in recent years gave some cause for hope.






