889

SUMMING UP: HONG KONG -

A CAUSE FOR OPTIMISM OR PESSIMISM

THE UNIVERSITY OF HONG KONG

HONG KONG, 20-22 JUNE 1991




THE UNIVERSITY OF HONG KONG
INTERNATIONAL CONFERENCE ON THE BILL OF RIGHTS

Hong Kong 20-22 June 1991

SUMMING UP: HONG KONG - A CAUSE FOR OPTIMISM
OR PESSIMISM?

The Hon Justice Michael Kirby AC CMG*

Australia




.. THE UNIVERSITY OF HONG KONG

NTEhNATlONAL CONFERENCE ON THE BILL OF RIGHTS

Hong Kong 20-22 June 1991

NG UP: HONG KONG - A CAUSE FOR OPTIMISM
OR PESSIMiISM?

- -.The Hon Justice Michael Kirby AC CMG*

Australia

'b:i‘t'rer—sweet moment of the end of Empire, and
1ly of the Empire of Byzantium. He wrote many poems
e subject, capturing the happy-sad moment of
~The dying of one régime with the sadness of the
power and the human turmoil which such passage
The "promise of a new régime growing -Phoenix-like
he departure of the old. The sense of excitement about

~ and apprehension, tinged with expectation, for

In one poem “Sailing to Byzantium”, Yeats used his

llJ.ant :.magery to paint this word picture:

*Once out of nature I shall never take

(Y bodily form from any natural thing;

But such a form as Grecian goldsmiths make
Of‘hammered gold and gold enamelling

To keep a drowsy Emperor awake;




Or set ppon a bolden bough to sing

70 lords and ladies of Byzantium

Of what Is past, or passing, or to come.”

We have come together in Hong Kong to sing, in the presence
of the Lords and ladies at the end of another Empire -
greater still than Byzantium - of what is past, or passing,
or to come.

We have spent three days together communicating in that
greatest gift of Empire - the English language - about the
contents of the Hong Kong Bill of Rights, the things included
and the things omitted, its place under the Basic Law, and
its prospects after 1997 when the People’s Republic of China
(PRC) assumes control of Hong Kong. Running through all the
papers, often only partly expressed, has been the great
question. Is this all talk? Will the Bill of Rights
Ordinance endure? Will respect for human rights survive the
transition at midnight on 30 June 1997? When the Union flag
is lowered, will all these paper laws matter to a society
with guite different traditions and different views about
human rights and the rule of law? Are our notions of
individual rights and independent judges something that is
"past or passing". What is "to come"?

Nagging guestions of this kind have run through the
whole conference. The empty chair of Professor Gong Xiang
Rui, Professor of Comparative Constitutional Law of the
Beijing University, stared at us as a reminder of the
difference between an open and a closed soc¢iety. 1In an open
society, words and thoughts compete for acceptance with a
fair degree of freedom. In a closed society, words must bend
to the will of those who currently rule Byzantium. A drowsy

Emperor’s displeasure, his merest frown, discourage the bold




courtiers, scholars and subjects.

(:nit', Sf the uncertainties of the future, and from

“speloguently, con brio, by our conference

,",;J;bﬁé;nnes Chan. There were words of warning, but
in- his text, Every participant in this

rence will take away his closing invocation:

: Tbere are some rights ... which are inherent in
- a:system 0f democracy, whether it Is caplitallst

soclalist. 8o long as there Iis free election
baded upon public opinions, It 1Is always
ossible to compel the Government not to
overstep the. boundaries of Its powers, for there
/s & minority who would give atiention to any
abuse, . and' to persuade the electorate to oppose
those abuses. And If the government is not
-esponsive; It may be turned out. There will be
o' democracy If minority opinions cannot be
expressed, or Ir mople cannot meet togetiher to
discuss their opinlons and their actioms, or .If
,tf)ose who think alike on any subject cannot
' ciate for mutual support and for the
'apagst.zan of their common JIdeas. Fet those
ights are vulnerable and they are most likely
to be ‘subject to attack. Therefore, the
fundamental Iiberty is not only of free

fons  but also of Iimitations of government

c -_gisj:ng words - the limitation of govermment powers -

f. the rule of law. For, if there is a true

b]fl the executive impose the limits, they are

ges. in theJ.r own cause. Then, there is no real "limit" on

The "J.J.m.'l.t" is merely what the power holder declares

always accept its limitations, it is necessary,
to have people who stand apart. Their

'5:3"’di-ff:érent, more long-term, more respectful of




‘.rights’ more attentive to minorities. This, from ancient

times, is the role of the judiciary.

1t is the reason why Antonio Lamer, Chief Justice of
canada urged that the most vital right to be preserved in a
free society was that of any citizen to come before an
independent judge who can determine rights and duties
according to law.? The nagging guestion of what is "to
come" in Hong Kong after 1997 is whether that right will
endure long after the transition. That it will endure for a
time seems beyond question. At first the world’s gaze will
be upen the transition of power. Nothing is likely to happen
in the first few years. But the promise is for at least
fifty years. The busy world will soon lose interest in the
transition of Hong Kong. After the transition is
accomplished, and seemingly set upon a fair course, the world
will turn to other problems. That will be the moment of
truth for Hong Kong. Will the rights collected in the Bill
of Rights Ordinance and promised in the Basic Law endure
beyond that time? If people like Professor Gong are heard in
Beijing, they may. But Professor Gong was not here to
engender optimism about that prospect. Indeed his absence
caused a certain pessimism and scepticism amongst the
participants. Coldly, therefore, we must balance the points
_for optimism and caution. We must weigh them in the crucible
clJf* history, seen from this wvantage point of 19391, Iin my
'scales, there are ten points for optimism and ten for

" eaution. I will state them now.
POINTS OF OPTIMISM
' The first point for hope lies in the history of the

common law. It is a history of a resilient legal system
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which survives revolutions, bitter hatreds, freedom"

gtruggles, emergence from colonial rule, the change of the

language of the courts and different systems of justice. It

is a system difficult to eradicate. Because its basic

risprudence is written in the English language and daily

ju
renewed 1n courts around the world, it is a 1living plant,
once taken root that is hard to extirpate. One anonymous

jocal lawyer has said that it is the one thing of the British
sworth keeping" in Hong Kong.4. Why should what has
happened in other colonies - the survival of the common law -
not happen also here in Hong Kong?;

Secondly, where there are doubts about judicial courage
and integrity after 1997, it is possible to point to many
instances in British and Commonwealth history, in the United
States, Ireland and elsewhere where judges have rémained true
to the promises given on their appointment. Even in
difficult times they have remembered Thomas Fuller’s famous
words "Be jyou ever so hlgh, the law Is above you”. It
was a humble judge in a Federal trial court whose insistence
on the rule of law brought down the President of the United
States, arguably the most powerful man in the world.
Judicial officers who are here now will accompany Hong Kong
through the transition, Continuity of personnel and of
systems will lay down the example of a rights respecting
society which will ever be before the local successors to the
expatriate judges when the last of them has departed;

Thirdly, there is hope from the terms in which China
accepted, before the whole world, the basis of resuming de

facto sovereignty over Hong Kong. In the Joint Declaration

of 1984 it promised for fifty years an "independent judicial




hd resp ot for a collection of basic rights and
the rJ.ght to free speech, to assembly, to
7 cho:.ce -of oeccupation, to holding private

In. the Basic Law of 1990, the National

bn.gréﬁgl'__(an) accepted amongst the general

:he "(jovermnent of Hong Kong an independent

he Basxc Law, China promised that the
r_uj"hts; wdﬁld remain in force. The whole world

promise.” :In Hong Kong, a great metropolis and

olit:.cal RJ.ghts. China is not a party to that

and does not .report. During the conference it was

e cqndemn’él'tion. - The obligation to report provides a




Kondgy

Fifthly, there is the point that excessive confidence
should not be placed in the Joint Declaration, Basic Law or
gill of Rights Ordinance as such, whether alone or in
combination. Basic rights are not confined to constitutional
documents such as these. They are found in the nooks and
crannies of the common law itself. In the daily work of

® is extended to

courts the justice of the common law
litigants. The growth of public and administrative law,
which has been such a feature of the common law in recent
decades, has protected individuals and minorities and brought
the great power of the Executive Govermment under control.
It has rendered that power answerable to the courts. Now
there are new weapons which courts can use - including by
reference to international human rights law - in fashioning
common law principles and construing ambiguous statutes. It
is not necessary to put all the eggs of the future into the
basket of the Bill of Rights Ordinance in Hong Kong. For
notions of rights and of the rule of law permeate the whole
system of the common law. For practical day to day
problem-solving, that law, for default of others, will
centinue to apply in the courts of Hong Kong;

Sixthly, the judges of Hong Kong of the future, and the
magistrates, will not be isolated. They will remain part of
the company of the judicial officers of the common law. They
will have links, professional and personal, with judges
throughout the Commonwealth of Nations and beyond. They will
never be alone in their Chambers. With them will be the
Spirits of the great judges of our tradition - from Coke and

Mansfield, from Marshall and Holmes - to Atkin, Dixon,




paskin, Reid and Wilberforce;. Their words, captured on the
pages of lawbooks, will always be there teo give support,
encouragement,‘strength and courage. In the field of human
rights jurisprudence there is now an international
treasurehouse!available for use. Giving meaning to the
ordinance and to basic rights beyond the Ordinance is not a
job where the 5gdge need feel beleaguered and lonely. He or
ghe will have cbnstant access to a body of legal principle to
which appeal fdr legal authority can always be made;
Sseventhly, it is, not as if the judicial officers of
Hong Kong stand alone. 'The law schools of Hong Kong produce
many lawyers who, as this conference has shown, accept and
uphold the fundamental principles of basic rights, respect
for minorities and adherence to the rule of law determined by
an independent judiciary. The right of access to a judge is
meaningless if the judge does not have the support of an
independent legal profession. The whole history of the
common law has been one of the assertion of the independence
of the legal profession, including on the part of the
judiciary itself. It is unlikely that, after 1997, the
robust individuals who make up that profession in Hong Kong
will fade away or become plaint instruments of the state;
Eighthly, the economic interests of Hong Kong depend
significantly upon international confidence in the
independence and ability of its courts. Shatter that
confidence and the financial and economic stability of the
Territory could be wounded, even mortally sco. This the PRC
knows. It is in the interests of the PRC, which is
developing its own economic regions in the vicinity of Hong

Kong, to keep this international port strong, adventurous and




Prosperous. Any rational examination of the underpinnings of
song Kong would produce the realization the importance Qf
continuing confidence in Hong Kong‘s judicial system. It may
go too far to say that economic self-interest is the chief or
only fundamental assurance for the continuance of basic
rights and judicial independence in Hong Kong after 1997.
gut it is certainly an important feature of the real
guarantees to Hong Kong. Economic development of the
mainland in the vicinity of ﬁong Kong will itself be enhanced
if the prosperity of Hong Kong and its outreach to
astablished markets throughout the world are maintained well
beyond 1997. In this sense it is in the interests of the PRC
to preserve and enhance the economic power of Hong Kong as
one of the world's great financial centres. That will only
be secured if there is international confidence in the
courts of Hong Kong to resolve with courage and neutrality
disputes that will inevitably arise between individuals,
corporations and with the state, That confidence exists
now. It is essential that it should survive 1997;

Ninthly, it is inevitable that some changes will occur
after 1997 as Hong Kong becomes part of the "one country".
There may have been some who thought the 50 year pronise
would leave Hong Kong’s legal system wholly untouched for
that period. But most must have seen the perioed as a time
cushion or bridge to a more natural association of the
Territory with the mainland behind it. Some cha;'lges in
notions of individual rights and community duties are
inevitable as Hong Kong is associated with a country having

quite different conceptions of human rights and scepticism

about the rule of law. But this may say no more than that,
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'r,ret‘urntto its Chinese environment, the law will adapt,
“ry other feature of society must adapt. So much is

¢'and is natural., It need not be intolerable; and
T;éﬂthly, China itself is changing. The world is
ha,nglng;"i-;China has invited delegations from Australia,
aﬁ_d_,Italy to inspect and report upon its human rights
The Australian delegation in July 1991 will visit
.-c_lllln_ese cities and also Tibet. This is itself
_thj_ngf of a change in China’s hitherto insistence that
"'rlghts and legal guestions are strictly "internal" to
ChJ.na & sensitivity to world opinion on human rights
w:l.ng the Tiananmen Square incident, its realisation of
.onomJ.c clout ¢f human rights activists (not least in
Uni’.t.ed-' States Congress) promotes a respect for Hong
8 basic. rights derived from China‘s changing society.
V -__6f Central and Eastern Europe and of the Soviet

appears_ ‘to be that the future belongs to freedom, not

e. . Thus China may itself change. The history of
must - be seen as one of alternative waves of
lisation and autocracy. At least the backlash of June

t _é)l_;_gh cruel and punitive - did not ewven begin to

g'i"-:,.a"ﬁ ‘of earlier acts of suppression in China. 1In

ery J.ntegratlon of the world economy, of its




Political oppression. It may be.the mission of Hong Kong, at
an important moment in the history of the world and of China,
to take ideas of individual rights and the rule of law into
china. With the entrepreneurs of Kong Hong opened up to
china, knowing the measure of freedom they have enjoyed, they
may take in their knapsacks the common law concepts of
individual rights and the rule of law and spread those ideas
together with their capital and merchandise.

one of the most telling points made during the
conference was a remark by Dr Rajeev Dhavan, He suggested
that the negotiation of a special relationship between Hong
Kong and the PRC might even serve as a model for a new kind
of federalism, responsive to the desire of pecoples with a
different culture or history to have a degree of autonomy
within another state. The growing assertion of the rights of
peoples from the Kurds to the Baltic, the Balkans and along
the whole gigantic border of the Soviet Union and into Asia
demonstrates the urgent need for political arrangements of a
new character. It may be the r6le of Hong Kong to offer an
experiment, in its relation to the PRC, which will have
implications far beyond China and even beyond Asia. There is
no doubt that the assertion of group rights and the rights of
peoples is one of the most important developments of our

time.

POINTS QOF CAUTION

What of the other side? First, it must be conceded
that there is some truth in the statement of the past Chief
Justice of Australia (Sir Harry Gibbs) that if a community is
rational and tolerant, a written Bill of Rights is not

needed, If it is not, no Bill of Rights will protect it.




w, ..,the basic rights of residents of Hong Kong have
guaf;aﬁﬁeed, ultimately, by courts sitting in London and
by the —fa.ét‘ that the government of Hong Kong is answerable to
scratically elected Parliament sitting at Westminster.
away these anchors from the legal system and it may be
dr ft. The rights collected in the Basic Law and those
out;.n the Bill of Rights Ordinance are begueathed
y.”-a:_f.--Have they taken root amongst the people of Hong
g?w:.ll people who have lived under one form of
ocracy, “without responsibility for their self-government,
u_ffiéieﬁtly right-asserting to uphold these basic rights
.ﬁhéir,"_‘_r‘are passed to the control of another autocratic
I '_fl--'..giéw'_irernment?

ée'cc;ﬁdly, ideas of basic rights (whether in a Bill of

8 or derived from common law principle) depend

timately on a shared notion of society. In recent times at

z.s has been of a democratic society respectful of
Vidué-l'--rights and minority freedoms. This is the
ference ‘point for courts in giving meaning to a Bill of
s.and “in controlling oppressive acts of individuals or
,ta,té,f: by reference to the justice of the common law.

tpr he“very end of its colonial phase, Hong Kong has no

:jélé'ft'h-e Territory enters the PRC, there is no notion of
"'_}:with the legitimacy of democratic acceptance, to
jxd'ges of the future can refer in protecting basic

{7 They can, for a time, do so by reference to

>.'in the case books resting upon features of British

- 12 -




or Ccommonwealth societies. But as Hong Kong‘s association

with the PRC becomes more intimate, those presumptions may

have declining relevance.

rhirdly, it is essential to recognise that the rule of
ljaw as we know it depends upon a convention of obedience.
Courts have no armies to enforce their orders against an
obdurate state. They are rendered impotent if an opinionated
gxecutive Government declines to obey a court order. The
presence in Hong Kong after 19387 of the People’'s Liberation
Army, to garrison Special Administrative Region provides a
potential for a flashpoint between the power of the
authorities of the PRC (unused to judicial control) and the
courts of Hong Kong.

Fourthly, there is the Confucian approach to law to
consider. China repeatedly denounces Western notions of
human rights and the rule of law. In doing so, it draws not
simply upon Party ideas on these subjects but upon the deep
wells of Chinese philosophical writing dating back to the
“Hundred Philosophers and particularly to Confucius, Neatly
encapsulated, the (Confucian philosophy of law is about
communities not individuals; about obligations, not rights;
| and about the rule of virtue determined by powerful men, not
the rule of law.’

It is said that Hong Kong is no longer a purely
Confucian society. That it has been imbued with 150 years of
a different philosophical tradition. Certainly, opinion
polls amongst ordinary people of Hong Kong suggest the
acceptance of many of the basic premises upon which the

colonial administration has governed the Te;x:'r:itc:r},f-.B

It may therefore be an error to assume that, with the
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_;ézof that administration, Confucian values will again

;ﬁate, unaffected by the colonial experience.
ﬁeless, it would seem inevitable that Hong Kong's
ry 'jinto China will tend to accentuate Confucian values,
offﬁhich may be less enthusiastic for basic rights and
'1é;of law than the lip service paid to them at
atidhal meetings would otherwise suggest.

iféhly, there is the simple fact that the laws of Hong

re 'subject to the laws of the PRC. The Basic Law

is ~made by the NPC. What is made can be unmade.
le 5 of the Constitution of the PRC provides that no law

vene the Constitution. Thus no law, even the Basic

gansof :the PRC. This is simply basic constitutional law

5

ny  beginning student of that discipline would

rstand.: It demonstrates the fact that the ultimate

ndeﬁgndent judiciary in Hong Xong rests not upon the

ror even upon the NPC of China. It rests upon the

-Up without undue concern about international




xthly, there is the absence of a tradition of

ndependence in China. Under the Constitution of

People's Court. This means that neutral

j_ﬁatibns of power, by an independent court with a

_pursuant to the Basic Law under the Constitution

_R..b',"s must ultimately be subject to the Standing

f the NPC upon any controversy relevant to the
.the Basic Law or the impact on Hong Kong laws of

+ Constitution of the PRC. For this reason the
ourt."of Appeal should more properly be described as

Final" Court of Appeal for Hong Kong. And the

be a source for growing concern. The

Joint Liaison Group failed in April 1%9%1 to




‘a*.date for the setting up of the Final Court of

hich it is intended should take over from the Privy

istrative Region than is desired.? The calibre,
jion-for integrity and courage, as well as the learning

xperience of the judges appointed, will be subject to

ical’iscrutiny and evaluation in Hong Kong. Their

intments will set the tone for confidence on the judicial
tem within Hong Kong and beyond. The appointments have,
erefore ‘both a practical and symbeolic importance.

ighthly, there are concerns about renewal of the

iary «in Hong Kong and retention of a large, active and

depende t ‘legal profession. The Chief Justice is reported

xpressing concerns about the many retirements in prospect

fand tl}e:'i"difficulty of getting suitable appointees.

pologists.ihave explained the difficulty by citing lack of

. about the future of a person holding a commission

e outgoing régime.'® Local lawyers suggest that

.rather a want of enthusiasm for localising the

ciary rand the desire to promote expatriate judicial




s wh_{.éh has slowed the filling of wvacancies. At this
t‘ﬁé.-:history of Hong FKong, it would appear +to be
ely Vﬁrrgent to localise the judiciary as far as

“-as-an assurance for the survival of the common law

=Thé .conduct of the great bulk of legal proceedings

],a:'n':guage of the local people is essential to its

ith it, is the threat of the departure of trained

Hong Kong. The common law system cannot work

fully without a vigilant, independent Bar. Yet only

awy_eié are committed to staying in Hong EKong after
s-r;apresents a fall of 5% since the events of June
It ‘is this erosion of the personnel of talent and
qt;.ipped to keep the system of law and its values
ftéli"‘:'7"{1997, that has caused lawyers to veoice concern
12

legal system is "crumbling around them" .

"p:.;bcess which must be arrested as guickly as

th y,; there is the failure both of the departing
al: power, and of the its sucg¢essor, to accord the
OfHong Kong the most fundamental of human rights -
sé’lf-:determination. In its third periodic report to
man‘;ﬁiéﬁts Committee in Geneva, the United Kingdom

it stated that:




ﬂFyC ossive British Govermments have since 1945
nopsistently promoted self-determination and
‘ndependence in the dependant territories of the
mited Ringdom In accordance with the wishes of
he inhabitants and the provisions of the United
Nations Charter. The United KRingdom’s policy
rowards a’ependanr territories for which the
pnited Ringdom is still responsible continues to
pe founded on respect for the Inallienable rights
F. peoples to determine their own future. The
st majority of the dependant territories for
hioh the United Kingdom was previously
fespo}}s.z‘b_le have chosen, and now enjoy,
‘ndependence. *

8’ asselrtl:'eé ‘right of self-determination was upheld by the

mited . K-xngdom in the case of Gibraltar where the United
gdom’ prev:.ded a Constitution whose preamble affirmed that:
Her Majesty’s Government will never enter into
rrangements under which rthe pesople of Gibraltar
vould i pass under the sovereignty of another
State. against thelr freely and democratically
expressed wishes.”
, the Constitution of the Falkland Islands, enacted

he war initiated by Argentina, recognises the rights

the people o;E that colony to self-determination. The same

nearly 6 million of them, citizens of the

The Joint Declaration and the
Law - exclude, and are & substitute for, an act of

1 determlnatlon. The Bill of Rights Ordinance, notably,




n intolerably paternalistic abdication of a fundamental

is 2
opligation imposed on the United Kingdom by international

puman rights law. It is the subject of a mission by the
International Commission of Jurists which coincided with the
conference. It may be expected that the mission’s report
will be available to the Governments of the United Kingdom,
the PRC and Hong Kong before too long. Even at this stage,
it may not be too late to ensure that the government of Hong
Kong 1isS provided with the legitimacy of a complete
democracy. Unless this is done, judgés and others looking at
the laws of Hong Kong will inevitably wview those laws for
what they are - not the expression of the will of the
democratically elected representatives of the people of Heng
Kong but of other persons, neot all of whom enjoy the
authenticity of democratic election.

Tenthly, and in answer to the economic arguments, it is
suggested that to China, Hong Kong (which looms so large for
its citizens and for us) is of relatively small concern. In
judging issues cof democracy and self-determination, the
Government in Beijing would necessarily have its eyes fixed
on Tibet and the other minority peoples living within the
present borders of China. In evaluating respect for human
rights in Hong Kong, the PRC will consider the implications
of the spread of such noticons across the length and breadth
of a continental country. In evaluating the rdle of an
independent judiciary as a brake on Executive Go%rernment in a
small special region, the perceived needs of the revolution
would have to be judged before this idea was allowed to
flourish, Above all, the permission of the expression of

ninority viewpoints and respect for differing opinions for

..19..




voice, will seemingly be
as they present no real

in these contexts that

:Vl?e 1997? Or will they be swept away in the winds of

~No'délegate could depart from this conference without a

3eAQ£.Edmiration and hope derived from the contributions,

In one, a delegate to the National

e S;Egﬁgress from Hong Kong (although not elected by the
-é‘gg:ﬁong Kong to that office) suggested, chillingly I
 }{F£§t the Bill of Rights Ordinance was unacceptable,

5-d;éhénge in the legal position of the International

perating on the transfer of power. The Ordinance will




be one such law. But the political complaint remains. After
..:;TulY 1997 it may be dealt with by those then enjoying the

power to pursue it.

Even more telling was the plaintive inquiry voiced from

: the fleoor. How can it be expected, with rights so belatedly

| expressed, +hat the ordinary citizen of Hong Kong, before and

after 1997, will seek to enforce those rights? He or she may

- pe ignorant of them. May lack the funds to approach the

May find the courts uncomfortable and tentative in

-courts.

such a belated and unaccustomed role. And may even resist

such an assertion of rights where for centuries the ethos

- «(Chinese and Imperial) has been, instead, compliance with

the will of rulers.

Dr Peter Bailey, recounting the work of the Australian

Human Rights Commission, emphasised to the conference the

-.need for a low key and approachable mechanism. There are

- some people who would never approach a court but may seek

“assistance for the defence of human rights from an

'A;_independent body of this kind. Professor Theo wvan Boven,

drawing on a lifetime’s experience, was able to illustrate

how the encouragement of dedicated non-governmental

. organisations is essential to the practical operation of

human rights law.

Dato’ Param Cumaraswamy of Malaysia illustrated most

vividly the difficulties presented to a judiciary, even in a

country living under constitutional government, in a

"confrontation with a determined and opinicnated Executive.

But his talk also showed that judges of courage exist who

will stand up for basic rights, although their enforcement

Amperils their own careers. The same point was made to the




f,ereﬂ:&:é'-by Justice Sarmiento of the Philippines.
o essérf.-Kevin Boyle demonstrated in his contribution to the
ference irthe crucial importance of freedom of expression as

lghﬁl.‘which stimulates the assertion and protection of

1e’ga'i:gs during the conference in a way that no speech
ever do it. On one day of the conference the front

je-story :in the local press was of a bone marrow operation

e gai‘.gs +0f the American Mission. This was a queue of

Kong  people seeking visas to emigrate to the United

‘of America. There are similar queues at the Missions
. and-Australia and doubtless elsewhere.

people were demonstrating their real concern




That concern has at its heart an anxiety

uture of the rule of the law and respect for

nals:rrights. The level of that anxiety was most

'-tﬁéir thoughts about the new democracy movement in

china. Their thoughts - and ours - turned to the

Préesident of the Court of Appeal of New South

Wales, Australia. Member of the Executive

Committee of the International Commission of
rists, Geneva. Personal views.

Yeats, "The Tower, Sailing to Byzantium", in
1z ected Poems, Macmillan, London, 1982, 217.

Gond' Xiang Rui, “Constitutional Protection of Human
R:."gh__lts: The Chinese View Under the Notion of ’'One
u'._ #ry, Two Systems’", Paper for the Conference, 16.

Lamer CJC quoted (1991) 65 Aust LJ, 3, 4.
ar. Fastern Economic Review, 9 May 1991 ("Hong

Law in Disorder"), 13.




h‘j_s. was a view expressed from the floor by
r A Lester QC, during discussion of the paper by
r’k:;.f..essor T Opsahl, a former member of the United
atj:;ons Human Rights Committee. It gained gqualified
'ééort from Professor Opsahl.

ee 'ErByles J in Cooper v HWandsworth Board of Rorks
“363) 14 CB (NS) 180, 184; 143 ER 414, 420. See also
alemi v MacKellar [No 2] (1977) 137 CLR 396, 451;
aé}?ae & Ors v Attorney General for New South Kales
1987) 9 NSWLR 268, 273 (CA).
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