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FALLS THE SHADOHW

It is the fate of the English to be lectured to by
visitors from their former colonies. At the turn of the

century two Irishmen (Wilde and Shaw) did it almost daily.

Wilde paid an awful price, when retribution struck. Shaw
- continued his instruction for half a century and got away

" with it. At his most Irish, Shaw once said:l

“I will explain the Englishfman] to you. His
watchword is always duty ... He 1s never at a
loss for an effective moral attitoude ... There
is nothing so bad, or so ¢good, that you will not
¥ind an EFnglishman doing It. But you will never
find an Fnglishman in the wrong.”

* As if in penance for the assurance which accompanied Empire,

the organisers of this lecture series have now invited me to

- come here to demonstrate Shaw’'s point. As I reflected on my

assigned theme, I could not escape the recurring message of a

Poem of another foreign man of letters who made London his

© home. In the Hollow Men, T S Eliot wrote:




*Between the Iidea

And the reality

Between the motion

And the act

Falls the shadow.”
petween the idea of British justice and the reality; between
the motion of our famous legal procedures and the act of
criminal conviction, a shadow has fallen which is called
miscarriages of justice. It casts its dark reflection to the
four corners of the world where the English language is
gspoken and where the procedures of justice fashioned in this
city have been copied by a guarter of humanity.

British justice. The very words are redolent with

confidence in a system, not perfect it is true, but thought

to be .as close to perfection as human frailty could achieve:

* Unarmed, friendly police, few in number and
controlied by strict laws; just sufficient to
keep the peace and bring suspects as quickly as
possible to the independent Jjudicial branch of
government;

* Juries of common citizens sifting the facts to

determine whether the Crown has proved its case

beyond reasonable doubt so as to warrant the
infliction of criminé.l punishment; and

Independent judges, learned in the law, with

functions to instruct the jury on the law and,

more lately, to scrutinize the case on appeal.

Noble assurances of the rectitude of the

procedure and the safety of the conviction.

Guardians against that most horrible thought: a




wrongful conviction; an innocent dying at the
gallows or more lately the slower death of years

behind bars.

This is the idea. Like most brave ideas, it still has

great deal of reality about it. But the shadow which has

allen over it is persistent. It will not go away. it is

ot the mundane and tedious grind of criminal appeals which
ra,i;";‘:,ure the imagination of our public. It is the notorious
;édline case which sticks in the memory, infecting community
pinion. Adolph Beck. 2 Timothy Evans and the murders at

3

d'_:;‘iRillington Place. Virag and Dougherty.? The confait

The Maguire case.® The Tottenham Three.’ The

8 9 each of them with

wilford Four. The Birmingham Six;
6% years of wrongful imprisonment to complain about.

You in England are not alone in this problen. Every
urisdiction of the common law has similar controversial
i'lstances. In Australia, we have the Ratten Case.lo The
Péden case. 1l The Ananda Marga Three. 12 The MacDermott
case.13 The case of Edward Splatt.14 The Varley
C&se.ls And then there is the case of Lindy Chamberlain,
gbnvicted by 2 jury. She contended that her infant daughter,
Azaria, had been taken by a dingo at Ayers Rock in the centre -
of Australia.l® This was a case whose controversies
divided families. A mountain of newsprint and endless wvideo
reels agiﬁated the conscience of Australia. Now, a feature
film, with Meryl Streep no less, has brought Lindy‘'s story to
countless millions. But is the point of the story that, by
8xceptional procedures of a Royal Commission, an anxious

Society ultimately vindicated justice? Or is it that the

Ordinary institutions of justice were shown to be fallible?




hé'self-—same question is posed in London by the recent Irish

; HIGHEST AND THE LOWEST

ghould we be engaged in public judicial flagellation
e:cause a few cases have been shown to result in apparent
ﬁ:j_scarriages of justice? I was thinking of this guestion at
,Eastertune in Sydney. It was difficult to escape it. Our
S Bd;_a too were full of the reports of the Birmingham Six.

’.Augtralla, which was originally peopled by convicts of the

jﬁ;lglj_sh courts, retains an endless fascination with their

aCtJ.V:Lt.‘LES .

the discharge and release of the Six was also followed
~'-;1c>sely in Australia upon the apparent principle that the
5' game defects which had been exposed by the Six were equally
_ﬁerilous for the administration of criminal justice in
;':A;xstralia itself. The reports on the case were succeeded by
."widespread coverage of an important new decision of the High
j"-Court of Australia concerning judicial warnings about
wdisputed and uncorroborated police evidence of
'_.cinmfessions.18 I was sitting for the week before Easter in
“the Court of Criminal Appeal in Sydney. Dressed in horsehair
- wig and crimson robes, it was difficult not to feel part of
-:"the company of the legal profession on the far side of the
‘_v:u'orld, coming under daily and sustained attack. Had we
:-1§'j.ndeed, as Bernard Levin charged,19 "lamentably failed
4_again and again in [our] duty to see that such scandals do
not take place"? Were we really, as he said, the instruments
~of a "hideous growth" in miscarriages of justice in recent
_.:_Years?

With these accusations fresh in my mind, I took myself




.he quiet colonial cathedral of St John at Parramatta near

An accomplished choir sang the familiar themes of

pach's St Matthew Passion. My attention strayed to
ymbols of Empire to be seen in every corner of this
co,dnial church. The brass plague commemorating the mission
éamuel Marsden to the Aborigines and the Natives of New
iand. The ragged, now decaying, ensign of a regiment
whlf;h had fought for the Sovereign in the Boer War and at
dérs. The simple modesty of an Anglican Church: not too
as to be austere; yet not overstated. A wall memorial
l;t.he first Public Defender of New South Wales who
shipped there. On and on the gigantic Passion moved to
8. well known crescendo.

As it reached the point where the ch':i_ef priests and
déis of the people had resolved that Jesus should be put to
Fedeath my attention was arrested. For a fleeting moment, I
ld understand the dilemma of Pilate. He had the legal
power to stop a great wrong being done. But he was caught in
. system of government and law which appeared to him to

céssitate a different conclusion:20

“And Lhe Governmor sald. Why, what evil has he
done? But they cried out the more, saying let
him be crucified.”

laters:

"When Pilate saw that ke could prevail nothing,
but that rather tumult was made, he took water
and washed his hands before the multitude
53 y.z'{zg, I am innocent % the blood of this jJust
person: see po to It.”

e vision of Jesus as the victim of a grave miscarriage of

ustice appears even more plainly in 8t Luke’'s Gospel




here one of the two prisoners, hanging there with Jesus on

wpe cross, railed against Him but the other rebuked him
S 21
:gaylngs

rpoest thou fear God, seeing thou art In the
same condemnation? And we Indeed justly; for
we Irecelve the due reward of our deeds; but
this man hath done nothing amiss.”

So from our very earliest consciousness, at least for
us brought up in the Christian tradition, we are aware of how
‘public processes can go terribly wrong. Of how something can

pe lawful, ungquestionably so, yet profoundly unjust. Of how

‘easy it is for public officials, busy with many tasks, to
,:fiwash their hands, blaming others for the wrongs done which
—;‘they merely sanction. In this, the first trial which most
,:school students ever hear about, an appeal is rejected. The
:conviction is confirmed. And that in the face of the
recognition by the person responsible that the confirmation
will probably do an injustice.

Most of us who have been brought up with the message of
that great miscarriage find that the unacceptable
. inevitability of it all sears into our conscicusness. Even
in an increasingly secular society, the message is culturally
. embedded. It is rep;eated every Eastertime in words and
music. The lessons are clear. Lawfulness and power are not
enough. Wrongs are done to the highest as to the lowest. A
‘mechanistic fulfilment of public office and the power of
- review debases that office and the holder of it. With power
- inescapably goes moral, as well as legal, responsibility. A
ritual performance of power does not suffice. Against the
risk of injustice must be provided checks and real scrutiny

of alleged injustice. To the extent that our law condones




nd ignores substance it gives little better than the

g Pilate gave. Solemn judicial reasons may look

But unless they are actually focused every time upon
ting a possible miscarriage of justice, they are only a
ht-improvement on the mealy-mouthed utterances of Pilate,

ng-his hands and salving his conscience.

QF THE PRlB v
rdinary peoﬁ;le are increasingly aware of the danger of
ge ‘going wrong in our courts. Their awareness has been
ei;éd by a succession of notorious cases. It has been
a.:.ned by an adamant media which does not now share the
‘r;:f respect for the judiciary common in the legal
es in which the judiciary is typically immured. Some
":Jr.lon of cases are bound to miscarry. Wrongs will be
which cannot be righted. So much is admitted even by

22 There must

ost vocal critics of the present system,
_:}i'ality in crji:minal , as in any other litigation. Cases
~forever be :Eelitigated. Nor should the Jury system be
mined unnecessarily. Any human system of justice is
o make a few mistakes. So much must be allowed.
ut the point made by the critics of the present system
t the number of such miscarriages is far greater than
operating the system will acknowledge. And that the
test injustice arises from the way in which operators of
pfesent system at every level allow it to be manipulated,
rial, at trial and on appeal, with too much attention to
aqd procedures and insufficient concern about the risk
njustice. It is lawyers’ faults that we are accused of:
ntion to the familiar, comparatively simple rules and

dural requirements. Unconcern about the substantive




r}_ésues of injustice and innocence that lie behind.

¢iven that some component of error must bhe tolerated as

-:;,_n inescapable attribute of our humanness, how large is the
:.éroblem of miscarriage of justice against which the critics
1 with increasing vociferousness? TWoffinden in his book

23

" ral

- giscarriages of Justice asks:

»How many miscarriages occur? It Is iIimpossible
to tell, especially since the field can hardly
be adegquately researched. Arthur Keoestler made
a persvasive polint Jin 1856 when he commented,
apropos of the Evans Case, that ‘it Is not
unreasonable to assume that the number of
undetected errors may be greater than we
believe’. Fhenever a judicial error came to
lrLght, the temptation in those days was to
regard It as exceptional. wWrong, argued
KRoestler. The correct Inference to draw was not
that the occurrence Iltself was exceptional; but
that It reguired exceptional luck to be able to
detect one.”

-Ludovic Kennedy in 1956 estimated that between 200 and 300
~ innocent people are to be found in British goals at any one

24 E D Radin in 1964 suggested that there were 14,000

_ time.
i cases a year in the United States or a 5% error for people
;gaoled. A more recent study, involving some empirical
_research, by C R Huff and colleagues, concluded that there

_ Were one or two miscarriages for every 200 persons convicted

. by the notable research of Dr John Baldwin and Dr Michael
.. MeConville into cases before the Birmingham Crown Court in
©1975-6. As a result of their research they concluded that at
.least 5% of defendants were convicted "in doubtful
' Circumstances", 29 It is said that more up to date
- Btatistics are not available because further research by
Baldwin and McConville was not permitted by the Lord

Chancellor’s Department. 26

of felonies, ie a margin of 1%. A higher figure is supported‘

- e PP ——




There are, of course, various apologists for these

igures. What do they say? Some of the persons convicted

would in fact be guilty, though not properly proved to be

ch. Some would surely be guilty of other offences (an

cuse sometimes given by police who ‘“verbal" prisoners or

'c',;d them with presents" ie plant evidence on them). More

oughtful are the system’s defenders who assert that a

ﬁeg'l;ee of error is built into the peculiar institutions we

ve accepted:

The jury, which is an accident of history but

which has constitutional and democratic

attributes that outweigh the occasions on which

it falls prey to prejudice, passion and
27

emotion;

The accusatorial system of criminal trial,which

disclaims a search for the truth and prefers,

instead, to enhance liberty by imposing the duty

on the Crown to prove its case beyond reasonable

doubt .28 This may lead to elements of

artificiality in the contest. But it does so

for the purpose, thought justifiable by many, of

controlling and limiting the intrusions of the

state in the life of the individual; and

Convictions which are recorded in an open trial

and generally at the hands of a jury can only be

set aside by a similarly open procedure on

appeal. This rule not only diminishes the

Executive Government’s control over the criminal

justice ];)ro-::esas.z9 It also maintains the

openness and public character of our criminal




justice system. It defends us from the secret

trials of other lands.

other systems have devised gquite different institutions
for administering the criminal law and controlling the
(j‘oercive powers of the state over individuals in it, The
“examining magistrate of France and the Prokuratura of the
‘goviet Union30 doubtless avoid, by their procedures, some
:c:onvictions which may occur by ours. No doubt we can learn
from the civil law system. In England, you have close at
fi-.and, in Scotland, an alternative procedure with which to
stimulate the smouldering fires of legal imagination.31
‘your new association with Europe, and with its judicial
‘institutions profoundly affected by the civil law, will
andoubtedly, in time, affect your vision of the appropriate
- means of administering public and criminal law. But for the
moment you are -~ as we in Australia are - heirs to a very
‘special system which has grown, in large part, by accident.
‘It is a system which has as an essential idea, a notion of
‘the relationship between the individual and the state which
I, for one, would want to preserve. Because, in Australia at
least, it seems unlikely that there will be any fundamental
‘change in that system in my lifetime, it is more appropriate
for me to address attention to repairs of the current system
‘that will help to reduce the risks of miscarriages of justice
‘in it. Larger reforms, which will overthrow that system, can
A:_-fsafely be left to bolder spirits.

The things to be done begin at the police station.
They continue at the trial. They arise most urgently after

Conviction and on appeal. They continue while ever a

wrongful conviction stands.




AEF F_POLICE PROCED

Much of the recent debate about miscarriages of justice
f[haﬂ focused on the appellate system and its alleged defects.
7'_,‘-_:;mdges, especially senior judges, are very visible targets
'_ for anger; sometimes justifiable, about miscarriages. But a
.: ;_;ensible system will strive to avoid injustices occurring in
the first place. This is why much attention has also been
:'given of late, in Britain, Australia and other jurisdictions
" of the common law, to reform of police investigation of
._; offences and pre-trial treatment of suspects.32

i Upon one view, it is the contradictory and apparently

-uynattainable obligations cast upon peolice and other

. investigators which has led them into bending and twisting

rules with consequent risks to the safety of convictions

which follow. In 1978 the then Metropolitan Police

. Commissioner {(Sir David Macnee) told the English Royal
7" Commission on Criminal Procedure that the reason for abuse of
police authority was the artificiality of some of the rules

- imposed upon police by the law. He blamed Parliament for

failing to give police the power they needed: 33

“[HMlany police orfficers have, eariy in their
careers, Jlearned to use methods bordering on
trickery or stealth In their Investigations
because they were deprived of proper powers by
the legisliature.”

Most frequently criticised is the denial of any right to

arrest a person for .1'.nterroga‘t:.i.on34

and the obligation
imposed by law to take a suspect, reasonably suspected of
 having committed an offence, as soon as practicable before a

" justice.35  How, police ask, can they perform their duties

. fox society under such absurd constraints? Yet once an




'f:fj_cer sworn to uphold the law, begins to twist and bend the
.l.&Wr cynicism and manipulation have set in which may pervert
that officer’s performance of other duties and undermine the
r‘mtegrity of his or her work.

That is why the Australian Law Reform Commission in a

‘report of 1975 proposed a new statement of police procedures,

improved training of police and a more realistic control of
?olic:e activities, subject to more modern and appropriate

36 The police welcomed the

checks and balances.
-Vl‘powers. They opposed bitterly the comitrols and
‘igjzecfcs. Although Bills to implement the report37 were
itwice introduced into the Australian Parliament, neither
passed into law. As recently as April 1991 another Bill was
enacted which is partly derived from the Law Reform
_commiésion's report.38 Public criticism of this new
‘measure claims that the law makers have caved in entirely to

the police objections. 39

Certainly, a number of old common
-law rules have been overthrown.

The desirability of clearly stating the rules governing
police cannot be gainsaid. The high desirability of
improving police selection, training and employment
conditions cannot be denied, given the great power which they
‘enjoy and responsibilities which they shoulder. United
States studies have demonstrated, that while a medical
practitioner receives some 11,000 hours of training, an
embalmer 5,000 hours and a hairdresser 4,000 hours, the
average policeman receives little more than 200 hours of

'8ustained rigorous instruction.40

Things are improving.
But we make great demands upon police many of whom (at least

until the recent past) were chosen for physical size and

_12_




ingth rather than for the skills really needed in an
qurupt, modern, technological police service,%l

pefore it joined the graveyard of other reports on
iminal procedure, the Australian report joined the others
~urging the greater use of technelogy to enhance control
wer critical police decisions by the independent judicial
inch of Government (as by search warrant and arrest warrant

42 It also laid down, as

ranted by telecommunications).
gsecurity for a new facility of time for police
interrogation, the obligation to require sound recording of

43

interrogation., It was this proposal especially that

'téracted calumny from the police. Their opposition was
clared to be ‘wnalterable” and »strenuous” .4
rfom the other side, civil libertarians criticized the
rovision for a four hour detention. They suggested that the
baiance struck by the common law, reinforced by the Judges
;3545 had been endangered.

There is a clear and urgent necessity to reform the law’
_fcr.‘i.minal investigation both in Australia and Britain. It
s}here that unlawful and oppressive practices flourish;
ofruption and cynicism breed and miscarriages of justice
nevitably result later J‘.n”courtrooms.

There are other features of our system which can give
ise to wrongs. They include in the decisions made to
rosecute offenders or later to review their convictions.
hey also include the obligations we place on police to
nforce "unenforceable laws" relating to gambling,
QEnography, sexual conduct and drug use. Likewise, they

Nclude inadeguate or incompetent procedures for handling

Qmplaints against police and for punishing or removing

- 13 -




police who wilfully occasion a wrongful conviction. This

- mach, at least, of the Australian report was substantially
j_mplemented.45 Both at a Federal and State level in
australia, Improved systems for handling complaints against
police, involving the Ombudsman, have been enacted.?7?

Judges for a century have voiced their suspicion about
unconfirmed confessions by suspects to police, later disputed
py the suspect. 1In 1833 Mr Justice Cave observed: 48

“...I always suspect these confessions, which

are supposed to be the offspring of penitence

and remorse, and which nevertheless are

repudiated by the prisoner at the trial. It iIs

remarkable that It Is of very rare occurrence

for evidence of a confession to be given when

the proof of the prisoner’s gullt Is otherwise

clear and satisfactoryy but, when It Iis not

clear and satisfactory, the prisoner I1s not

unfrequently alleged to have been selzed with

the desire born of penitence and remorse to

supplement It with a confession; - a desire

which vanishes as soon as he appears in a court

of justice.”

This feature of criminal investigation had been remarked on
earlier in India. But there the Imperial lawmakers did
something very effective to deal with the problemn. They
prohibited the admission into evidence of confessions to
police unless made hefore an independent magistrate.49
That rule still obtains in many parts of the Commonwealth of
Nations .20 Questions are now asked as to why a rule, good
enough for the colonies, was not good enough for England and,
I should say, Australia.>l Seemingly, the greater
perceived reliability of English and Australian police at the
turn of the century was thought to obviate the necessity.

Sustained judicial experience of the kind which

Mr Justice Cave voiced®? has led to repeated complaints.




n pustralia, the demands for sound and later video recording
agan to be heard with increasing insistence after 1962, such

‘as the judicial disquiet.53 In the face of police

»-opposj,tion and legislative inertia, the courts of Australia
:resorted to a strengthened rule for the exclusicn of evidence
unlawfully or unfairly obtained.3% 1In England at about the
;ame time, an enhanced power for the exclusion of such
‘.:evidence by judges was afforded by the Police and Criminal

55

‘gridence Act. In some parts of Australia sound and

f:w.rideo recording of confessions to police has been introduced

56 In other parts, the suggestion is

qursuant to statute.
"_still under study, thirty years and many injustices after it
_"was first proposed. As I shall show, the point waé reached
in March 1991 when the High Court of Australia felt obliged

‘to act.

;REFQRHS OF THE TRIATL

Identification evidence: One of the chief reforms
;that can be adopted at the trial of a person accused of a
criminal offence to reduce the risk of miscarriage is the
strengthening of judicial warnings about the dangers that may
-attend conviction upon contested prosecution evidence.

Some of the most shocking cases of miscarriage of
justice have occurred as a result of mistaken identity. It
was the clear establishment of the innocence of Adolph Beck,
-despite his identification by numerous accusers, which
‘triggered the moves that lead to the establishment of the
Court of Criminal Appeal in England and initiated similar
courts and additional proceduj:es in other common law
Countries, including my own.

The basic problem of identity evidence may be simply
iStated. Human memory is extremely fallible, particularly

_15_



th the passage of time. People see what they want or
.,ect to see. Unless procedures for identification are
srried out with impeccable fairness, there is a significant
gk of wrongful identification. All of this was reaffirmed
‘n Lord Devlin's report of 1976.57 The judgment of the
c;;lrt of Appeal of England in ZFurmbull in 1877 required

udicial warnings to be given.58

This judgment has proved
Ei_gh]_y influential, beyond England. It has been applied in
Lately, still more rigorous and detailed

tandards have been insisted upon.60

But by adopting its
guidelines, the Court of Appeal pre-empted legislation. This
J.d. not pass without criticism by Lord Devlin,b1

DBisputed confessions: Judicial warnings about
onfessional evidence have come much more slowly and this
Véspite the century old warning of Sir Lewis Cave. .

In Australia, the High Court expressly recognised in
977 that an unsigned police record of interview might be
abricated. 62 The practical and forensic difficulties of
hallenging such statements were reiterated in 1988.63 In
hat year, although the High Court refused to adopt a general
ule requiring warnings by trial judges, it held that, in the
‘circumstances of one case, a warning should have been given
’By the judge in express terms.b4 In a later case the
Court, differently constituted, rejected an argument that a
warning should have been given.

A chance to reconcile these apparently different
decisions arose in March 1991 in McKinney v The
Pueen. b5 All of the Justices of the High Court of

Australia participated in this appeal. By majority66 the




police: The majority said:

* Bxplaining this new

requirement of judicial warning to juries about the danger of

'convicting on disputed and uncorroborated confessions to

67

wiven the existence and Increasing availability
of reliable and accurate means of audiovisual
recording and given rthat the decisions in Carr
and Duke cannot be satisfactorily reconciled, we
are of the view that It Is Incumbent upon the
Court to reconsider the whole gquestion. Thatr
reconsideration Ahas led us to conclude that a
rule of practice should be adopted for the
future along the lIines suggested ... Iin (arr.
Marerial presented in the course of argument in
this case suvggests that there has been
significant progress In relation to the
audiovisual recording of interviews since (Carr
was decided. ... A4 rule of practice will operate
to counter the relative disadvantage accrulng to
an accused person who Is interviewed while In
police custody at a place lacking recording
facilities. And, as the means of recording
become generally available, the absence of a
recording will tend to bring the reliability of
& confessional statement into issue, thus
rarlsing the guestion whether ... a warning
should be given.”

- because it was expressed to apply in the future

" majority of the High Court of Australia said:68

“The contest established by a challenge to
police evidence of confessrional stratements
allegedly made by an accused while In police
custody Is npot one that Iis evenly balanced. A
heavy practical burden is involved in raising a
reasonable doubt as to the rtruthfulness of
olice evidence of confessional statements, for,
In the circumstances which Invariably attend
that evidence, a reasonable doubt entails that
there be 2 reasonable possibility that police
witnesses perjured themselves and conspired to

that end. oo [Tlhe contest is one which mayp
entalil other forensic constraints or
disadvantages. rhus, the Jjury should be

Informed that it is comparatively more difficult
for an accused person held iIn police custody
without access to legal advice or other means of
corroboration to Aave evidence available to
support a challenge teo police evidence of
confessional statements than It is for such
police evidence to be fabricated, and,

- 17 -
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agccordingly, It is necessary that they be
instructed, ... that they should give careful
consideration as to the dangers Ifnvolved In
convicting an daccused person Iin circumstances
where the only for substantially the only) basis
for frinding that guilt has been established
beyond reasonable doubt is a confessional
statement allegedly made whilst in police
custody, the making of which is not reliably
corroborated. Within the context of this
warning It will ordinarily be necessary Lo
emphasise the need for careful scrutiny of the
evidence and to direct attention to the facr
that police witnesses are often practised
witnesses and It Iis not an easy matter Lo
determine whether a practised witness Is telling
the truth. And, of course, the trial JFudege’s
quty to ensure that the defence case s rfairly
and accurately put will regquire that, within the
same context, attention be drawn to those
matters which bring the reliability of the
confessional evidence Into guestion. Egqually,
In the context of, and as part of, the warning,
it will be proper for the trial judge to remind
the Jjury, with appropriate comment, that persons
who make confessions sometimes repudiate
them.”

J:t;: is clear from a reading of this Australian decision, that
':inajority of the High Court of Australia had come to a
_t;nclusion that the time for general words of caution and
jﬁdicial appeals for legislation or to the exclusionary rule
had passed. Such was the perceived dimension of the problem
'alid the risk of serious miscarriages of justice, that the

Lourt felt obliged to take the stand it did. That stand is

designed to diminish the risks of miscarriage of justice
Bésed upon uncorrchorated disputed confessions to police,

In térms unusually strong for Australia, the dissenting
:jﬁdgments of the three minority Justices c¢riticised the
pgrceived departure from the Court’s earlier authority and
_tixe prescription of a future practice derived from experience
‘?ith police in New South Wales for application in all

Australian jurisdictions. Fear was also expressed that the

now the common law of Australia. It is a Jjudicial stand

i
I
}
i
i




en-handedness of the criminal trial would be unbalanced by
av

_',judicial obligation to give a warning which may appear to

lace the judge on one s8ide of the contest on an issue of
p

f_act-ﬁg So much was sald by Justice Brennan who reiterated
h:,s support for the proposals of the Australian Law Reform
commission report which he, as a Commissioner, had signed in
i975 urging the legislative introduction of electronic
recording of police interviews of suspects.

This Australian decision is not the first time that the
__‘“_‘j.‘udges have taken a bold stand to assert control over the
.&etail of police conduct by the weapon which judges have in
c;)urt to exclude, or warn against the use of, the product of
police actions. The Judges’ Rules in 1912 and 1918 did
“more than this. Whatever may be the criticism of the
“departure from precedent and-the invasion of the legislative
—:ﬁealm by "judicial activism"70, the nett result is surely
an advance for the constant struggle against ;miscarriages
caused by police *“verbals” and unreliable éonfessions.
‘Unless the obligation to give a warning is Vun-done by wvalid
‘and effective legislation, the new Austraiian rule will
"r_;ertainly expedite the installation and use of videotaping of
confessions to police. If this, in turn, réciuc:es the burden
f disputes over this issue, with time-—consgmq_'.n:g committals
voir dire and other procedures, it w.Lll be a great
‘blessing. And the result may be fewer wro‘ngfﬁl convictions
based upon contested confessions to police. Had such a rule
‘:been part of the law of England when the Elmuagﬁam Six
were tried, it is quite possible that most of the Six would
have been acqguitted by the jury given the: absence of

?atlsfactory evidence against some of them, save for the
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~ geientific evidence: The third area where particular

. care is needed relates to forensic scientific evidence. Two

‘of the Birmingham Six were convicted upon scientific
: evidence now conceded to have been unreliable. Partisan
,-‘ej';pért evidence can do terrible wrongs in the forensic
“getting. The judge, as much as the jury, will often be
_'_ignorant of the realm of discourse engaged in by the forensic
_' exbert. The accused may not have equal access to the
expertise in the possession of the Crown, simply because of
the ‘repeated experience from which the expertise derives.
:such_.exPerts may be too close to the prosecution. They may
lose their objectivity. Yet their wvery expertise may cloak
“them with the appearance of professional neutrality. They
‘may be over-confident of their skills and of the "science”
f.he_y apply. Dependent on those who call them, they may

72 All of this has been

‘unconsciocusly take on their cause.
said many times.

The moves towards the use of highly scientific

technical evidence is to be applauded, so far as it provides

an ‘assurance of proper convictions and a protection against

miscarriages. 73

However, a litany of cases now teach us
the lesson that expert testimony will only be as reliable as
‘.the_- honesty and integrity of the experts; the soundness of
the procedures they use and the accuracy of the knowledge
“they apply. Such warnings are voiced in the (Confait
Report, the report of the Royal Commission into the

Conviction of Mrs Chamberlain and now by the release of the

~Birmingham Six. They direct our attention to the need




-‘for safeqguards against wrongful conviction based upon the
: anreliable testimony of experts. Various options have been
proPOSEd to deal with this p::'oblern.74 At the very least,
judges should ensure that the raw data upon which the expert
ppinion is expressed, is faithfully preserved against the
possibility of later challenge and the need for rescrutiny
with the advance of further scientific knowledge.

Many other reforms are doubtless needed at the trial.
The variable quality of legal representation is often
mentioned as a significant source of wrongful convictions.
Courts are now much more willing to set aside a conviction
where the accused was incompetently represented by an

inexperienced advocate. 75

They should resclutely de so if
the transcript shows that the prisoner did not have a proper
trial according to law because o0f incompetent
representation. A jury trial largely depends for its success
upon a contest between two roughly equal and experienced
combatants. In such e¢ircumstances, the notion that an
accused has no common law right to legal counsel for a
defence against a serious charge is one which the judges
should reject as wholly contrar.y to modern notions of basic

rights and due process. .78

The notion that an experienced
solicitor, trained in the law, cannot appear at a criminal
trial (yet a junior barrister of no experience can) is one
which challenges commonsense. In Australia, even in States
with a separate Bar established by law, any legal
Practitioner, including a solicitor, has a right of audience
to the highest courts. It has been so in most parts of

Australia for a century. It has caused no difficulty

whatsoever. We watch with bemusement, even astonishment, the

'f
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jon of debates in England on this issue. I regret to say

ass
hat such debates tend to confirm the stereotype of the
nglish Bench and Bar as a club, nurtured in common schools,
inforced in common forensic experience and renewed in

"IAxared social life. 1In Australia it is not exactly the same.

BVE FORMS ON APPEAL
- and now I reach the tip of the iceberg. The Judges.
At the trial the reduction of the judicial recapitulation of
.»f;he facts is probably called for. Recent legislation in New
ésuth Wales has been designed to this end. In lengthy
,r-aviews of the facts lie the risks of misdirection and,
:Qometimes, the display of a lack of neutrality. But it is in
éhe Appeal Court that I see the preoblem. This has also been
the target at which most of the media fire of recent months
::.-n England has been aimed. It is the appellate system which
_‘ﬂ.?ls borne the brunt of the principal criticism. It has been
..,};iamed for a "catastrophic decline in public confidence". It
is the appellate judges who have "grievously missed the
‘opportunities to correct wrongs which have resulted in
77

injustice". It is those judges who stand accused of

ﬁlaying cut a paramount concern "in operating the system to
conceal its valetudinarian condition",’®

| The repeated charge against the appellate judges is
'npthing less than of a cynical unconcern with innocence and
;n overriding imperative to defend t-he public confidence in

the institutions in their charge at the tolerable cost of an

occasional sacrifice. " sit Iin this cell” writes a

;Prisoner, rnot because of evidence against me but because

0f the legal establishment’s pretensions to

Infallibility". 19




in a sense, these angry denunciations represent

omething of a back-handed compliment to the judiciary. Of

4e senior judges of our tradition, much is expected. They
ré the ultimate guardians of a semi-holy grail named
éritish Justice". When faith is lost and expectations
‘disappointed, in one of the most precious and admired
-iﬁgtitutions of society, angry people, used to disappointment
f‘oﬁly in the other branches of government, lash out. Thus,
here have been demands for the resignation of the Lord Chief
I;stice. There are calls for an earlier judicial retirement
ge.eo If a "bare footed procession" of penitent judges
rom the Law Courts to St Paul’s only just escapes the
ditorialist’s approval, the major accusation is of a “mind
ét“ which is "encrusted with forty year old ideas" .81
If the Judges are not just vain, proud, remote Establishment
igures insensitive to injustice, they are loveable old men
‘now “"helplessly, inescapably, tragically" out of their
épth.82

We, the Judges, can peremptorily dismiss such misguided
‘accusations, if we will. Some Judges have been so bold as to

-assert a duty to perform their functions as the law presently

have left themselves open to criticism by the petulant way in
hich they have responded to the attacks on their amour

RZ'OPJ:‘E. ‘It is probably true to say that, at least the

udges of the higher courts are quite unused to such serious,
ustained and pointed criticism. In England, the campaign
'PJfObably began with the Spypratcher Cases and continues to
his time, with vehemence.

An easy response in these circumstances would be blame
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the media. It is certainly true that the modern media in a
free society seeks targets and scapegoats, Nothing is

" pmaune.  BY convention the Judges cannot answer back in an
k effective way. But a free and vigorous media is an important
attribute of an open society. And it should be acknowledged
tholeheartedly that, in too many recent cases, it has been

. the media rather than the institutions of justice or the

judges, which have been vindicated. For example, it was the

sustained attention to the case over many years (when most
eitizens had forgotten and when Judges had thrice rejected
them) that saw Granada Television and the World in Action
maintain‘alive the flame of justice which ultimately required
t.the release of the Birmingham 8ix. Amidst all the
. extravagance of accusation there commonly lies a blinding,

gimple truth. Embarrassing as it is to say it, it must be

. stated. It was a band of loyal supporters who never lost
Vfaith in the prisoners, and a few discerning journalists who
‘ supported them, rather than the judicial institutions which
~actually led to the termination of that injustice. The
“errors of the earlier curial responses can, of course, be
;fully explained. They can even partly be justified on the
basis of the material as it was then before the courts. Only
in recent months did the final props of the prosecution case

~fall away. But the result is that a very large wrong appears

- to have been done. Rightly, the public want to know what can
" be done to ensure against repetition where there is no band

~.0of supporters, where there are no interested journalists and

. where the prisoner sits in a silent cell the victim of an
_exquisite system which has made a mistake.

This is not the occasion to recount once again the
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uI41‘f¢.1:tunate tale by which Vt‘he powers of the English Court of
appeals and its predecessor came to be circumgcribed. Almost
:certainly, as Lord Devlin majesterially showed,84 the
'éowers of the Court of Appeal were confined by the Judges in
a way that Parliament never intended.85 Later attempts to
i;evise that understanding of the function of the Court in
England have defied curial applications. They have ignored
rthoughtful commentary and criticism.86 They have resisted
. the manifest need for a wider charter.

' The result has been a derogation from the function of
he jury. Instead of following the old Stirland formula,
so that if relevant fresh evidence were admitted a new trial
before a Jjury would be ordered unless the Court was
_'Vsatisfied that the jury would inevitably convict, an
_ imperfect retrial by three _judges has prevailed. In the
‘result, a fiction has been accepted that the appeal judges
‘can get the ~“feel” of the case.87 They themselves can
~then judge, with the benefit of any new evidence, what the
’jury {(which gave no reasons) would have regarded as a safe or
‘satisfactory conviction. Lord Devlin compares the result of
“this approach with the legend of the judge who, at the end of

his judgment said: 88

"My brother Snodgrass, before he went off to
sleep during the last half of the argument,
authorised me to say that he rfully agrees with
what I fave just said”.

‘There is thus an appellate retrial, but one "at a

"disadvanta'ge"ag The disadvantage is that the appellate
Judges will rarely, if ever, have the time or the opportunity
to recapture in its entirety and in sequence the whole of the

‘evidence, mood and atmosphere of the trial. Yet that is what
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pey are authorised and required to do. Three judges

second-guess the silent jury; Dbut without the constitutional
authority or forensic advantages which that jury enjoys.

It is natural that appellate judges will apprecach a
challenge to a jury’'s verdict, even on the basis of fresh
‘evidence, with a degree of distaste. Common experience tells
them that most jury verdicts are sound. If there has been
:error of direction, the verdict can readily be guashed. But
.quaghj_ng a verdict may regquire a retrial. It is a retrial
thch must be had at wvery considerable public cost. Quite
,gpart from the private and public legal costs, there are the
'-opportunity costs of police witnesses and other citizens who
must stand idly by whilst, once again, they wait to give
evidence - frequently in a trial extended by painful
;comparisons with earlier testimony. The appellate judges
will have seen the remarks on sentence. They will know (as
often is the case) that the accused has an anti-sccial past.
‘They cannot approach the case in quite the same way as a
.jury, which knows nothing of these things. Nor deo they have
the time, typically, all of them, to read the entirety of the
transcript of what may have been a trial lasting many days or
even weeks. They visit the evidence, on the invitation of
competing counsel, skipping from one passage to another,
Rarely do they capture the subtle atmosphere of the trial.
For such things do not readily emerge from cold pages. These
. are the reasons why, in civil trials, so much deference is
paid to the advantages of the trial judge or jury, who see
‘the evidence unfold in sequence and observe the witnesses

~giving their testimony.90
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We should follow i.érd Devlin's warning. We should
onfine the_function of Courts of Criminal Appeal to
:tr,-nsidering whether credible and relevant fresh testimony is
vailable. If it is, then, save in cases where such evidence
could not possibly have altered the jury’s verdict, it should
é the duty of the Court of Appeal to order a retrial. This
as the position previously. It safeguards the
onstitutional function of the jury. It avoids undue
?eculation by the Court of Appeal on what led the jury to
ts verdict. It minimises the risk of a retrial but by a
ourt of Jjudges, operating under a severe disadvantage. It
.conforms to international human rights law which requires
ﬁat a person should be convicted only upon evidence brought
against that person at a trial. As the additional evidence
as not at the trial, the conviction cannot 1logically rest
dipen it. The expense and inconvenience involved in restoring
his approach will be a small price to pay if miscarriages
re thereby diminished and the confidence of the community is
recovered.

It is out of recognition of these considerations that
demands are now made for change in the appellate rules. In
-j_:he United States of America, where the. Constitution builds

protections for due process into the earlier phase of

criminal investigation, appellate review of criminal

convictions has, until lately, been limited.?1 Only in

ecent years has it begun to approach even the imperfect
tandards which we have taken for granted.92 In Australia,
celebrated cases have attracted the necessity of Royal
éommissions and other judicial ingquiries. In my own State, a

articularly useful procedure of judicial inquiry and report,




frequently utilised, is provided under the Crimes Act.

gection 475 provides:

ng75 Whenever, after the conviction of any
person any adoubt or gquestion arises as to
Als guilt ... or any mitigating
circumstance in the case, or any portion
of the evidence therein, rthe Governor on
the petition of the person convicted, or
some other person on his behalf,
representing such doubt or gquestion, or
the Supreme Court of its own motion, may
direct any Justice to ... summon and
examine on cath all persons Iikely to give
material information on the matter
suggested.

“In practice, such investigations are usually initiated by a
“.petition to the Supreme Court. A Judge of the Supreme Court
is appointed to conduct the inquiry if, administratively, the
".__;Vr_c:ourt considers that course justified. If doubt about the
conviction is reported to the Governor, the Executive

“Government invariably recommends a pardon. This procedure,

hwhich is outside the ordinary criminal appeal, respects the
‘constitutional role of the courts by the convention that the
""investigation is done by a Judge of the Court. At this very
:'time, an investigation by a Judge is under way into a
‘petition complaining about the alleged unsafety of a
.u"conviction in 1965 based upon forensic evidence. It is the .
fsecond such investigation of the same case.?3

The controversy posed by recent experience in England

‘relates to the institutional arrangements which should

replace review by the Court of Appeal, whether on the appeal
‘of the prisoner or reference of the Home Secretary. The
Suggestions put forward include the enhancement of the

-Procedures of the appellate court; the creation of a new

‘2ppellate court; or the creation of an entirely different

‘tribunal to include persons other than judges .4
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Whilst I understand those who defend the constitutional
p r;:ppriety of review by courts, honesty requires me to say
{-,l;at the strongest argument for a separate tribunal is the
"';;treme difficulty which appellate judges face in finding the
time to reconsider all, and I mean all, of the evidence at
the trial in order to decide whether a conviction can safely
gtand or must be set aside and a new trial ordered. On the
ot‘her hand, I can also understand the fear olf a non-judicial
%;ribunal, serviced by officials, standing outside the
L;ldependent judicial branch of government, empowered to set
aéide jury verdicts and to put at nought the sentences
é@blicly pronounced by judges.

A compromise which respects the jury, upholds the
ublic trial, maintains the openness of c¢riminal procedure
yet deals more resolutely and effectively with suggested
scarriages is what is needed. Statutory provisions which
r_néke clear the warrant of the Court of Appeal to set aside a
risky verdict, requiring a retrial by jury on all available
evidence, is to be preferred.95 A supplementary procedure
for extra curial but judicial investigation originally
existed under your statute but was repealed for lack of use.
i_n the light of experience elsewhere it may be a procedure
which should be revived. It has the advantage of maintaining
judicial review but conserving such cases to a single judge,
who will typically have more time to devote to the inquiry
whilst the appellate judges get on with their often mundane
énd tedious, but necessary work, where judicial skills are
‘}nchallengeable, of reviewing convictions for error of law or

in directions given to the jury.




{SSIQN FOR JUSTICE
.1 have now lectured you too long. I must not, like
putstay my welcome with boring advice, tediously

eated. Reviewing the feature film on the Clhamberlain

s5e, the Guardian newspaper in England declared:?6

vOne comes away from the film feeling that a
_ soclety with such a capacity for self-criticism
must possess a guod deal of inner strength.”

an now repay that compliment. The Age newspaper in

ibourne, commenting on the release of the Birmingham Six,

'fr_:e.ntly declared:?’

"There Is something positive to be said for a
system that, standing condemned, Is able to find
itsellf guiliy.”

What first takes us into the law? For some of us, it
Ey ‘be a family tradition. For a few, it may be the hope of
high salaries or rapid advancement to positions of power,
v_il honours, decorations, a life dramatic in youth and
noured in old age. Well, that is not enough. Delivering
.8 -Holdsworth Lecture on “fhe Lawper and Justice”, Lord

qés of Chelsea declared:?8

"Our Law Schools (fto] turn out men and women
who, as well as becoming competent
practitioners, take a keen interest In the
gquallity of our substantive law and the
efficiency of our legsl system and intend to do
what they canp Iin the course of thelr
professional 1lives to improve them.”

He-,.-went on: 99

"When my obituary comes to be written I do not
suppose that [t will be sald of me that as a
Judge I always strove to do justice. But If it
Is said - and in my then place of residernce I am
Dermitted to read The Times - I shall not regard
It as an ungualified compliment.”
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ot that is what most of us would wish to have said. That we
.stﬂrove for justice. That never like Pilate did we wash our
ands . That we were ever alert to the risk that we might
e§ome instruments of wrongdoing and of injustice to a fellow
,_ﬂ;ﬁ,an being. We should never be content with the forms
'og justice. As Jjudges, above all, but as lawyers of every
ank, we should daily renew our commitment to Justice
;cording to law. aAnd the first obligation of that
o';mj_tment is to strive for justice.

Nowhere is that mission more vital than in criminal

investigation, at criminal trials and in criminal appeals.

4

‘Here is where our system is most accurately tested. It is
here that its fairness matters most.
And now we wander out into the streets of this famous
= city. HNot far from here the precious legacy of English law
; was nurtured. On the fragile ships, down the Thames, that
‘iaw travelled to every continent, including my own. Even as
I speak, courts in far away lands are applying the wisdom of
Judges carefully written down and recorded in years gone by
in this metropolis. It is a mighty legacy. It ranks with
the English language,- English literature, English ideas of
freedom, English sports and English commitment to commerce
%md science. These are the abiding gifts of the English. It
-'_iS imperative that this generation should prove itself worthy
‘1i:o receive, and capable to enhance, this most remarkable
legacy.
| In his Four Quartets T S Eliot declares ‘;:hat:100

"Right action Is freedom

e
.o are only undefeated
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Because we fave gone on rrying.”

We, the judges and lawyers, must go on trying to

' improve the system of criminal justice. Without arrogance or

 gelf-satisfaction we must learn from the lessons which

piscarriages of justice teach us. We must have the humility
to acknowledge error. We must have a sense of urgency to
ensure improvements in our institutions. And we must never
rest content with institutional injustice which we have
failed to repair when it was in our province to do so.
poubtless these are most exacting standards. But it is the
highest tribute to our judicial forebears that they are the
standards which our communities expect of us today. We must

not fail.
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