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The Peoples’ paily, the official organ of the
'A‘se Communist Party, carried an unusual lead story on
March 13%1. It concerned human rights in China. Without
much as a word about the killing of citizens in Tiananmen
qgare, the trials of pro-democracy students throughout China
d -1£he execution of one such student in the preceding week,
Peoples’ Daily declared that human rights in China
]’,'t;.‘ "more reallstlc, equal and extensive" than those
isting in Western countries, The view of human rights in
Vuch countries was called "unscientific, incorrect and
oﬁtr;wed" China was said to provide superior human rights
here they rally mattered, eg the treatment for the old, the
aq-cliicapped and ethnic minorities. The Peoples’ Daily
o'xitrasted the current state of human rights in China with
he position before in 1949.

7 The notion of a right to speak out against the régime
"maj_} be enshrined in the constitution of the Peoples’ Republic
£ China; but putting that right into practice is another
hing. Events such as those of June 1989 in China, and other
vents closer to home in countries which share an apparent

ommitment to Western human rights values and to the rule of




éose the gquestion whether such notions are truly
végsgl. Are they, instead, like the Westminster
;ament, a delicate plant neot likely long teo survive in
Eérent climates, with significantly different legal and
fﬁral traditions?

. 7his is one of the subjects tackled by the authors of
; important new book. Although its focus is cast more
sly than constitutional, human rights or legal concerns,
is an important boock for members of the Australian legal

fession. It is written by two former officers of the

fustralian foreign service. They draw on their extensive

Vervalues and achievements of Asian communities and
étérmined to communicate some of the essence of these values
0.'Australians. The book’'s message is that Australians, like
ror not, must adjust to the place of Australia in the
-id. Over-simplifying the message somewhat, the authors
sontend that China and the Four Dragons (Taiwan, Republic of
;éa, Hong Kong and Singapore)} remain profoundly influenced

fthe cultural inheritance of the Confucian ethical

ltimately not on thions of human rights but of human
iigations; not on the individual but on the community;
d:not on the rule of law but the rule of wvirtue or, in
actice, of powerful men.

Australia finds itself in a part of the world which is
haéging rapidly. It is clearly destined toc be influenced
i iquundly by the resurgent economic and political power of

at the authors describe as "the North Asians®. To "North

'Sians", Australia is something of an historical

rience in Asia. They are plainly sympathetic to many of

@dition. They state that this tradition is based




ﬁrénism: a basically European culture left over South of
=after the departure of a former European celonial
ire. To the extent that Australia is considered at all in
J_;rl thinking {(which is not much) it is seen as a place
npathetic to Confucian values and one condemned to a kind
isprganised mediocrity.

The authors do not judge this clash of cultural norms.
:hﬁyfstate the obvious. If Australia is to find its place
?that of its people}) in a region increasingly likely to
fba ‘dominated by the "North Asians", it must become more aware
heir approaches to fundamental issues: including such
sues as human rights and the rule of law.

1:0n specifically legal points the authors have a number
of . important things to say. For example, they trace to a
rring debate between Confucian and legalist factions
throughout Chinese History" a suggested tension between rule
law notions and "government by Man or Virtue". In Zhe
2lects, Confucius declared:

“Lead the people by laws and regulate them by
penalties and the people will try to keep out of

gaol but will hAave no sense of shame. ILead the
Deople by wvirtue and restrain them by rules of
decorum, and the people will have a sense of

shame and moreover, will become good.”

eh superficial familiarity with the societies of North Asia
déﬁﬁhstrates the continuing impact on them of this Confucian
lhstruction. Confucius may simply have captured cultural
iﬁs which were already well established. But by expressing

hem clearly, he provided a banner to those Chinese (and

ther Asian) communities who question legalism and individual

ights, promoting instead the power of the state as exercised

_y;its highly educated &lite.




;nfucius' teachings gained widespread support in China
xically because the Quin Dynasty (221-2d7 BC), the
‘to unite China, was a period of Draconian law. It was
 § during this period the tenets of legalism
inated, rigidly stressing the letter of the law over
other considerations, that the teaching of Confucius and
;dred Philosophers who succeeded him gained the upper
in China. They have maintained that upper hand,
Qrding to the authors, in the evolution of Chinese
ization over more than two thousand years since.

Whilst Asia remained closed, or later subsexrvient, to
érn cultural and economic interests, this differing
sophy and world view waé Asia's concern. But in an age
lecommunications, international travel, growing
national trade and interjurisdictional contacts, the
ffering perception of the rdle of the law in society held
hina, and countries sharing its Confucian legal
éophy, have become much more relevant. Nowhere are they
mportant than in the Pacific and for countries like
ralia which look set to come increasingly under the
uénce of the economic power of the "North Asians”.

‘The book traces the early and later acgquaintance
wéen the Asian communities and "the Christian
bgrians“. It sketches the importance of the nineteenth
fﬁ#y: leadership of Japan, of the Chinese Revolution and

Vietnamese "triumph" over the United States. It outlines

pervasive influence of the Bnglish-speaking people in the
'béf‘bodies which were established after the Second World
The authors suggest that the North Asian communities

content to watch these global systems "decay, until




sgre mounts to oblige them to accept leadership without
ming involved in overt contests and conflict".

1t is in this context that the authors urge the
;ortance of achieving an understanding in Western countries
‘tﬁe modern form of renaissance of Confuclanism" that lies
1;1d the "economic miracle" of Japan and helps to explain
o.the rapid advance of the Four Dragons and to foretell
he .reconomic advance, in the twenty-first century, of China
gelf. Amongst other things, the high emphasis on rigorous
1.1 ruthless competitive education and the allotment of

etime positions in government and private bureaucracies
"be traced directly to Confucianism. The authority and
'slponsibility carried by officials who rule society is
.depted “in a manner unthinkable in a non-Confucian
nvironment”. Asian societies lay emphasis on the rule of

rather than of law, to maximise harmony and cohesion.

héy stress ritual or rites and ensure that individual

ctivity is pursued within a framework of established
e'r':emony and courtesies which help to preserve the social
onsensus.

The authors note that, to the degree that Western
bservers perceive what is happening, they tend to be

critical of the "less than rigorous application of the exact

etter of the law" in Japan:

"The long Confucian-legalist debate which runs
through Chinese history gives a dimension to
Chinese and Japanese perspectives on the law
which 15 lacking in the West where there has
been no similar contest over the merits and
demerits of a legallst approach to the ordering
orf society.”

ing to understand such a fundamentally different




mental tenet, not seriously to be gquestioned.

ur system, like the Confucian, law is sustained by

Snecientiously to accept such a limited réle. That is why

ioning of such a notion comes as something of a

as a major war aim of the Allies in liberating

the establishment of a "New World Order". He

which, in the minds of North Asians, the United.

To what extent have Western wvalues, led by the
.'p of the United States, re-established their hegemony
nternational institutions that will design the shape of
e word in the twenty-first century? To what extent will

generation of young people in Asia, exposed to




re. The wvalue to Australian lawyers in particular is
that world appears destined profoundly to influence our
f the globe in the years immediately ahead. According
he authors, Japan, China and kindred societies will
nue to grow in power. They will increasingly play down
rn concepts of rights and individualism in order to
ise national purpose and community obligation. They
e little constrained by Western notions of legality,
ept where these are an essential part of maximising
tage. Recent events in Singapore and Malaysia lend

¢ to these predictions.
Clearly, it will be important for lawyers of the
‘estern tradition, dealing with lawyers in these fast
gdeveloping economies, to be aware of the different starting
its for their approach to "legal" issues. Supporters of
universality of notions of the rule of law and human
s point to the persistence of support for them in
tern Europe, despite forty years of autocratic rule.
doning departures from human rights in developing
ntries may be seen, from this perspective, as involving a

#ural judgment that rights of individuals in such

ggﬂtries are less worthy of respect than those of people in

élpped communities.
On the other hand, the established philosophies of Asia
ted for millennia before the comparatively recent attempt
define universal human rights. It cannot be expected that
uch philosophies and attitudes to law and to society, can be
wept aside in a generation or two. There may even be
@ssons which Confucian societies, with their emphasis on

ommunity and obligations, may have to teach the




t-asserting societies of the West, including Rustralia.

- Looked at from the perspective of the end of the barren
tes of tﬁe Cold War, and the demise of international
qnism, there seems little doubt that the twenty-first
ury will confront different and possibly still more
nt idenlogical forces. One of these is clearly the rise
:é;xndalnentalist religions. These include fundamentalist

ristianity, Hinduism and, most especially, Islam. We

eady have clues of what is boiling there. The value of

mot now be ignored. And as the authors demonstrate, it is

ld legal order which may not be as new as some people
ently expect.

The book can be criticised on a number of grounds;
here is some repetition. There is no adequate critical
nalysis of the arbitrariness and political oppression of a
- of "Men or Virtue". There is no reflection, for
=inplee, on the lowly status of women in some Asian
mmunities. Confucius meant what he said when he talked of

Yule of men or virtue. There is no index. The cover

itérial does not disclose the background and credentials of
e authors. But these are comparatively small points when
Qhed against the value of the basic ideas which the
Authors have distilled and presented. And distillation this
In a book of 109 pages, freed of footnotes and learned
scourse, they have conveyed an important message relevant

ﬁll as we approach the 2lst century.






