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In considering the implications of HIV/AIDS for human
ghts, it is important to have a clear understanding of the
tur_es of this target of our concern. Good ethics and just
i;e more likely to emerge from a clear understanding of

 features of the epidemic, it modes of transmission and

fc_jl&_aracteristics than from pre-conceived conceptions based
n _-_-fear, hysteria, religicus conviction or other grounds.
"—pﬁéure that we retain our sense of proportion and limit
fdgétions from human rights in connection with HIV/AIDS to
se strictly necessary, it is wuseful to know something
abo’u't_ the present size and projected enlargement of the
1’_—'§ 1ém-1 We should also be aware of the available
,he.rffpies and prospects for a vaccine and a cure. EKnowledge
£ "t_f}g latter reinforces a sense of urgency about developing
__f_eétive but just laws to protect societies and the

1'i'f'i'ﬂi-vj_.t:hzlals who make them up from the spread of the virus.




aAIDS is a viral infection which‘suppresses the body's
“.{mmune system.2 In the worst cases it goes on to destroy
i,éhat system leaving the patient vulnerable to opportunistic
{pfections which would otherwise be readily resisted by a
 __ ﬁealthy immune system. The HIV virus invades and kills the
V"'i.':f'body's white blood cells (called T-cells). - As this occurs,
éﬁ_seases which rarely affect a person with an immune system
which is intact can prove seriously debilitating (and later
‘fatal) to those infected with HIV. AIDS, caused by HIV, is
‘.: thus the end stage of serious and often fatal illnesses. The

;end-stage illnesses will typically involve one of a number of

. infections or malignancies, some of them otherwise quite

- 'rare.

The HIV virus has been isolated in most body £fluids,
“including blood, semen, saliva, tears and urine,. However,
‘only blood and semen have so far been implicated, by

" substantial epidemiological evidence, as a cause of

. transmission of HIV. Mosquitoes, sneezing, casual contact,

social interaction, toilet seats and door knobs can be ruled
'out as modes of transmission. Fortunately for humanity, the
AIDS virus is not easily acquired. It is unstable out of the
‘human body. It is impeortant to make these points to repel .
the worst fears generated by beliefs to the contrary. Such
- fears have taken their toll in the past. There is no reason,
~in today’s informed society, to repeat these errors.

There are other features of HIV/AIDS which have to be
.. noted in designing legal responses to it. It is useful, for
exXample, to have an idea of the dimension of the problem now
and inp brospect, and as clear a sketch as possible of the

“Individuals and behaviours most at risk. The reported cases




'bbﬁied by the World Health Organisation total more

AIDS has been reported in virtvally every

The number of cases reported seriously

5time£es the number of actual cases. Furthermore,

e;s:e ts simply the end stage of the condition. It is

f ﬁhe iceberg. Behind it lies a wast number of

fe_-e{:ed with HIV, but presently symptomless: most of
_pai:enﬁiy in perfectly good health.

ong first period ‘of HIV infection may last

AHowever, typically, in the adult, it lasts

;,g'ht'lfeers. The second stage sees the onset of

late:d_i complex" {ARC) with physical signs and symptoms
'ccompanled in the significant drop in the T-cell
It . :.s the third stage which is AIDS, properly

Th.‘LS is a condition diagnosed by reference to a

of - now J.nternatn.onally accepted criteria. Although

are imperfect, expensive and not

Furthermore, they frequently cause

meffects. In these circumstances, the WHO

of the rise in cases of HIV and AIDS  throughout
1d ‘pfe_eixces various estimates. The most conservative
thaﬁ_: _:‘5 million pecple in all continents and most
': a(:l‘:'ze:“already infected with HIV. By any estimate,
er : 13 “.'rising rapidly. In Australia, 2,494 cases of
d“ been reported to +the National Centre in HIV
logy‘arlld Clinical Research by 1 March 1991, In the
'18 025 cases of HIV infection had been reported.’

f:.gures obviously understate +the dimension of the




*ffélian exposure to AIDS and HIV.

.'Although HIV and A

ner, different patterns O

DS attack human beings in a common
{5 _gical man f the infection have
fj‘-‘a in different c:ouni:::'ie'.s.4 An analysis of the
te?m which have emerged £from the first decade of the
dy ‘of HIV/AIDS in different parts of the world discloses

& princ ipal patterns:
ion amongst

'fi?attern i sees most cases of infect
homosexual or bisexual males, and urban

intravenous drug users. rTypical of this pattern

,.Ewas an early spread through blood products

_"(transfusions) petween the late 1980s and 1985;

put this has now largely ceased in developed

Ebuntries by reason of procedures of bloed

screening. Heterosexual transmission, although

_increasing, 1s only responsible for 2 small

Y

percentage of cases. Australia, New Zealand,

North America and wWestern Euraope fall into this

pattern.

pattern _II involves typical spread of the

_infection through heterosexual transmission.

Here the male/female ratio 1is approximately

L 1lel, Mother to infant transmission is also

common in this group: Intravenous drug use and

- homosexual transmission occur at a very low

“level. gome spread still occurs through

:» contaminated blood. This pattern is observed in

. sub-Saharan Afxica, Latin america and especially

the Caribbean; and

- Pattern III has a low level of infection with




ozﬁééexual and heterosexual transmission being
gﬁfnented with other cases involving persons
av:.ng contact with those who have travelled
j:bm.'Pattern I or Pattern Il countries. This is
he ' pattern currently found in Central and
aétern Europe, most parts of Asia, North Africa

nd «~most of the racific. Countries are

gnstantly moving from one pattern to another.

or: V'example, Thailand is presently experiencing
;i;:fa-pid increase in HIV infection spread through
'e;;ual activity and drug use. Among the
.stimated 60,000 intravenous drug wusers in
Ba.n_:gkok, the prevalence of HIV infection rose,
l‘}:‘y'"_WHO figures, from less than 1% in August 1987
to ‘about 40% in January 1989. Obviously, such
- whose sexual orientation will mirror

that. of the general population - may provide

to spread HIV infection rapidly;

IIto Pattern II.

olatjion is a traditional response of fearful
communities to the appearance of an infection or contagious
Quarantine existed in a primitive form in

times, as the record of treatment of lepers

d in the Bible demonstrates. Leprosy was well
@stablished in Western Europe in the early Middle Ages. It
nd 15th

Under typical medieval regulation of leprosy, anyone

ticed a neighbour, or even a spouse, with a skin




. was obliged to inform the authorities, whether
-wor secular. A Lepers’ Court was then convened.
. trials" were  numerous. Acquittals  were

Lepers were obliged to submit to varxious forms
ment, all of them useless to the patient because
was at that time incurable. One treatment reported

of castration: an entirely irrelevant response to

ng leprosy. More frequently +the sanction was

exclusion from the community of the faithful,

They were not

o bathe in rivers or go about bare-footed. They had

special clothing which singled them out. They were

ed from encroaching on persons who were not

At né'i_:‘ed. They had to attend: church services from a
and in special places. They lost c¢ivil rights.
bu‘id,.not make a will. They were not entitled to a

They could not be buried in a Christian

’lague, the Black Death and other epidemics.6
_ w+is against the background of “public health"
esé'i'ise‘é!".to_ epidemics in the past - the horrible deprivation
r,n,uman-l' rights, generally without commensurate return in
ent of the epidemic - that we approach the problem of
the modern world. This is the first
Oll_t_i_.nental epidenic. It is a wholly modern and

ly new viral condition. Although it had some simian




ssors, HIV was not detected in human beings until less

o v}b--:‘decades ago. It is the universality, novelty and
urapli}ity of HIV/AIDS whicI} presents special challenges
"1;.5‘.Iclzular fears. These fears have led to calls for
ry universal compulsory testing; mandatory testing of
c’uiar groups Or persons, legislation targeted at
idu;];s, (generally those who cannot answer back), or who
1réré;dy stigmatised by a frightened community. It is in

éji,ch moments that human rights matter most.

QPPORTUNT

‘*all fpuman beings are born Iree and egual In
dignity and rights. They are endowed with
‘reason apnd conscilence and should act towards
- each other In a spirit of brotherhood.”

x:.st language. Now we would say that we should act
rds:.: each other in a spirit of humanity - or of
br”o_.therﬁood and sisterhoed. Even the Universal Declaration
d 4_{not entirely escape the deep wells of attitudinal

1_1d§_i.ce that lie hidden in every language. But of the

and ask what lesson this pivotal




nccruelty, and It Is also replete wIth
yamples of human triumph. The world-wide
triggle  against — war, racism,  poverty,
nlonialism and totalitarian repression all

tify to the truth' that while men may be
ppressed by slavery, the urge for freedom will
srsist undiminished and while death may breakx
n’s. bodies,, it shall Ahave no dominion over
iz souls.”’

including gender, disability and sexual

Each generation reguires teachers to lift the

the eyes of +the people to see unjust

tion wherever it exists. It is an unremarkable

ecisjions of the courts responding to the claims of

‘equal opportunity in society. How quaint, even

gem the judicial responses of the time. In 1873 -

cladif~of a woman, Sophia Jex Blake, who had applied to

the Faculty of Medicine at the University of

the world is turned on its head. Not only are

women doctors, judges and barristers. Women are

I'iéi:e. In law schools in Australia, for example, the

ty}bf new entrants are women. The Lord Ordinary of
did not 1live to hear of Madam Curie or the great
f iwomen doctors at Edinburgh and elsewhere who made -

ti_;nue to make - a marvellous and egual contribution to




he point to be made is that the lessons of human

g--and egqual opportunity are constantly being taught.

them, we need courageous and forthright

see more clearly than others wrongs being

have the courage to protest and the will to

e~ .society for the Dbetter, often in the face of

"ei-fteachers will seem trite, even self-evident. It will

seem surprising that such instruction actually had to be

ivilization, and in the recent past, could hold such

and wrong-headed attitudes towards equal

pportunity for women. But at the time of changing social

tﬁdes , the task of the teacher can be painful, both for

teacher and the family and loved ones who are affected.

.l, FROM SYPHILIS & THE BOURBON

We live at a time of human rights anniversaries. 1988

he 400th anniversary of the Bill of Rights in England

h_i"accompanied the Glorious Revolution. 1989 was the

ntenary of the Declaration of the Rights of Man and of

Citizen which emerged from the French Revolution.

1990 was the bicentenary of the Bill of Rights which

istitutes the first ten amendments to the United States

onstitution. The crafting of the fundamental rights which

lour the law and life of that country had been postponed

James Madison had

he time of the American Revolution.
"Who will be so bold as to declare the rights of the

ople?". But declare them they did. Their incorporation in

1@ -constitution of the United States continues to influence

he ‘__a'_ttitudes of that country and, thereby, the shape of the




-and the regional treaties which declare and protect
other rights in Europe (1953), the Americas (1978)
a’(1986). In addition, there are moxe than twenty
gfégional and international, which cover particular
in ﬁore detail.® Among the basic human rights
in these instruments, to be enjoyed without

ition of any kind, such as on the grounds of race,

ex, language, religion, political or other opinions,
 or social origin, property, birth or other status
umber of fundamental rights of importance during the

presented by HIV and AIDS as Sieghart points out.

freedom of movement;
privacy;'

marry and found a family;
work;

he .right to education; and

right to social security, assistance and




,o.f jnternational law on human rights is not simply a
of statements of pious platitudes drafted by
cians and then forgotten. It is part of international

t is binding on the community of nations in differing

: dep'ending upon the ratification of international

veloping arcund the regional and international

nstruments and by national courts. The most

: Human Rights. Its pronouncements bind the
—one member States of Europe which have ratified the
e_an.‘éonven:tion on Human Rights.

iUhrf.brtunately, neither Asia nor the Pacific have a
—'g:.'ona.;”convention stating basic human rights. Nor is there
ti,_'conunission or other body to investigate, report on
and ;redfés_:s human rights violations in this part of the
An important challenge for lawyers committed to human
5 :Ln Australia should be the preparation of a regional
enj:idh and a proposal for a regional institution which
_tt_'._ract countries of our region, including our own.
.écently it has been suggested that the basic culture

societies still influenced by the Confucian ethic is

ntally different from the culture of a country like

ustralia, which is sympathetic to the notion of human

However that may be, it is undeniably desirable

- 11 -




"Houid have, in every region of the world, an

obvious reason why it should be

If it is thought that Asia presents
we should at least venture upon an

for Oceania. Recent events in this part of the

nstitution, Human rights, by their definition,

huﬁan beings. They are not confined to people in a

% culture. They are universal. They are part of

ute ‘of being human. Respect for them should be
Hachinery should be provided to enquire into and
leged derogations.
1évidently, the great collection of human rights
has»been such a feature of world history in the
years especiélly, transcends in importance even
erious epidemic as HIV/AIDS. Human rights are
d by human duties.  Qbviously, human rights have
hérlimits were once expressed in terms of the rule
ight to swing your arm ceasés when you hit me.
>there is no human right to spread a
eatening virus, such as HIV, On the contrary, there
muman - obligation not to do so and a legitimate
h’iof the State, representing humans who are at risk
ngﬁinfected, to take measures designed to limit that
not to eliminate it.

fational and international statements of human




his. is a requirement of Jform. They must be
“‘which are manifestly necessary in a democratic
‘achieve a pressing social need. This is the

of necessity. And they must be strictly

" pon people whose rights will be affected by them
o lety jtself which has its own interest in the

>f-.. human rights. This is the requirement of

~of public health does not provide a carte

to- override fundamental human rights. There is a

hat i public health and other laws will be drawn in

overlook basic human rights. Especially in the

of such a serious and dangerous virus as HIV, it is
I impatience with the talk of
invade popular, political and
=ch.cal thinking. It is important that lawyers, with
'al memories, should remind those who have the

ty for lawmaking of the mistakes that have been



¢ A good illustration of the departures can be seen in
“‘treatment of syphilis discussed by Sj.eghart.12 There
quite a good historical analogy between HIV/AIDS and

although syphilis is not spread by a wvirus.

hréﬁgh the sharing of blood. Both conditions, untreated,
_odﬁce a substantial period of severe suffering., Each has a
ultimate mortality. In both cases the person infected
cially, in the case of syphilis, in a female) may be
laware for many years of the infection. In both cases the
rson will be infectious to others during parts of that
iod., In both cases the condition is {or was in the case
:6yphilis) incurable. In both cases early treatment
volved radical measures with severe side effects (such as
se of arsenic in the early treatment of syphilis), In
th cases there are stages to the development of the
ggction although the intervals are longer in the case of

philis than in the case of HIV/AIDS. Both conditions evoke

ublic fear and condemnation. We should therefore strive to

arn, in the case of HIV/AIDS, from the earlier strategies

ed: to deal with syphilis before it could be cured.

In the United States, many mistakes were made in the
rly legal regulation of syphilis. During the First World

after the American entry into the War, naval regulations

I T T T o 1 T K -yl i o 4 g s

AT I g e




;hgedrfto require the removal of doorknobs on all
Stﬁtes‘vessels. This move was based upon the fear
hlllS would be spread by hand contact. We now know

--a° fear was totally unfounded. 13 The case

authorised the 1rounding up of 30,000

S?one of the untold derogations from human rights
fgufred during the United States in wartime, 14
;1né§lves the detention of Japanese Americans under an
;su d. by President F D Roosevelt. That order was
edf;in the courts by Mr EKorematsu, an American of
‘36£fgin. In time of war, the United States Supreme

a vote of 6 to 3 upheld the Constitutional wvalidity

“Pres;dent s action. One of the dissents was by

ﬁeeded to deal with a specific problem in hand. 1If,

gmﬁler the United States were hit by an epidemic, a

ight see it within his power to round up all
grOups and deprive them of their liberties as

i CltlZEHS 15

in the United FKingdom between 1864 and 1869 <three
'.gnguseases Acts were passed. They enabled

ted‘prgstitutes in certain designated towns and ports

. e etained, subject to a statutory medical examination

hilst in detention, treated under compulsion. The



ame iwa.as, of course, very well intentioned. However, it
-d ‘a great deal of opposition, including from the medical
8 ossion itself which had mno desire to become “medical
The Acts were repealed in 1886. - However,
for compulsory report and contract tracing
ined in place until, in 1916, the Royal Commission on
re.al Diseases recommended, instead, the establishment of
;], clinics offering free and confidential treatment.
e .clinics would operate on an entirely voluntary basis.
Y 'ﬁould guarantee complete anonymity and confidentiality.
'oyal Commission set as its goal the uncompromising
icy of minimising the spread of venereal disease. It
f.ted that this éoal was more likely to be achieved by
:u."nt\ary and confidential cooperation of the patients
fhamselves than by Draconian  measures based upon
_métx_ision.ls The United Kingdom experience was paralleled
fﬁustralia. The approach of the Royal Commission was
d"icated. In the treatment of venereal diseases generally,
is still in operation in the United Kingdom, Australia and
;ivhere. It is important that we should not forget the
lessons from the earlier experience. Let us not be like the
fbons - learning nothing from history: <£forever condemned

0 repeat its mistakes.

IRECUARANTINE, EARRINGS & OTHER THINGS

A recent Australian report in the Spdney Morning

Herald indicated that almost 50% of Australians surveyed

'_'dei‘ted the guarantine of "AIDS victims". The survey was
conducted amongst 2,800 people around Australia by the George

terson Advertising Group. It showed that support for

i:‘antining persons with AIDS - by which I assume it is




hHHiV - have risen by 10% -in three years. When the

Wi giﬁonducted in 1988, 39% favoured guarantine. In

it survey, 55% of men and 43% of women (49% overall)

quarantine. A like survey in the United States

at “only 26% of people in that country surveyed

édVQﬁérantine for people with HIV/AIDS.

fhéwhustralian survey the group most in favour of

ﬁe:fﬁere those 55 years and over. Of them, 62%

ﬁeir support. Of those in the 18 to 24 year age

34%.. favoured quarantine. The strongest wvotes for
- 17

came from Tasmania and South Australia.

é.‘ﬁresident of the New South Wales AIDS Council,

ng-to the survey, declared that it was ‘"dramatic

n"”how appallingly [ill] educated the public is

He said that "the views supported by this

t: to ignorance and bigotry". Just as sombre was

0of a representative of the Federal AIDS Policy &
Branch within the Australian Department of Community

s and -Health. He said that he found it "disturbing"

heir strategies of gquarantine whenever public

" Qut of fear are born extreme reactions.

ne’<has been a typical response to public health

f-the;past. Why not with AIDS?

;§¥$rue that, if every person in Australia who had




‘to be quite ruthless for those quarantined. They

:come out; not even for a day - neot even for an

arbed wire would be needed to lock in these fellow

" z:Because there is no cure, there could be no

t.of.their release. They would be there for good. We

have to be guite ruthless and rather rude at

yone. The queues are quite bad at airports now.

cate before a visitor received a visa. But even this

.-'be good enough. The visitor might acquire the

wHonolulu on the way. So there would be no

e to testing everybody at every point of entry

the thousand miles of coast around Australia. We

ecome fortress Australia, Of course, if anyone were

overseas travel for Australians because, thereafter, it

~overseas that that danger Jlurks. The cost of

ng-: 11,000 prisoners in Australian prisons would be

the «cost of keeping an estimated 50,000

tined patients with HIV and AIDS. We could not lump

v Victorian edifices. There is no chain of closed




qﬁarantine hospitals ready-built. So we would have to build
tﬁem and provide staff 24 hours a day, 3 shifts, 366 days a

yeaz.

Most of the quarantined patients would be young. Most
éf them would be working and have 10 or more productive years
"in them. We would just have to forego that. The cost in
emotional deprivation of their parents, friends, to say
Vrn-othing of their own stress would be enormocus. But just the
.withdrawal of such a valuable resource from the economy, in
.‘d:j,fficult economic times, might be all our hard-pressed
'économy needed to send it to the bottom of the ocean.

| and then there would be the danger of people who had
'éscaped the test. The only way we could safely guarantine
‘i‘aeople would bé to subject our whole population to the test.
You never could be guite sure as to whether anybody had the
f.f;virus. We would probably need special policing Vtea.ms to deal
-with escapees who tried to avoid the test. Certainly we
"._{fould have to repeat the test many times over because of the
'window period". A person might not be producing
_éntibodies; vet be positive. The test might have produced
ia false positive or a false negative. And, naturally, there
7,would have to be procedures for appeal, review and
:_;reconsideration. At least out of this, lawyers would find a
_{lbonanza contesting authority. The cost of all these tests
‘and all these institutions, of the épecial police and of the
‘units at every point of entry on our wvast coastline would be
Vénormous. After we had paid for it, our depleted economy
.—'.Would have little over for other health problems, let alone

the multitude of other needs, including education of the




£t is necessary also to spell out the kind of world im
ssuch a response to the HIV/AIDS epidemic would reduce
4 ccountries as well as our own. If one country adopted
rortress mentality, others would surely follow.
rnational movement,_ which is such an important
'ribution to peace, would be sharply curtailed. And what
th‘é families and frieﬁds who insisted upon sharing their
"'s:f‘,.with the infected? The horrors of the picture of
ridt quarantine have only to be painted to demonstrate how
11y unrealistic is this response to the HIV crisis. Yet
j_n every two of our fellow citizens in Australia believes
at.it is the right thing to do with HIV and AIDS. Clearly,
: important aspect of public education.
g therefore necessary to go back to fundamentals.

‘I fully realize that gquarantine, in order to be judged
uc_céssful", does not need to be torally effective. The
oclation of most, but nbt all, cases of infection may slow
e_;:r.ate of exposure of members of the community and be
ou'ntéd worthwhile for that reason. But it is obvious that
respondents to the survey of Australian public opinion
ontemplated a total  (or as near as possibly total) isclation

all people infected with HIV. That is what many of

’ﬁéking it to its logical extreme. . In this case this is
he ﬁotal quarantine of ag/J/ infected people. A half-way
bﬁléc:a by which some inrfected people only were dquarantined
d (flagrant cases apart) raise serious issues of equity
nd -effectiveness.

Past history shows that epidemics and quarantine do

not, typically, bring out the best in society. Quarantine

_20-

r fellow citizens think. And any thesis is properly tested .




on 1ts OWn  Gylamic = witllh ail 4alillly oL Uillbtldis

a cated to its success and expansion. That is the nature

feaucracy. An appreciation of the peculiar features of

v and especially the limited modes of transmission, teaches

e gross disproportion of the gquarantine response. In

“and HIV we must, above all, keep our sense of

Po;f:tion. It is an anchor for moral but also for effective

sions. Good laws and policies on AIDS and H IV will be

hioned not by copying ignorantly irrelevant models of the

but

the

of its transmission and targeting them in our

ategies. This time, with this epidemic it behoves an

rnformed world to do better.

F_DISCRIMINATION

‘Cuba alone has adopted a national solution of

ax;a:ﬁtine. It could more readily do so because of the

ﬁthoritarian nature of its society, its relative isolation

fom other countries in its own region and the world, the

virtual drying up ofé tourist travel and the comparatively

1 number infected when the regime of quarantine was

ported cases of HIV infection, and more than 2,400 reported

afgés of full-blown AIDS has to ask itself the question Paul

J.e'ghart poses: vwhether a proposal such as quarantine would

tisfy the tests necessary to warrant such a deprivation of

basic human rights and freedoms.

A person who is infected does not, as such, present any

isk of spreading the virus to others. It is the act of

unprotected sexual relations, +the sharing of needles or

dopted. A society. like BAustralia with more than IB,OOO-




ng birth when infected which may spread the virus from
human being to anothexr. TLaws which are respectful of
: rights must be addressed to relevant activity, not to
iduals, still less to groups. And in accordance with
Ii.;asic rules which international law recognises, -such
derogating from human rights, can only be tolerated to
extent that they are necessary in a democratic
e ociety They must be required because of a pressing
;i;'al need for them. The restrictions adopted by them must
rictly proportiomal to the needs of society when
ghed against the adverse effects which they necessarily
"f",,,on persons whose rights are restricted and upon the
b'imnji_nity itself, with its own interest in the free exeréise
the rights of all its members.

“'The World Health Organisation has expressed itself in
cj opposition to quarantine and isolation in the case of

V-and AIDS:

"There Is no public health rationale to _justify
. Isolation or guarantine based solely on the fact
that a person Is suspected or known to be HIV
- Infected. The modes of HIV transmission are
limited (sex, blood, mother to child) and HIV
spreads almost entirely through JIdentifiable
behaviours and specific actions which are
subject to Individual control. In most
Iinstances, the act of participstion of two
People Is reguired for HIV transmission, such as
sexual Jintercourse and In sharing contaminated
- needles or syringes ... HIV Iis not spread
Lhrough casuail contact, routine social conrtact
v In schools, the workplace or public places, nor
. through water or feed, eating utensils, coughing

or sneezing, Insects, toilets or swimning
pools. ... Persons suspected or known to be HIV
Infected should remain Iintegrated within society
Lo the maximum possible extent and be helped to
assume  responsibility  for  preventing HIV
transmission fto others. Exclusion of persons
suspected or Anmown to be HIV Infected would be
unjustrifred In public health terms and would
seriously jeopardise educational fﬁd other
efforts to prevent the spread of HIV.”

- 22 -




Australia appears tc¢ have had some good

~'Many experts believe that the rate of infection

IV.has slowed: That is not a reason for dropping our

There 1is a particular need to address the

of heterosexual citizens who are contracting HIV

'ustfalian quarantine survey suggested that the number of

["iﬁiﬂew South Wales who have contracted the HIV virus

_uloué‘ way, £from this human virus. In Africa, the
bean "and Latin America HIV/AIDS has always been a
"of the general community spread principally by

-bsexual intercourse. We should not believe <that

from +the fundamental features of the.

A belief in immunity among young heterosexual

€ople engaging in unprotected sex presents a serious danger,

rue measure of which we have yet to see.
Yét despite the expenditure of great sums in public

ion about risky activities, it seems that the efforts

'upgte the community in the proper response to HIV/AIDS

“in-large part, fallen upon barren ground. Prejudice and

not rationality and effectiveness mark the




nge to HIV/AIDS which calls for quarantine even in a

a;-_;atively well educated and well informed society such as
'aiiia- If appeals to the requirements of international
an'!;:j_ghts law and the proportionality of derogations from
-.:V'human rights do not convince, it is necessary for the
éis +to be reinforced in terms of cost effectiveness and
to the community of the strategy which half the people

in- educated Western country are said to favour.,

TANDARD:

'l‘he Australian National HIV/AIDS Strategy has
i;\ii;ended that anti-discrimination legislation should be
tended or clarified in each Australian jurisdiction to
ov:l.de redress for people living with HIV, those imputed
th '{the infection and their family, associates or carers in
g;_:.qﬁ areas such as employment, education and training,
'n'ﬁriodation and the supply of goods and services. It has
g.ogl‘recommended that anti-discrimination 1legislation cover

; c;;round of sexual orientation or imputed sexual
n‘tat:l.on in those jurisdictions where this is not already
ov:.ded. A major concern about the scope of the New South

ale_s‘ anti-discrimination legislation is whether asymptomatic

.:.'nfectlon is prov:.ded for by the statutory definitions of

The Victerian and South Australian

g:l..; lation, on the other hand, appear to cover this case.
7‘w0uld seem curicus +that in the chief pustralian
gﬁr:i‘rsdiction affected by HIV and AIDS - where many good
hings have been done by people and governments - that clear
s to deal with unwarranted discrimination have not been
a?j:éd- And by unwarranted, I mean discrimination based on

norance of scientific data about the modes of transmission




the United States, which was reached by this
earlier than Australia was, there have been numerous
dééﬂanti—discrimination law of complaints by people
Iffpositive.21

d';legitimate guestions arise concerning the shape of
ioﬁédésigned to redress and discourage discrimination
-iéation on the grounds of HIV status. But there is
;ﬁeed to provide an effective means of redress. A

fid hﬁmane society should do no less. Standards must be

a role to play in setting those

Furthermore, it is the paradox of HIV/AIDS that the

,at-present, to deal with the epidemic would seem to

gqiﬁ”the confidence and attention of those individuals
most at risk from activity which may spread the
t.:the moment this includes mainly young people
ng (or at the risk of engaging) in unprotected sexual
"d young people exposed to intravenous drug use.
u?h people are frequently in minorities stigmatized
etj} it is especially difficult for society to reach

_ @hem with educational messages which will have

nt: force to affect their behaviour., Yet change their

(1

r..we must. By protecting them, we protect the whole

'oéiety from the spread of the HIV virus.

hé;e; being no vaccine and no silver bullet cure,
'fiehaviour is the most effective weapon we presently
‘£he containment of the virus. Changing behaviour is
difficult to do and not least in respect of

and : drug-taking activities which can be important to

_25_




tif.\of people and to moments of intense pleasure for
at is why, in our present paradoxical situation, our
does well to gain the confidence of the people at
o séqure their attention and to protect them from
bﬁ .:and discrimination. It is wvilification and

ina’tidn which cuts them off from the social messages

hem inte ghettos of ignorance where HIV and AIDS

iiity. If the survey is accurate, it suggests that

ators have a mighty task ahead of them. And every

thus +the 'paradox of HIV and AIDS that the

=of human rights is, at present, one of the chief

hat is why lawyers, at this moment in the history of
den;ic s have as important and useful role to play as
It may change when a vaccine is developed. It .
hange. if ever a potion or pill is provided to cure

“the virus or to control its progression. But at .
i it is essential that lawyers speak out with a
. And the message they should proclaim is

If we want to contain the HIV epidemic, we must
11l do so because it is right. But we will also

improving the education and changing the




FOOTNOTES

ember of the Executive Committee, International
ommission of Jurists (ICJ); President,
Austral:.an Section of the ICJ; Commissioner,
orld Health Orgam.zatn.on, Global Commission on

Personal views. Parts of this essay are

from an address delivered at the
of New South Wales Human Rights
entre on 12 March 1991.

Sieghart, "AIPS and Human Rights: 4 UK
é;;';pect.z've”, BMA Foundation for AIDS, 1989, London,
" See also L J Moran, "HIV, AIDS and Human Rights"
. 12 ILiverpocl Law Rev, 3 and United HNations,
entre for Human Rights, Report of an International
onsultation op AIDS and Human Ri ghts, Geneva, July
989, UN, NY, 1991.
ee: K Mutton and I Gust, "Acquired Immune Deficiency

Syndrome" (1983) Medical Journal of Australia 540.
JhMann, “&lobal AIDS ZInto the 1990s”, World Health
J;ganization, Geneva, 1, {being an address presented on
June 1982 at the Vth International Conference on
IDS ; Montreal, Canada).
World Health Organization, “The Health of Youth:
Youth and AIDS*, Geneva, 1989, 1.
Council of Europe, “(riminal Law and Criminological
-?Qestz’ozzs Raised bjf the Propagation of Infectious
’b:l'seases, Including AIDsY, Paper for +the Sixteenth
C ference of European Ministers of Justice, Lisbon,
«June 1988 Strasbourg, 1988, 3) (Paper M J E-16 (88) 1).
bid, 6. See also K M Sullivan and M A Field,

AIDS and the Coercive Power of +the State" in 23

Harvard Civil Rights-Civil Liberties Law Rev #1,




39, 155 (1988).
', King Jzr, cited in M Einfeld, “One Lawyer’s

usings on the Morality of Medicinme”, address to the

Jewish Medical Federation, July 1990,

ustralian
f}meo, 55.
we Lord Neaves (Lord Ordinary) in Jex ABlake v
senatus oOf the University of Edinburgh (1873) 11
Ecpﬁerson 784, 799.

jeghart, above n 1.

'Qﬁiaa 6.

R Little and W Reed, Z#e Confucian Renalssance,
ederation, Sydney, 1989, 83.

“‘eghart, above n 1, 25.

:Thid, 20f.

A M Brandt, "AIDS - From Social History to Social
]__?olicy" r 14 Law, Medicine and Health Care 233
.:i'1986). See also M D Kirby, "AIDS and Law" in
S Graubard, JXLiving with AIDS, MIT Press, Cambridge,
Mass, 1990, 387£f. '

K M Sullivan and M A Field (above), 155.

Korematsu v The United States 323 US 214 (1944).

Sydney Morning Herald, 21 February 1991, 7.

'.:‘Cited Sieghart, 44-5.

7 Social Aspects of AIDS - Prevention and Contrel
-:f’rogramme {WHO, Geneva, 1987).

.I':';S'szze_y Morning Eef'ald, 2% February 1991.

See eg Doe v Centinele Hospital 57 USLW 2032 (CD
'-:Cal 1988); poe v Attorney General of the United

States 840F 2d 701 (1988).

_28_




~gee R C O'Brien, "Discrimination: The Difference with

AIDS", 6 Ji Contemp Health Law and Policy 93, 119

. (1990).

_29_






