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IRD STEP, LORG URNEY
The Government of The Gambia and Chief Justice Ayoola

are to be congratulated for convening this colloguium. It is
the third in a series. We are on a long journey. If, truly,
there is to be a New World Order, as President Bush recently
.declared to the United States Congress, it will have no
legitimacy unless it is ©based firmly on respect for
individual human rights, peoples’ rights and economic and
social equity.

Judges in their daily work rarely deal with the large
. socio-political issues of the age. Instead, we are artisans
concerned in the resolution, according to law, of a multitude
of disputes and problems. Yet judges are often the
intellectual 1leaders of +their country. Generally, they
ocutlast the winds of change which accompany politicians and
other leaders on and off the stége of public affairs. Judges
are there for the long haul. They perform their work, in the
tradition of the common law,

not by personal whim. But by




reference to an intellectual framework provided by written

and unwritten law and much else besides.

The simple message of this colloquium can be stated in

a sentence. When common law judges are faced (as so often we

are) with ambiguities of legislation or uncertainty of the

common law, it is appropriate and legitimate, in filling the

gaps to have regard to international human rights norms. The

internaticnal statements of principle concerning human rights

are found in the Universal Declaration of Human Rights, the

International Covenants, regional human rights instruments,

gspecific treaties, the Jjurisprudence of international and

regional courts, the determinations of international agencies

of high authority, and the writings of scholars on

international law. In the age of the jumbo jet and rapid

developments of international telecommunications, it is

necessary to adjust our legal perspective. We must lift our

eyes from our own jurisdictions. We must escape the

intellectual prisons to which we have been consigned by

parochial attitudes, legal training and statements of the law

fashioned for the quite different circumstances of earlier

times. It falls to us, the common law judges of today, in

the post-Hiroshima' age, to make a practical contribution to

the peaceful evolution of a new international legal order.

This order will not come overnight, but neither was the

authority of the Royal Courts of England established without

travail. But it will also not come about unless the judges

of today are aware of the need for it, sympathetic to its

development and aware of the sources to which they may turn




.for.the intellectual guidance of individual contributions.

GOOD NEWS AND BAD NEWS

It is as well to start this essay with a reminder of
the stage reached in the debate about the relationship
betweéﬁ international human rights law and the national law
as applied in muﬁicipal courts.

This colloquium is the third in a series facilitated by

. the Commonwealth Secretariat. The first was held in
Bangalore, India in February 1988. It was convened by
‘Justice P N Bhagwati, a former Chief Justice of India. It

1 The thesis of these

formulated the Bangalore Principles.
principles was not that international legal norms on human
rights are ipso facto incorporated as part of domestic law.
. 8till less was it that domestic judges could override clear
:domestic law by reliance on such international norms. But it
was that judges should not ignore such international rules in
a comfortable world of judicial parochialism. Instead, they
should become familiar with the international norms. When
appropriate occasions  present themselves, as in the
construction of an ambiquous statute or the declaration and
extension of the common law, they should ensure, so far as
possible, that theif statement of the local law conforms to
the basic principles of human rights collected in
intérnational law. Judges of the common 1law  have
choices. fTheir task is by no means mechanical. To exercise
their choices they must have points of reference. Choices
should not be made wupon the idiosyncratic whim of a

particular judge. They should be made by reference, amongst




other things, to the fundamental principles of international
numan rights norms.

on the initiative of the Hon Enoch Dumbutshena, then
Chief Justice of Zimbabwe, a second collogquium wasg convened
in Harare in April 1989. It was opened by President Mugabe.
He stressed the irﬁperative duty of all countries to create an
envirori.ment of peace (without which human rights can not
flourish) and to assure the independence of the judi'ciary as
a means of upholding such rights.2 At the end of the
Harare conference, the participants joined in the Harare
Declaration on Human Rights. This contained the reminder
that:

“Fine statements in domestic laws or

international and regional Jinstruments are not

enough. Rather it is essential to develop a

culture of respect for JInternationally stated

Auman rights norms which sees these norms

applied Iin the domestic laws of all nations and

given full efrect. They must not be sgen as

alien to domestic law Iin pational courts.”
The participants noted many cases in courts of high authority
where internaticnal human rights norms had been utilised to
resolve ambiguity or uncertainty in written law or to fill
gaps in the common law. They called for the preparation of a
practical manual, containing |Dbasic instruments, as a
practical means to further the pfocess of implementation.

Now, we meet for the third time in Banjul, the Gambia.
It may be hoped that new disciples for the cause will be won
and further ideas accepted for the unembarrassed

consideration by Jjudges in their daily work of international

norms and the jurisprudence which is collecting about them.




It should not be thought that the journey ahead will be an
easy or straight-forward one.

Not long after the Harare colloquium Anthony Lester QC
(who had been in Bangalore and Harare and is a leading force
in this movement) sought, in effect, to persuade the English
court of Appeal to the principles of the Bangalore
statement. Thaﬁ distinguished Court would go only part of
the way. In Regina v Secretary of State for the Home

Department: ex parte Brind and ors* the question was

whether a declaration by the Secretary of State zrequiring

United Kingdom broadcasters to refrain from broadcasting
words spoken by alleged Irish terrorists was ultra vires and
unlawful. Amongst othgr arguments, it was claimed that the
directive, made under the Broadcasting Act 1981 (UK),

contravened article 10 of the European Convention for the

Protection o©f Human Rights and Fundamental Freedoms, The
Divisional Court dismissed the challenge. So did the Court
of Appeal. It held that the European Convention was not

incorporated by statute into English domestic law.
" Accordingly, its provisions were not applicable as a rule of
statutory construction except to help resolve ambiguity in
primary legislation of the United Kingdom, enacted
subsequently. Such a limited utility was explained upon the
presumption that Parliament would endeavour to legislate
consistently with the United Kingdom’s treaty obligations
once entered, Otherwise, where powers were provided by

Parliament to permit the Executive Government to make

subordinate legislation, and expressed in language which was




. gnambiguous, the court would not presume that such powers

were intended to be limited by the terms of the convention.

These remarks were, in one sense obiter dicta. The
court of Appeal held that the empowering language of the
Broadcasting Act was clear and unambiguous. That alone might
"be said to justify its conclusion that the terms of the
European Convention were not relevant to the Court's
determination of the application. In 1967, Diplock LJ had

said:5

“If the terms of the legislation are clear and
unambigquous, they must be given effect to,
whether or not they carry out Her Majesip’'s
treaty obligations."

The decisjion in Brind will be considered disappointing
to many of the apostles of Bangalore. But we are on a long
journey. Distinguished though the English Court of Appeal
-is, its decisions are not binding  throughout the
Commonwealth. The principle in Brind may one day be reviewed
in the ©United Kingdom. Meanwhile, it is for other
Commonwealth countries to fashion their own principles.
Furthermore, pBrind is as important for +the scope it
acknowledges to international human rights law as for that
which it denies. Lord Donaldson MR, for example, agreed with

the:

"... assertion, JIn which I would concur, that
you have to look long and hard before pou can
detect any difference between the English common
law and the principles setr out In @ the
Convention, at least If the Convention Is viewed
through English judicrial epes. ... [Wlhen the




terms of primary legislation are fairly capable
of bearing two or more meanings and the Court,
in pursuance of Its duty to apply domestic law,
Is concerned to divine and define Iits true and
only meaning. In that situation various prims
facie rules of conpstruction have to be applied
such as that ... In apporopriate cases, a
presumption that Parliament has legislated in a
manner ceonsistent, rather than Inconsristent,
with the Jnited Kingdom’s treaty
oblrgations. 23

As against the discouraging message of Brind, it can be
noted that in other countries of the Commonwealth, judges of
the highest authority have publicly acknowledged the “growing
familiarity with comparative law and a greater willingness to
.bérrow from other legal systems". Thus, Chief Justice Mason,
of the High Court of Australia, in an address in August 1930
~to the 64th Conference of the International Law Association
.held in Queensland, Australia, catalogued the many instances
“in ‘which the High Ccourt of Australia had made reference to

international law, including human rights norms:

"[Tlhere is a prima facie presumption that the
legislature does not Intend to act in breachk of
International  law. Accordingly, domestic
statutes will be construed, where the language
permits, so that the statute conforms to the
State’s obligations under international Iaw.
The ravourable rule of statutory interpretation
goes some distance Lowards ensuring that the
rules of domestic law are consistent witfhi those
of International law. In construing a statute
glving effect to a convention, the Court will
resolve an ambiguity by reference to the
Convention, even where the statute is enacted
before ratification of the (onvention, as I did
In one case some years ago. And there are many
Instances here and elsewhere In national courts
taking Into account the provisions of the
‘Universal Declaration on Human RiIghts In
Interpreting national statutes and shaping the
rules of municipal law. ... [Jjudges and lawyers
in this country and in other jurisdictions are
developing a growing familiarity with




comparative law  and  showing & greater

willingness to borrow from other legal systems.

Ultimatel y, the new spirit will facilitate the

moulding of rules of internstional law suited to

Incorporation Jfnto national Jlaw and create a

climate In which acceptance by national courts

Is more readrly attarnable.”
At the same conference, Chief Justice Sabyasachi Mukharji of
India, who sadly died scon afterwards, declared:

“Human rights [are] neither a hew.morajjty'ﬂar a

lay religion and fare] much more than a language

common to all mankind. They fare] reguirements

which every Civijjzed";%ate Is expected to

ensure for Its citizens.”
He reminded his listeners of Oliver Wendell Holmes'’ aphorism
that "rights without remedies were no rights-at all". This
truth provides the reason why it is legitimate for us, judges
concerned with rights and remedies, to gather at Banjul.
Against the background of the ancient legal system of which
we are inheritors, we may consider the way in which, lawfully
and legitimately, we <can translate the brave words of
international human rights law into our daily professional
work.

I wish to devote the rest of this essay to three

guestions:

{a) Is international law ({including that of human
rights) directly incorporated, by the common
law, into 1ocal_law so as to become part of it?

(b) If not a part df local law, is international law
(including on human rights) nonetheless a proper

source for domestic law, and if so in what




circumstances? and

(c) If so, ht.aw may a judges ‘in municipal cases, in
conformity with constitutions, statutes and
common law, actually use international human

rights norms in their daily work?

PART OF LOCATL, LAW?

It is important to recognise clear-sightedly the fact
that noting the indirect incorporation of international human
-rights norms into domestic lawmaking will engender resistance
in some quarters. The traditional view adopted in common law
.countries which have derived their legal tradition from
England other than the United States of America is that
internatioconal law is not part domestic law. This traditional
view has been expressed in the High Court of Australia in a

number of cases. Dixon J said in 1948 that the theory of

Blackstone in his Commentaries that:

C"The law of nations (whepever any question
arises which JiIs properly the object of Iits
Jurisdiction}) Is here fi.e. in England) adopted
to Iits rfull extent by the common law, and Is
held to be part of the law of the land,”

was now regarded as being "without foundation" .3

In 1983 the present Chief Justice of Australia, then

Mason J, put it this way:l0

"It is a well stated principle of common Iaw
that a treaty not rterminating a state of war Aas
no legal effect upon the rights and duties of
Australian citizens and Is not Jincorporated into

== RUSIIalII Iaw Dy L& Z&LlZIcartion By
' Australia, oo I LhIs respect Australian law
differs from that of the United Stares where
treaties are self-executing and create rights



and 17abilrities without the need for legislation
by Congress.,  Foster v WNeilson 2 Pet 253 at
Jidy 27 US 1564, 202 (1829). As Barwick (J and
GIibbs J observed Iin Bradley v The Commonwealth
(1973) 128 CLR at 582-3, the approval by the
Commonwealth Parliament of the Charter of the
United WNations iIn the Charter of the United
Nations Act 1945 [Cth) did not incorporate the
provisions of the Charter Iinto Australlan law.
To achieve this result the provisions Have to be
enacted as part of ocur domestic law whether by
Commonwealth or State statute. Section 51(xxix)
[the external arfarrs power] arms the
Commonwealth Parliament to lIlegislate so as to
Incorporate Into our law the provisions of
[Iaternational } conventions.”

The differing approach to the direct application of
international law 1in domestic law of the United States can
prébably be explained by +the powerful influence of
Blackstone’s Commentaries upon the development of the common
'laﬁ.in that country after the Revolution. Cut off from the
.English courts, ﬁudges and lawyers were sent back to
Blackstone and other general text writers for guidance of
principle. In many respects, the common law in the United
States remains truer to the principles of the common law of
England at the time of the American Revolution than does the
commen law in the countries of the Commonwealth. Both by
.reception and legal tradition those countries have tended to
follow more closely the dynamic developments of legal
principles in England well into the 20th century. That is
certainly the case in Australia,

But it is not simply legal authority which is used to
justify the necessity of positive enactment by the domestic
lawmaker to bring an international legal norm into operation

in domestic jurisdiction. At least two arguments of legal

...lo_



i “are usually invocked. The first calls attention to the
fffe,_ifent branches of government which are involved in the
rdé;!;ses of effecting treaties which make the international
aw and making local law. Treaties are made on behalf of a

untry by the Crown or the Head of State. This fact derives

'x:pm"'ﬁfhistory and the time when international relations were
ruly “the dealinés between sovereigns. But that history is
oﬁ—,;;iupported by the necessity to have a well identified
ingle and decisive voice to speak to the international
"co:ﬁmﬁnity on behalf of a nation. Hence the role of the Crown
rrj"':‘iits modern equivalent, in negotiating, signing and
'ifying treaties.

"In the modern state the Crown or its equivalent is
:pmélly symbolic. It represents, in this connection, the
gg utive Government. Thus, it is the executive branch of
L v"_.':i:'mnent which is, virtually without exception, involved in
he T;"':i.m:ez:'n;:-xt:'Lonal dealings of a modern state. This is so
adays for the reason that international dealings are
‘dj;_ff.'icult enough without having to treat with the numerous
a'c‘:"t;ions and interests typically present in the legislative
branch of govermnment of any country.

“ix-In some countries there may be little or no tension
: the executive and the 1legislative branches of
'go.'é'rnment. But in many countries there is a tension. For

in Australia it is rare for the Executive



rely upon the support of minority parties to secure the
"rj-éass.age of its legislation through the Senate. Accordingly,

-it is perfectly possible for the Executive Government to

.hegotiate a treaty which would have the support of the
rExécutive and even of the Lower House but not of the Upper
'House. of Parliament. The objects of a treaty, ratified by
7, . t_he_.: '_Executive Government may be rejected by the Senate.
__:_Législat'ion to implement a treaty, if introduced, might be
-rejected in the Senate. It might thus not become part of
domestic law as such. If, therefore, by the procedure of
éliréct incorporation of international legal norms into
domestic law, a change were procured this would be to the
- enhancement of the powers of the Executive. It would
di:ﬁi_nish the powers of the elected branch of government, the
iegislature. As the Executive may be less democratically
résiaonsive than the legislature, in its entirety, care must
be taken in adopting international legal norms incorporated
in treaties that the democratic checks necessitated by a
,re.quirement of legislation te implement the treaty, are not
bypassed.

There is an old tension between the Crown [today the

Executive] and Parliament. That tension exists in many
fields. One of them is in the responsibility for foreign
affairs and treaties. In the development of new principles

for the domestic implementation of international human rights
norms, it is important to keep steadily in mind the differing
functions of the Executive and of the legislature

'respectively in negotiating treaties and making domestic law.




A second reason for caution is specifically relevant to.

ederal states. There are many such states in the

11

ommonwealth of Nations. Speaking of the division of

-responsibilities in respect of lawmaking in such states, in

ltﬂé context of treaties and legitimate matters of
‘international concern, the Privy Council in 1937, writing of
‘the Canadian constitution said this:12

L

*,... In a Federal State where legislative
aquthority is Ilimited by a constitutional
document, or Is divided up between different
Legislatures In accordance with the classes of
subject-matter submitted for Ilegislation, the
problem Is complex. The obligations Imposed by
treaty may have to be performed, If at all, by
several legislatures; and the Executive has the
task of obtaining the legislative assent not of
the one Parliament to whom they may be
responsible, but possibly of several Parliaments
to whom they stand In no direct relation. The
question Iis not how the obligation is formed,
that Is the function of the Executive; but how
Is the obligation to be performed, and that
depends upon the authority of the competent
legislature or legislatures."”

his particular problem for the domestic implementation of

‘international norms expressed in treaties is one which arises

n all federal states. In the context of the Australian
‘Federation the difficulty posed is well appreciated. Thus,

;in New South Wales v The Commonwealth, Stephen J said:13

"Divided legislative competence s a feature of
federal government that has, Ifrom the Inception
of modern fedéral states, been a well recognised
difficulty affecting the conduct of their
external affairs ...

Fhatever Ilimitation the rfederal character of the
Constitution Imposes on the Commonwealth’s
ability to give full effect in all respects to
international obligations wWhich It might
undertake, this Is no noveld | iIntermational

- 13 -




Phenomenon. It is no more than a well
recognised outcome of the federal system of
distribution of powers and in no way detracts
from the full recognition of the Commonwealth as
an International person in Interpational lIaw.,”

The fear +that 1is expressed, in the context of domestic
ju;isdiction of federal states, is that the vehicle of
international treaties ({and even of the establishment of
international legal norms) may become a mechanism for
completely dismantling the distribution of powers established
by the domestic constitution. This was the essential reason
behind the dissenting opinion of Gibbs CJ in an Australian
éase concerning the Racial Discrimination Act 1975. That
statute was enacted by the Federal Parliament to give effect
to the International Convention on the Elimination of all
Forms of Racial Discrimination. Australia is a party to that
Convention. Gibbs CJ (who on this issue was joined by Wilson
and Aickin JJ) expressed the fear that if a new federal law
on racial discrimination could be enacted based upon such a
treaty - simply because it was now a common concern of the
community of nations - this would intrude the federal
legislature in Australia into areas which, until then, had
traditionally been regarded as areas of State law making.
Such approach would allow "no effective safequard against the
destruction of the federal charter of the constitution”.l?

The majority of <the High Court of Australia held

otherwise. It upheld the wvalidity of the Racial
Discrimination Act. But the controversy posed by the
minority opinion is important in the present context. In
federal states at least it must be given weight. - The




question it poses is this: if judges by technigques of the
common law intrﬁduce principles of an international treaty or
of other international human rights norms into their
decision-making, may they not thereby obscure the respective
lawmaking competences of the federal and state authorities?
An international human rights norm may‘have been accepted by
the Federal authority. But this may import a principle which
is mnot ' congenial to the State lawmakers. In these
circumstances, should the judge simply wait until the local
lawmaker, within constitutional competence, has enacted law
on the subject? Should the judge wait until the federal
lawmaker has enacted a constitutionally valid. law on the
subject? Or is the judge authorised to cut through this
dilatory procedure and to accept the principle for the
purpose of interpreting ambiguous statutes or developing
local common law?

These are not entirely academic questions, at least in
Australia. There has been a large debate in Australia over
more than a decade concerning whether there should be adopted
a statutory or constitutional Bill of Rights such as is now
common in most parts of the world and many parts of the
Commonwealth, The Australian constitution when enacted in
1301 included relatively few such rights. Proposals +to
incorporate them have not found popular favour. A referendum
in 1988, for the purpose of incorporating provisions on
freedom of religion and for just compensation for compulsory
acquisitions of ©property in some circumstances failed

overwhelmingly. Many people in Australia believe that Bills




of Rights are wundemocratic and that the assertion and

ifeléboratibn of rights is a matter for the democratic

parliament not for wunelected Jjudges. This is not an

'eé:centric view. ~ Whether one accepts it or not, it has

1é§itimate intellectual - support including amongst
’1,_;'wyers .15

It is in the context of such debates that differences
arise concerning the legitimacy of Jjudges piéking up
_internationally stated human rights norms and incorporating
ﬁhem in domestic law. If the people will not accept a Bill
of Rights at an open referendum, do judges have the
centitlement to adopt them by an indirect method, £from

statements in international instruments?

-IT IS A SOURCE OF LAW

Judges do make law. They make law just as surely as
fﬁe Executive and the legislature make law. The foregoing
:concerns are reasons for judges, in referring to
international human rights or other legal norms, to attend
. carefully to the dangers which may exist in indiscriminately
‘picking up a provision of an international instrument and

applying it as if it had the authority of local law:

(1) Unless specifically implemented by domestic
lawmaking procedures, the international norm is
not, of itself, part of domestic law;

(ii} The international instrument may have been
negotiated by the executive Government and may

never be enacted as part of the local law either



because:

(a) The Executive Government which ratified it
does not command, upon the subject matter,
the support of the legislature t0 secure
the passage of a local law on the same
subject; or

{(b) In la federal state, the Executive which
negotiated the treaty may for legal

reasons, political reasons or conventions

concerning the distribution of powef
within the Federal not have the authority
or desire to translate the norms of the
internatioqal instrument into authentic
and enforceable rules having domestic

legal authority; or
"{iii) The subject matter of the internaticonal
instrument may be highly controversial and upon
it there may be strongly held differences of
view in the local community. In such an event
the judgé, whether in construing ambiguous
legislation or stating and developing the common
law, may do well to leave doﬁestic
implementation of the international norm to the
ordinary process of lawmaking in the legislative

branch of government.

These cautions having been stated, they do not provide a
reason to doubt the legitimacy of the Bangalore Principles.

It cannot now be questioned that international law is one. of



the sources of domestic law. So much was said as long agec as

1935 by Professcr J L Brierly.ls It has been accepted in

australia by the High court of Australia.l7, In the time

-'of the British Empire, the Privy Council accepted that

domestic courts would, in some circumstances at least, bring

the common law inte accord with the principles of

international law. 18

Commenting on the advice of the Privy Council in the
case just mentioned, the biographer of Lord Atkin (who

delivered the judgment of the Board) wrote:

*Lord Atkin’s advice iIn this case Iis remarkable
for its eruvdition. Because the subject matter
was rnternational law, the relevant rule neither
needs nor could be proved in the same way as
rule of forefgn lIaw. The range of inguiry Is
necessarily wider; and Ahere there Is the
far-ranging discussion of legal writings. Atkin
placed most reliance of the decision of Chief
Justice Marshall in Schooner FExchange v M Fadden
7 Cranch 116, a Jjudgment which he said ‘has
Illuminated the Jjurisprudence of the world’.
But he also made reference to evident enjoyment
of the debate which took place in 1875 on the
treatment of fugitive sliaves and which was
started by a Jletter to The Times from the
Whewell Professor of Internaitional ZLaw. oo I
the course of his judgment Atkin said:

r7t must always be remembered that, so
far, at any rate, as the courts of this
country are concerned, International law
fhas no validity save Jnsofar as JIts
principles are accepted and adopted by our
own domestic lIaw. There is no external
power that Iimposes Iis rules upon our own
code of substantive law or procedure. The
Courts acknowledge the existence of a body
of rules which nations accept amongst
themselves. On any judicial Issue they
seek rto ascertain what the relevant rule
is, and having found it, they treat It as
Incorporated into the domestic law, so0 far
as It Is not inconsistent with rules
enacted by statutf or fully declared by
their tribunals.”"*?




This statement provoked a number of fears on the part of
O 20

However, I agree with his

academic writers at the time.

Atkin’s biographer that the commentators misunderstood what

hiéiLordship had said. What he said is guidance for us in

aébfoaching the Bangalore Principles. The rules are simple -

International law (whether human rights norms or
otherwise) is not, as such, part of domestic law
in most common law countries;

i} It does not become part of such law until
parliament so enacts or the judges (as another
source of lawmaking) declare the norms thereby
established to be part of domestic law;

j(iii) The judges will not do so automatically, simply
because the norm is part of international law or
is mentioned in a treaty - even one ratified by
their own country;

But if an issue of uncertainty arises [as by a
lacuna in the common law, obscurity in its
meaning or ambiguity in a relevant statute] a
judge may seek guidance in the general
principles of international law, as accepted by
the community of nations: and

'fv) From this source of material, the judge may
‘ ascertain what the relevaﬁt rule is. It is the

action of the judge, incorporating that rule

into domestic law, which makes it part of

domestic law.




'eré is nothing revolutionary in this, as a reference to
Lofd.Atkin’s advice demonstrates. It is a well established
;T.hciple of English law which most Commonwealth countries
h;\%e- inherited and will follow. But it is an approach which
takes on urgency and greater significance in the world today.
In 1936 in the High Court of Australia, Evatt and
Mc'Iiiernan JJ wrote of the growing number of instances and
bject matters which were, even then, properly the subject
negotiation amongst countries and which resulted in

ixﬁ.ternational legal norms:2l

"It Is a conseguence of the closer connection
betwean the nations of the world (which has been
partly brought about by the modern revolutions
in communication) and of the recogmition by the
nations of a common Interest In many matters
arfecting the social welfare of their peoples
and of the npecessity of co-operation among them
In dealing with suvch matters, that It is no
longer possible to assert that théere is any
subject marter whAlch must necessarily be
excluded from the list of possible subjects of
. International negotiation, international dispute
or international agreement.”

If this was true in 1936 how much more true is it today? Not
:‘_:_only have the revolutions in communication proceeded apace to
' ',:_‘:lx:'educe distance and to enhance the numercus features of the
;:global village. We have, since 1936, seen the destruction
.during the Second World War, the terrible evidence of
organised inhumanity during the Holocaust, the post-War
V'fﬂismantlement of the colonial empires, the growth of the
_United Nations Organisation and numerous international and

; regional agencies, the advent of the special peril of nuclear




fission and the urgent necessity of arms control over weapons
of every kind. The wrongs of racial discrimination,
- apartheid and other forms of discrimination against people on

the basis of immutable characteristics endanger the harmony

of the international community. They alsc do offence to
individual human rights. They are therefore cf legitimate
concern of all civilized people. That includes judgés.

Judges must do their part, in a creative but proper way, to
push forward the gradual process of internationalisation
which the developments just mentioned clearly necessitate.
This is scarcely likely to imperil the sovereignty of nations
and the legitimate diversity of communities ‘and cultures
throughout the world. But it is likely to enhance, in
appropriate areas, the common approach of judges in many
lands to problems having an international character. Human
rights represent one such field of endeavour. This is so
because many cases coming before courts in every country
raise questions of human rights. They are therefore the

legitimate concern of lawyers and judges.

HOW TO DO _JIT

Keeping the problems which have been mentioned in mind,
it 1s appropriate for judges and lawyers today to have close
at hand the leading international instruments on human rights
norms. These include the Universal Declaration of Human
Rights, the International Covenant on Economic, Social and
Cultural Rights, the International Covenant on Civil and

Political Rights and the Internaticnal Convention for the

Elimination ¢f all Forms of Racial Discrimination. There are




many other such instruments.

In Australia the process of making reference to these
instruments, in the course of domestic decision-making,
really began in the last decade. Leadership was given in
this respect by Murphy J of the High Court of Australia. A
number of his decisions can be cited as illustrations.

22

In Dowal v _Murray & Anor Murphy J came to a

conclusion about the constitutionality of a érovision
relating to custody of children by making reference to two
treaties to which Australia was a party. One, the
International Covenant on Economic, Social and Cultural
Rights, provides for the recognition of special measures for
the protection and assistance of children and young persons
without any discrimination for reasons of parentage. The
other, <the Interﬁational Covenant on Civil and Political
Rights contains in article 24 a provision relevant to the
rights of the child.

In Mcinnes v _The Dueg523 Murphy J wrote a powerful

dissent concerning the right of a person charged with a
serious criminal offence to have legal assistance at his
trial. 1In his judgment he referred to the provisions of the
International Covenant on Civil and Political Rights, article
14(3).24 This prévided the intellectual setting in which
he sought to place an understanding of the way in which the
common law of BAustralia should be understood and should
develop.

In Koowarta v Bielke—Petersenzs, Murphy J examined

the Racial Discrimination Act 1975 in the context of the




wpsoncerted international action" taken after the Second World
war to combat racial discrimination. He traced this action
through the United Nations Charter of 1945, the work of the
Ccommission on Human Rights established by the United Nations
in 1946, the Universal Declaration of Human Rights adopted in
1948 by the General ~Assembly and the International
Covenants. Hé asserted that an understanding of the
vgxternal affairs" power under the Australian Constitution
could only be derived by seeing Australia today in this
modern context of interﬁational developmenté and
international agencies capable of lawmaking on a global

scale.

In the Tasmanian Dams case?’ the members of the High

Court of Australia had to consider the operation in
Australian law of a UNESCO Convention. It is now tolerably
.clear that by the time at least of this decision, a majority
in Australia‘’s highest court had come to recognise the
importance of ensuring that the Australian Federal Parliament
had the power to enact 1legislation on matters which had
become legitimate subjects of international concern.

The procedure of referring to international legal
norms, particularly in the field of human rights, 1is
gathering momentum in many countries. Two recent instances
in England deserve mention, In 1987 courts 4in England,
Australia and several other jurisdictions were confronted
with the proceedings by which Attorney General of England and
Wales sought to restrain thé publication of the book

Spycatcher. I participated in a decision of the New South
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Wales Court of Appeal refusing that relief.?’  our decision -

was later confined on appeal by the High Court of Australia.
Neither in the High Court nor in the Court of Appeal was the
_argument presented in terms of the conflict between basic
principles about freedom of speech and freedom of the press
(on the other hand) and duties of confidentiality and
national security (on the other). But in the English courts
the fundamental principles established by the European
Convention on Human Rights (to which the United Kingdom is a
party) were in the forefront of the arguments of counsel and
the reasoning of the judges.

In Attorney General v Guardian Newspapers Limited & Ors
{No 2)28 both the trial judge (Scott J)29 and the Judges
of the English Court of Appeal were at pains to demonstrate
that their decisions were consistent with the obligations of
the United Kingdom under the European Convention and the
decisions thereon of the European Court of Human Rights.
Counsel for the Attorney General argued that the judgments of
the Buropean Court did not bind an English Court concerning
the construction of +the relevant provisions of the
Convention. Scott J concluded:

“Bur If It Is right to take inmto account the

government’s treaty obligations wnder article

10, the article must, Iin my view, be given a

meaning and effect consistent with the rulings

of the court established by Lthe treaty to

supervise Iits application. Accordingly, in my

Judgment, Mr Lester Is entitied to invite me to

take iInte account article 10 as interpreted by

the two judgments of the EFuropean Court that T

mentioned, These authorities establish that the

limitation of free speech and the Iinterests of

national securlity should not be regarded as
‘pecessary’ unless there Is a ’pressing soclal

- 24 -



need’ for the limitation and unless the
limitation is }ﬁromrt_z'ona te to the legitimate
aims pursued’.” g

In the Court of Bappeal in different circumstances and
eighteen months before Brind, Sir John Donaldson MR (as Lord
Donaldson then was) also acknowledged the importance of

pbringing English domestic law into line with the European

Cdnvention:31

"The starting point of our domestic law Is that
every citizen has a right to do what he likes,
unless restrained by the common law Including
the law of contract, or by statute. .o The
substantive riIight to Ifreedom of expression
contained in article 10 [fof the European
Convention)] Is subsumed In our domestic law In
this  universal basic freedom of actrion.
Therearlter, both under ovr domestic law and
under the Conveption, the courts have rthe power
anqd the dutyp to assess the ’pressing social
need’ for the maintenance of confidentialily
proportionate to the legitimate aim pursued’
against the basic right to freedom of expression
and all other relevant factors. ... For my part
I ecan detect no Inconsistency between our
domestic law and the Convention. WNeXllther adopts
an absolute attitude Ffor or against the
marntenance of conrfrdentiality. Both
contemplate a balancing of competing private and
public Interests,”

There were similar considerations of the European Convention
by Dillon 1.J32 and by Bingham LJ.33

It might be said that, from the perspective of
Realpolitik, the particular English consideration of the
European Convention arises from the fact that the United
Kingdom may be taken to the European Court of Human Rights by
any citizen of that country with standing to complain about

the disharmony between the English law and the obligations of
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the ' Convention. Doubtless, this entitlement, together with
the numerous cases in the European Court of Human Rights in
which the United Kingdom has been held to be in breach of the
convention, explains the growing willingness of the English
courts to attend to the convention and the developing
jurisprudence which has built up around it. 34 However,
ﬁﬁilst this may provide a practical explanation for the
“heightened sensitivity of English judges to the provisions of
..the European Convention, it does not affect the legal status,
in England, of the Convention or its jurisprudence. So far
as English domestic law 1is concerned, that status is
~precisely the same (federation apart) as the status in
Australia of +the International Covenant on Civil and
Political Rights. As Lord Donaldson was at pains to stress
in Brind, neither the European Convention nor . the
International Covenant are, as such, part of domestic law.
Each is a source in certain circumstances for the court’s
approach to determining domestic law. The point being
preseﬁtly made is thaf despite Brind the English courts are
-increasingly looking to those sources and deriving guidance
from them for decisions on the content of domestic law.
Ancther recent case in England also demenstrates this

trend. In In re X D {a _minor) (Ward: Termination of

Access)37, the House of Lords in 1988 had to consider an
order terminating parental access to a ward of court. The
mother appealed. She asserted that, unless access were

affirmed as a parental right, English law would deny a parent

a fundamental human right recognised by the European

¥
|
]
i
i
t

]
3
g
i

!

!




Convention. This argument was not met by the Law Lords with .

the assertion that the European Convention was not part of
English law and that its reguirements were therefore
irrelevant to thg determination of the law. Instead, their
Lordships tock pains to reconcile their opinion (which was to
dismiss the appeal) with consistencAy with the European
convention and the European Court of Human Right’'s wview of
its reguirements. Lord OQliver of Aylmerton gave the

judgments of their Lordships. He asserted that:36

“Such conflict as exists Is ... sSemantic only
and lies in differing ways of giving expression
to the single common concept rthat the natural
bond and relationship between parent and child
gives rise to universally recognised norms which
ought not be gratuitously Jinterfered with and
which, If Interfered with at all, ought to be so
only If the welfare of the child dictates It.
cee [Tlhe description of ... familial rights and
orivileges enjoyed by parents in relation to
thelir children as ‘fundamental’ or ‘basic’ does
nothing in my Jjudgment to clarify either the
nature or the extent of the concept which it is
sought to describe.”

These and many other recent cases demonstrate the growing
care that is paid in the United Kingdom to ensure that the
international human rights norms established by the European
Convention on Human Rights are translated into practical
operation in the day to day business of the courts. Not only
in leading cases but many other instances, the English courts
have taken pains to bring English law into harmony with
international human rights norms.3’! The same should happen

in other Commonwealth countries.




RECENT AUSTRALIAN EXPERIENCE

In Australia, the steps towards a similar movement have
also been taken cautiously. The caution may partly be
explained Dby the Federal nature of the Australian
constitution and the limited power which, it has long been
assumed, the Federal Executive and Federal Legislatﬁre have
over ‘international treaties and participation in
international lawmaking where this would conflict with the
vbasic structure" of the Australian constitution. That
assumption must itself now be reconsidered in the light of
recent decisions of the High Court to some o©f which T have
referred.38

I have already mentioned +the initiatives taken by
Murphy J during the late 1970s and early 1980s to call
attention to releva.nt international human rights norms. Now
‘'other Justices of the High Court of Australia are beginning
to do likewise. In J v Ligschke39, Deane J had to consider
the right of a parent to participate in proceedings which
affected the custody of the child. He denied that the
interests of the parents in such proceedings were merely
indirect or derivative in nature:

"To the contrary, such proceedings directly

concern and place in jeopardy the ordinary and

frimary rigits and authority of parents as the
natural guardians of an Infant child. Irue It

Is that the rights and authority of parents have

been described as ‘orften rllusory’ and have been

correctly compared to the rights and auwthority

of a lrustee (see eg the Report by Justice, the
British Section of the International Commission
of Jurists, ZParental] Rights angd puties and

Custody Suits (1975) pp 6-7 ...) Regardless,
however, of whether the rationale of the prima

facie rights and authority of rthe parents Is
expressed in terms of a trust for the benefit of
the child, in terms of the right of both parent
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and child to the Iintegrity of family . life or in
terms of the npatural Instincts and functions of
an adualt human being, those rights and authority
have been properly recogrnised as fundamental
(see eg Upniversal Ppeclaration of Human RIghts,
Arts. 12, 16, 2572) and 26(3) and the discussion
(of decisions of the Supreme Court of the United
States) In Roge v Conn 417 F Supp 769 (1976} and
Alsa v District Court of Polk Count owa
406 F Supp 10 (ig25). They have deep roots in
the common law."”

ﬁeriving’ authority for fundamental principles (both of the
common law and of international human rights norms) by
reference to international treaties is now increasingly
occurring in Australian courts.

In Daemar v_ The Industrial Commissgsion of New South

Wales & Qrs41 a question arose before me as to whether the

Bankruptcy @ Act 1966 enacted that proceedings £for the
#indication of a public right were stayed during the

bankruptcy of the petitioner. There was no doubt that he had

been made bankrupt. He wished +to bring proceedings,
prerogative in nature, against a court of limited
“Jurisdiction which had made an order against him. For

default of compliance wifh that order (which he wished to
challenge) he had been made bankrupt. He asserted that he
should be entitled to .argue the point concerning the
jurisdiction of the Courﬁ, notwithstanding his supervening
 bankruptcy. The Court heLd that the provision of the Federal
Bankruptcy Act providiné for a stay in the event of
- bankruptcy was unambiguoug. In the course of my Jjudgment, by
reference to the International Covenant on Civ;l and

Political Rights, I expressed the opinion that, were the




gtatute not unambiguous, .the importance of a right of access

to the courts would have suggested a construction that

limited the effect of the statutory stay:

"The Importance of an action for relief
prerogative In nature for the vindication of
duties Imposed by law, the observance of which
the Court supervises, needs no elaboration. It
I5s obviously a serious matter to deprive any
person of the Important civil right of access to
the courts, especially one might say where the
public law Is JInvoked where the allegaiion is
made that public officials have not performed
their legal duties or have gone beyond their
legal powers, This starting pofint In the
approach by a cowurt to the construction of the
Act derives reinforcement from the International
Covenant on Civil and Political Rights: see
articles 14.1 and 1I7. Australlia has ratified
thar covenant without relevant reservations.
The entitlement of persons with a relevant
interest to invoke the protection of the courts
fo ensure compllance with the law Is so
fundamental that the Act would be Interpreted,
whenever It would be consonant with @ this
langquage, Sso fj not to deprive a person of that
entitlement.”

The other Jjudges of the Court did not refer to the

International Covenant. But I took it as a touchstone for

indicating the basic matters of approach which should be

taken by the Court in tackling the construction of the

statute. Had there been any ambiguity, the Covenant

provisions would have encouraged me (as would the equivalent
reles of construction in the

common law} to adopt an

interpretation of the Bankruptcy Act which did not deprive

the individual of the right to. challenge in the Court, the
compliance of the Act complained of with the law.

In 8§ and. M Motor Repairs Pty Limited & Anor v galteic

il (Australia) Pty Limited & Anor?3 a gquestion arose as to




whether a judge should have disqualified himself for

reasonable apprehension of bias. It was discovered after the

case was underway that the judge had, whilst a barrister two

years earlier, been for many years on a retainer for the
companies closely associated with the plaintiff. That
company was seeking various remedies, including punishment
for contempt against a subcontractor who was alleged to have

breached a contract and a court order based on it. The judge

was asked to stand aside. He declined to do so. The
subcontractor was convicted of contempt. He appealed. The
case raised important questions concerning judicial

disqualification for the appearance of bias.

In the course of giving my minority opinion, to the
- effect that the judge ought to have disqualified himself in
the circumstances, I referred to the importance of having a

‘conrt manifestly independent and impartial.44

"It would be tedious to elaborate the antrigquity
and universality of the principle of manifest
. Independence of  the Judiciary. It Is
axiomatlic. It goes with the very name of &
Judge. It appears In rthe oldest books of the
Bribler see eg Exodus 18:13-26. It Is discussed
by Plato in Als Apology. It Is elaborated by
Aristorle In The Rpetoric, Book 1, Chapter 1.
It Is examined by Thomas Aquinas in part 2 of
the  Second  Part (e I0¢ AAZ) of Summa
Theologica. It Is the topic of Lambent Prose In
the Federalist Papers ... In modern times it has
been  recognised’ in numerous  pational and
Initernational statements of human rights. For
example, it Is accepted Iin Article 1£4.1 of the
International Covenagnt op CIvil angd Political
Rights to which Australia si a party. That
article says, relevantly:

‘il4.,1 All persons shall be egual before the
courts and tribunals. In determinations
of any criminal charge against him, or of
his rights and obligations in & sult at




law, everpyone shall be entitled to a fair
and public  hearing by a compatent
Independent ang ~ impartral tribunal
estrablished by law’.”

Again, the International Covenant became for me a starting
point in the statement of principles which placed in context
the dispute Dbetween the parties.A It provided an
international setting for the issues involved in the disputé.

In Jago v District Court of New South Wales & Ors45

the question arose as to whether, under the common law of the
State, a person accused of a criminal charge had a legally
enforceable right to a speedy trial. There had been a delay
of many years in bringing the accused to trial and he sought
a permanent stay of proceedings. A majority of the Court
(Samuels JA and myself} held that whilst there was a right to
a fair trial, there was no right, as such, under statute or
common law to a speedy trial. Speed was however an attribute
of fairness. McHugh JA (now a Justice of the High Court of
Australia) held that the common law did provide a right to
speedy trial. Both Samwels JA and I referred to provisions
of the International Covenant on Civil and Political Rights.

A great deal of time in the Court was taken exploring
ancient legal procedures in England back to the reign of King
Henry II. 1In independent Australia, in 1988, this seemed to
me a somewhat unrewarding search. I wrote:

“I regard It to be at lIeast as relevant to search

for the common law of Australia applicable in this

State with the guidance of a relevant Instrument of

International Ilaw to which this country has

recently subscribed, as by reference to disputable

antigquarian resedarch concerning the procedures that
may or may not have been adopted by the rtinerant
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which Australian law are derived,

Justices in eyre in parts of England Iin the reign
of King Henry II. Our laws and our Ilibsrties have
been inherited in large part from Engiland. If an
English or Imperial statute still operates in this
State we must give effect to It to the extent
provided by the Imperial Acts Application Act 1969
oo but where the Iinherriied common Iaw Is
uncertain, Australian Judges, after the Australia
Act 1986 (Cth) at least do well to look for more
relevant and modern sources for the statement and
development of the common lIaw. One such reference
point may be an Iinternational treaty which
Australia hHas ratified and which now states
International law. :

The International Covenant on CIivil and Polritfical
Rights contains In Artr 14.3 the following
provisions:

*14.3 In the determination of any criminal
charge against him, everyone shall be
entitied to the following  minimum
guarantees in full eguality:

a) To be Iinformed promptly ... of the
charge against him;

(b) To be tried without undue delay."

If the right to be tried withoutr undue delay is
appropriately safeguarded, a denial of an
asserted "right" to a "speedy trial" would not
bring a court’s decision Iinto conflict with the
standard accepted by Australia upon the
ratification of the covenant. ... dAustralia
appended a ‘Federal Statement” to the
ratification of the Covenant. This may affect
the dIrect appiicability of Article 14 to a
criminal trial in thAis State. Bur it does not
lessen the authority of the covenant as a
relevant statement of Internationally accepted
orinciples wﬁ_z}? Australia has also accepted, by
ratrfication.”

Samuels JA, on the other hand, conducted a careful

analysis of the history of English law and procedures from

concerned, he was more cautious:

"I appreciate that the right to speedy trial, or
te & trial within a reasonable time, has now

..33...

So far as the Covenant was




been entrenched by statute in many jurisdictions
In both the common law and Romanesgque systems.
Moreover there are International Covenants and
Conventfons which prescribe such rights. For
example, the International Covenant on CIvil and
Political Rights (to which Australia with
certain reservations and declarations Is a
party) provides In Art I4(3)(c) that in the
determination of any criminal charge against ihim
everyone shall be entitled ’to be tried without
undue delay’. The Covenant Is not part of the
law of Australia. Accession to a treaty or
Znternational covenant or declaration does not
adopt the Ipstrument rnto municipal law iIn the
absence of express stipulation such as that
which may  be derived from the Racra
Discrimination Act 1975 (Cth) ... See the
remarks of Lord Denning Mr In R _v Secretary of
State for the Home Department; ex parie Blajan
Singh [I1876] OB 198 at 207 ... It was suggested
nonetheless that International Covenants of this
kind might provide beiter guidance In a search
for the principles of the common law than erfght
hundred years of legal Aistoryy and relilance
was placed upon what Scarman LJ as he then was
said in R_v Secretary of State for the Home
Departmentr ex rre Phapsopkar [I1976] (B 606
at 626. However, the statement does not seam to
me Lo support the proposition and Rkhas, In any
event, been roundly criticised ... Certainly, f1f
the problem offers a solution of choice, rhere
being no clear rule of common Ilaw or of
statutory ambiguity, I appreciate that
considerations of an International convention
may be of assistance. It would be more apt In
the case of ambIigurty although In efther case It
would be necessary to bear in mind not only the
difficulties mentioned by Lord Denning but the
effect of discrepancies in legal culture. In
most cases I would regard the normative
traditions of the common lIaw as a surer
foundation for development. But ¢ranted that a
Convention may suggest a form of ratrional and
adeguate solution It cannot explain whether a2
particular right was or was npot 4an ifncident of
the common law,. That was the question in the
present case. 47

The decision of the Court of Appeal was confirmed by the High
Court of Australia, affirming the common law right to a fair
trial, In that Court no reference was made to the

internaticonal human rights 3'.ns1:ruments.‘IIB




Ancther case in which the ‘International covenant was
considered was also one in which Samuels JA sat with me and
with Clarke JAa. I refer to Gradidge v Grace Brothers Pt
Limited. That was a case where a judge had ordered an
interpreter of a deaf mute to cease Iinterpretation of
' exchanges between the judge and counsel. The mute remained
in court and was the applicant in workers’' compensation
proceedings. The judge refused to proceed when the
interpreter declined to cease interpretation. The Court of
Appeal unanimously answered a stated case to the effect that
the judge had erred. In doing sSo both Samuels JA and I
referred to the Internaticonal Covenant on Civil and Political
Rights. I mentioned in particular, in criticising a certain
earlier decision in Australia about the entitlement to an
interpreter, the provisions of Articles 14.1, 14.3(a} and
(f). I stated that those provisions are now part of
customary international law and that it was desirable that
"the [Australian] common law should, so far as possible, be
in harmony with such provisions".

Samuels JA said this:

“For the present purposes It Is essential to

balance what procedural Ffairness reguires iIn

clroumstances such as this against the necessity

to permIit a trial jJudge to retarin the ultimate

command of order and decorum in Ahis or her

court. It seems to me that the principle which
applies is clear enoughp It must be that any
party who Is wnable (for want of some physical
capacity or the lack of knowledge of the
language of the court) to understand what Is
fappening. That party must, by the use of an
Interpreter, be placed in the position which he
or she would be iIf those defects did not exist.

The task of the iInterpreter, in short, is to
remove any barriers which prevent understanding
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or communication ... The principle to which T
Aave referred so far as criminal proceedings are
concerned Is acknowledge by the International
Covenant on CIivil and Political Rights, Article
14, which Is now found as part of Schedule 2 to

the Human RIghts and Eaqual Opportunity
Commission Act 1986 (Cth).”

A further ekample of the use of the International Covenant is

Cachia v _TIsaacs & ors.”0 A litigant 4in person had

successfully appeared for himself to defend, in a number of
levels of the court hierarchy, proceedings brought against
him by his former solicitors. Various orders for "costs"
were made in his favour. Invoking such decisions as London,
Scottish Benefit Society v Chorley®! and Buckland v
M,52 the solicitors urged that the litigant in person
should only zrecover expenses which were strictly out of
pocket. He should be denied the loss of income in attending
court because this was something a lawyer could charge fo£
and only lawyers had the privilege to so charge in our
courts. The argument succeeded with a majority of the Court
(Samuels and Clarke JJa). But I rejected it. I preferred
the view that a litigant in person could recover all costs
and expenses, necessarily and properly incurred to represent
himself in the court. I derived support for my view from
{amongst other things) the International Covenant on Civil
and Political Rights, Art 14.1. That article provides that
all persons "shall be equal before the courts and
tribunals". I suggested that from this fundamental principle
should be derived the principle that litigants should not

suffer discrimination because they are not represented by

lawyers. Access to the courts should be a reality and not a
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- ghibboleth.

Still more recently, both in the High Court of
Australia53 and in the Full Court of the Supreme Court of
South Australia®? reference has been made to the status in
Australian law of international human rights norms.

It will be observed that the cases in which reference
has been made to the International Covenant for the purpose
of stating a guiding principle may be seen, in cne sense as
stating the self-evident: a universal truth and part of the
common law. But the reference to the Covenant is an

intellectual starting point to the consideration by the court

of the law to be applied in a pafticular case. It puts the

judge’s decision in context. It puts it in a context of
universal, international principles. On uncertain and busy
litigious seas, it is often helpful to have fhe guiding star
.0f international human rights norms. That, in essence, is

what the Bangalore Principles and Harare Declaration assert.

CONCLUSIONS

The purpose of this essay has been to bring up to date
some of the developments in my own and other jurisdictions
since the Bangalocre Principles were declared in 1988 and
reaffirmed in Harare in 1989. Since that time, in a number
of practical instances, the court of which I am a member has
had the ocecasion to consider international human rights
norms, as stated in international conventions. Illustrations

of the use made of them have been given. There are reasons

for caution, in every country, and particularly Federal

states, in and the use made of international principles




stated in treaties negotiated by the Executive Government and

not translated. into domestic law by the legislature. But
judges also make law. In doing so - they frequently have
choices. ‘Those choices arise in the construction cof statutes
and in the development, clarification and restatement of the
common law. In.performing such functions, judges of today do
well to look to international instruments. Particularly is
this so where the international instrument has been accepted
and has itself become part of the customary law of nations.
Today’'s judges are amongst the intellectual leaders of
their communities. Those communities £ind themselves in a
world of growing interdependence and intercommunication, Law
has, until now, traditionally been a parochial
jurisdiction-bound profession. But judges of today,
accompanied by modern lawyers, must begin the journey'that
will take +them intco an international community in which
internationally stated norms are given active, practical work
to do. For the sake of humanity and the respect of human
rights in all countries, the Bangalore Principles and the
Harare Declaration show the way ahead. The opportunity
exists for all judges and lawyers in every country of the
common law to pick up the challenge presented by the
Bangalore Principles and the Harare Declaration. In their
daily lives they can find a framework of principle in the
international human rights and other norms £rom which to
derive guidance for the performance of their important
duties. I hope that in Banjul we will reaffirm our

dedication to these goals.
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