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MEDICO-LEGAL CONFERENCE IN BRISBANE TACKLES TOUGH ISSUES

‘On 22 September 1990 an important medico-legal

conference was held at the Hilton Hotel, Brisbane, sponsored

by ‘the Faculty of Law of the Queensland University of

Technology (QUT). Medical and legal experts examined a

number of difficult problems relevant to the interaction of

their two professions and to the delivery of health care
services to the community. ifﬁ
Participants in the conference were welcomed by

Professor David Gardiner, Dean of the QUT Faculty of Law.

Professor Gardiner expressed pleasure at the participation in
the conference of Associate Professor Suzie Laufer of Bond
University. Within that University, Professor Laufer has
taken a leading part in teaching the law as it relates to the

delivery of health care.

The conference was opened by Mr Ken McElligott,
Queensland Minister for Health. He stressed the complex

questions which are raised by the health portfolio teday and

the difficulties faced by the political process in resolving
ethical questions of high controversy. He said that it was

important for solutions to be based upon good data. He

stressed the necessity of accountability of the professions.

In this context he outlined the non-legislative steps that

have been taken to establish a patients’ complaint unit in

respect of public hospitals in Queensland. He said that the




quEStién of whether this facility should be extended, by

. legislation, to the private sector was currently under

'erview. The Minister committed the Queensland Government to

consultation with the medical profession. He welcomed the

conference as a contribution to that process and emphasised

the participation in it of senior officers of his Department.

‘The Chairman of the conference was Justice Michael

-Kifby; President of the New South Wales Court of Appeal.

‘Justice Kirby outlined the experience and techniques of the

Australian Law Reform Commission, in which he had.  first

tackled some of the issues of the law and bioethics. He said

.that the Commission’s early report on Human Tissue

Transplants (ALRC 7, 1976) had not only been influential in

‘its own right. It had also demonstrated a technique of

public and expert consultation which could provide solutions

to the most difficult issues, including those presented by

the advance of medical technology.

The first session of the conference concerned the

intellectually disabled patient. Justice Kirby said that the

fundamental difficulty in this connection stemmed from the

central obligation of consent by which patients permit the

performance of medical procedures upon themselves. The

difficulty of obtaining an informed consent £from some

intellectually handicapped persons presented the law with

dilemmas both of procedures and of standards by which such

‘decisions would be made on their behalf by others.

Mr Hugh Carter, the Legal Friend appointed under the




Intellectually Disabled Citizens Act 1985 (Qld} outlined the

procedures: for the provisjon of consent for intellectually
handicapped <children and adults both under Queensland
legislation and comparable legislation in other States. He
drew attention to a series of decisions of the Family Court
of Australia relating to applications for consent for
non-therapeutic hysterectomies of young females whose parents
favoured the performance o¢f the operations to ' prevent
pregnancies. In two decisions, single judges of the Family
Court had held that parents may give valid consent. But in
two others, the Court had emphasised that such consent must
be authorised by the Family Court based upon the prima facie
human right to reproduction which would otherwise be lost if
the operation were performed.

The procedures for emergency consent to urgent
operative treatment where a mentally handicapped person faces
a life-threatening condition were outlined, as were the two
basic principles provided by the law for the protection of
health care workers acting bona fide in the best interests of
the patient.. These are the common law implication that
consent would be given in emergency situations for remedial
therapeutic treatment and the ultimate power of the Supreme

Court to exercise its parens patriae jurisdiction for the

benefit of disabled persons.
Justice Kirby pointed out that English cases on the
performance of operative treatment on intellectually

handicapped neonates, who without operation would die, had




t-interests of the patient", not the interests or wishes
st 1n p

he parents or guardians or the concerns of society as to

 ;demonstration could vary from one legal or medical

- sion-maker to another.
In the second session, Mr Peter MacFarlane, a member of
he :QUT Faculty of Law, addressed the issues of death and
He pqinted out that in Queensland, and some other
there is no statutory definition of "death" for all
purposes, although Queensland had followed the ALRC report by
'fflging a definition of death to include loss of brain
_uﬁgtion, in the special context of transplantation. He said
thét the absence of a general definition might sometimes be
edied by common law decisions in particular cases. See eg

R..v_ Kinash [1982] @Qd R 648. But the lack of a general

ﬁgﬁ@tutory definition of *death" exposed medical

ctitioners, who failed to adopt hercic procedures, to the
risk of civil litigation and even the possibility of criminal
‘Prosecution.

Whereas many opinion polls, both in Australia and other




-deﬁelbped countries, showed a growing body of opinion in
faurjof at least "passive" euthanasia, the state of the law
.in%Australia did not countenance positive conduct to assist
.even terminally ill patients to die.

Mr MacFarlane outlined the legislation in Victoria,
.south. Australia and the Northern Territory providing for
tatural death", that is to say compliance with the wvalid
jnstructions of a terminally ill person not to use artificial
'or‘extraordinary means to support or prolong life which would
o;hérwise end naturally. He said that the enactment of such
i;§£6§isions might be considered for Queensland. However,
following the experience in other States, it was appropriate
to ask whether legislation should be confined to forbidding
_"gxﬁraordinary" treatment. In the context of palliative
'ﬁbaré, Mr MacFarlane said that it was appropriate to
irecdnsider the law where therapeutic decisions must daily be
.maaefwhich effectively hasten the death of the patient but
'Eaﬂlbe justified for the relief of pain or for other medical
reasons.

Justice Kirby pointed out that, apart from the state of
supstantive law, a number of legal and practical
;onsiderations combined to protect health care workers’ bona
fide dealings with these problems. He mentioned the usual
'fdifficulty of securing evidence relating to individual
,}tiéatment decisions; the difficulty which a prosecutor or
litigant would have in establishing the essential chain of
'_céusation or the presence of &a criminal intent; the

prosecutorial discretion which exists to determine whether




.u:ar conduct or omissions will be the subject of a
nal ‘charge; the obligation o©f the Crown to prove its
"Qéyond reasonable doubtj; the general presumption of
océ_ée favouring the accused; and the experience that
;gg;tend to acquit health workers who have been shown to
Ye,géﬁplied with standard professional prgcedures. In this
ﬁﬁéétibn, Justice Kirby mentioned the trial in 1983 in

,eicester, England, of Dr Leonard Arthur for "palliative"

atment of a retarded neonate and his acquittal.

KfThere then followed a session on expert evidence.

tfoducing it, Justice Kirby pointed to the fundamental

inciple that opinions were not admitted into evidence

cause hearsay evidence is, prima facie, inadmissible,

xcéﬁt when offered by a qualified expert within the scope of

expertise. He stressed that experts coculd not give

lence outside their established field of expertise; of

ters of common knowledge; or on the "ultimate issue".

“issue must be left to the legal decisicn-maker, whether

j . But fhe Chamberlain ﬁrial had demonstrated

énflicting medical expertise or technical evidence. The

ial problem of bias in medical witnesses hired as

mercenaries" was mentioned and the practical problem

presented to the decision-maker when  experts give

dlametrically' opposed opinions. But Justice Kirby pointed

out that decisions must still be made in difficult cases and

the courts have been coping with this problem, despite the




an oOrthopaedic specialist of

frequently required a high degree of

qualified

opinions of

srticular area of expertise, dubious and unreliable.
“'Dr McGuire stressed that in medicine there was "no
ver'i.and no always". Dogmatic opinions were therefore

gehéfélly unsound. However, the best opinion would be based

_gffons or undue hurry. He said that it was important for
”xpéfts to maintain their objectivity both for their own

tggrity and in order to be of assistance to the court.

“roMr Peter Channell, solicitor, Brisbane, reviewed the

thority of Australian courts on the limits of expert

.ﬁidence. He stressed that an expert opinion was only as
wgﬁéd“as the factual premises upon which it was based. The
é;érd of facts in a medical history did not constitute
iviaence of those facts; but was available for the
fégs—examination of the patient on the history given or as

o' admissions against interest. Mr Channell and other




rs: present at the conference called attention to the

",t‘eraﬁion -of the adversary system presented by the

obligafion in the new court rules to notify the opponent of

sdical - reports obtained. It was pointed out that this

14 ge:d'the usual function of the lawyer which was normally

cq_nfinéd to advancing his or her client’s case and (subject

v ethic¢al rules) not putting forward evidence which would

damage - that case.

73-._.""'-,The last sessions of the conference were chaired by

_:=-"..'Je'an Collie, Director of the Division of Research and

él_ann:tng in the Queensland Department of Health. Dr Keith

wan officer of the Department outlined the role of the

health care professional as an adviser on health and safety.

e .emphasised the need for a more preventative focus in the

. approach to health care. However, he acknowledged that this

lecri'___,_to a number of medico-legal difficulties. For example,

,_prob_li.ems of confidentiality could arise where a safety

adv;i,‘éer found elevated blood lead levels in regular tests.

Conveying this information to an employer might be essential

;fOr'-_{.; remedial steps to be taken; but it could lead (if the

' patient were identified) to termination of employment. The

éxtént to which a medical practitioner is obliged to have

o;v.jésight of the risks of injury being caused by a patient

and. to warn others of those risks was examined by reference

to the possible extension to Australian jurisdictions of the

evelopment of the law as stated by the California State

Court of Appeals in Tarasoff v Regents of the University of




1ifornia [No 2] (1976) 551 Pacific Reporter (2d) 334.

.  £n the final session, Mr Merve Stubbins, Chairman of
:'ueensland Health Complaints Unit, outlined the
10pment in the last decade throughout Australia of
depéﬁdent units for the resolution of complaints in respect
fh;'provision of health. care. He outlined the steps taken
34 he Queensland Cabinet to establish a working party to
nyes?igate the necessity for legislation in Queensland. He
xpl%ined, as a model, the functions and powers of the Health
erfiées Commissioner in Victoria. The Victorian legislation
too&;as one precedent for consideration in Queensland and
the ;Auétralian States.

The conference provided a useful opportunity for a
eeting of the Ministeé, lawyers, medical practitioners and

ublic health officials. The need for further such dialogue

as_emphasised by many participants.





