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The Hon.- Mr. Justice jrv1.D. Kirby
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TI{E AUSTRAUAN LAW REFORM COMMISSION AND HEALTH CARE

The Australian WW Reform Commission was established in 1975 with the

support of all parties in the Federal Parliament. It works only won tasks t.hat are assigned

to it by the Federal Attorney-General. It is a permanent body set Ul' in Sydney. There are

11 Commissioners, four only of whom are full-time. The staff number 20, of whom half

'are professional. The law Reform Commission is therefore a small body wa-king upoll I

proj~ts to help Parliament nnd the Govemmmt with the refcrffi, modernisation and

simpli fieation of our laws.

A number of the mostl distinguished lawyers in Australia have been.

Commissioners. Sir Zelman Cowen, before he became" Governor-General, wa.s"a. part-time

Member. He has for many years interested him1ielf in mediccr-legal issues and }'Jritten and

spoken on these themes in law journals. Sir Gerard Brennan, now a -Justic~ df.the High

Court of Austra.lia, was apart-time Member when the Commission was first established.

Interestingly enough, the new Premier of Vict<ria, Mr. John C8.in,was also a part-time

Commissioner. The Com~~sion divides into teams to work ?n particula~ references given

to it. These teams are s~pported b:f research staff and alsb by a numqer of consultants

who are apl?0inted by me with the approval of the Attorney-General. In every project we
i ,

assemble around ourselves consultants, all but a few of them honorary, who work with the"

Commissioners towards the improvement of the legal system.

A nUmber of the reports of the Commission have been adopted into law both ~t

a Federal and State level. The work is""therefore not purely scholarly" or aeademic. It is a

practical contribution to helping the" -lawmaking process cope "with a time of
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dramatic change, including technological change. Later in your program Profess<! carl

Wood will be addressing you on ethical aspects of in vitro fertilisation. This remarkable
I

te.c1HJOlogy.qrings in its train imQ.qrtont ethical nnd leg~l ~oJ1siderations. I could happily

tllR to you about-these. But I hav'c been. assigned the topic of 1J.n for med Consent'.

Lest any of you be under any doubt as to tlle basis on whi<;l I am speaking,

should perflups tell you of my linformed cOQ<;cnll in accepting this tas< of addressing you.

AltJ1QUgh the Law Refcrm Commission ~s hs.d a number of projects relevant to medicine,

none of t'1em is specificnllyaddressed to the subject of my talk to you, at least aSI a

discrete topic. When we prepared our report on human tissue trnnsplantation, we had to, .

look at various aspects of patients' rights, the rights of the dead and dying, of their

relatives, of young domrs, of coroncr~, h'ospitt:tl nnd medical staff and so on.! When we

reported on the law govemingalcohol, drugs and driving, we had to consider the rights and

duties of medical staff in hospitals compulsorily to take blood and' o~ler body S9.m[)les in

order to determine the possible involvement of intoxicating drugs in bad driving. 2 In our

project on criminal investigation, now the!source of the Oiminal Investigation Bill 1981

currently before Parliament, we had to consider the issue of intrusive bodily 9:!archers by

law mfor-cemmt officers and wheth~r these should be perfG"med only by medicl.'l.l

practitioners. 3 In our report on child welfare law reform, we had to consider aspects of

child abuse and other problems of children in ,need of care, of interest to the medical

profession.4

The project of the Law Reform Commission ~vhich comes closest to the topic of

my talk today is our inquiry into Fedeml laws on privacy protection. In large measure,

that inquD:Y has been directed at ssues such as the nights and duties of Federal officials

intruding into property and the laws on <hta protection and mta security that should

govern the automated manipulation ofpersonal)nformation. Increasing computersation of

personal infcrmation aills a new dimension to the problems of. mediclll confidentiality. I

say this inquiry comes closest to the issue of informed consent because at the heart of the

enooavour of the law to provicb new protections for privacy h the effort of the law, in a

time of great technological change, to t.phold the ultimate control of the individual, in

most circumstances, over his mfa-mation penumbra. It is this control of the individual

over hs own information (and thel'€by his own life and destiny) which is at the kernel of

the debate about infcrmed consmt to medical procedures. In our privacy inquiry, issues

have arise as to the rights of patients to have access to their own medical records or

hospital oota. As you would probably know, Fedeml legislation in the United States has

greatly enhanced the right of patients to have access to this information. In large measure

this ms been based lQ:on the fact toot it is the- patiEnt IS health or life which ic; in issue

and, ultimately, the patient should have the right of access so that informed decisions can

be made by him affecting his health and life.
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Some hospitals in Australia have already adopted the open access principle. It is a

principle not without rome difficulties. Health records until now have been prepared for

the doc tocs l own' use and t{)on an expectation toot even the patient will not have access.

Studies-have shown that-many health records· conUi'm extraneous material which can be

hurtful to a patient though o( possible u~e in gaining an overall profile. Some health

records, particularly in the area of psychology, are prepared jointly with. members of a

group or members of a family. Rights'of access may 1.18ve to respect the confidffltiality of

others. Facilities in hospitals and elsewhere for rights of access which -do not endanger the

security or retention of health records is another problem, 3S is the issue of costs at a,
time of increasing [)ressure on the medical dollar. All of these are problems that are being

addressed by the Law Refam Commission. We hope to deliver our report on Federal

privacy laws by the end of the year. The Commissioner in charge of the report is my

colleague Professcr Robert Hayes.

Before I embark upon my contribution to the wordy debate nboot informed

consent, I should add a note of caution. Because the Law Refa'ffi Commission ros not

examined the Esue specifically and as a special topic, what I have to contribute to the

debate is necessarily circumscribed. Furthermore, I have been out of the lI.crative

business¥ of offering legal aa.t.ice these past seVen years and more. What I have to say is

not an authcritative judicial proJ.1ouncement. It has no ~ecial authaity in law. Medical

practitioners and other health ~are workers must seek their own legal advice and not rely

Lpon extra-curial observations by people such as "myself. However, I hope I can provide a

framewOrk within which we can all consider the issue" of patient consent to medical care.

The wealth oflitemture on the subjret attes~ to its importance. lt also points to the

controversies and difficulties that surround" the topic and the anxiety of health care

professionals to get right the basis of their relationship with those who come to them for

med ical aid.

DEFINITIONS

The principle of informed consent requires that health profes:;ionals, befDre any

diagnostic or therapeutic procedJre is' carried out which may have any" reasonable

possibility, of harm to the patient, will eX~lain to the patient what is involved in order to

secure the understanding consent of the '-patien~ to prreeed. 5 An informed consent is

toot consmt which is obtained after the patfm"t tns been adequately instrtr=ted about the

ra tio of risk and benefit involved in the prreedure as compared to alternative procedures

or no treatment at al1..6 There has been relatively .little discussion of the topic in courts

of Australia.7 But 'in the United States, about half of the States already have -st~tutes
which seek to specify the legal requirements- of infcrmed consent, often to protect the

medical profession against' decsions of the ccurts_ thought to be too "onerous.
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In the case of Williams v. Menehan 8 the Supreme Court of l<ansas stated the principle

wen:

It t:; the dUty of the doctor to maRe a rearonatHe dsclosure to hiS patient of the

nature and probable consequences of the suggested (X' recommended treatment

and to make a knowlcQ&cable disclosure of the dangers wit;dn his knowlec:te

whim are incid61t or possible in the treatmffit he proposes to edmin ister.

In that case, a patient had a bilateral mastectomy for cancer of the breast and several

burns followed subsequent radiation therapy. The court held toot if the patient knew of

the fi5k, no dBclosure would be necessary and that the doc tor might not have to discuss

risks if to do S) would alarm the patiEnt. I shall come baclc to these exceptions.

Various sources are quoted for the doctrine of informed consent, inclUding
I

Biblical passages and philosophical writings. The Nuremberg Code adOl?ted in 1947,

supplemented by the World Medical Association's Declaration of Helsinki, now provide

international staternmts of the <iIties of doctors,' particularly in experimmtal or

innovative treatment where special difficulties can arise. The Declaration of Helsinki

sta te5:

Clinical research on a human being cannot be undertaken without his free

consent after he ills been fUlly infcrmed; if he is legally incompetffit, the

consent of the legal guardian should be procured.9

The same Declaration put it this way:

If at all possible, consistent with th_e patient's psychology, the dcctor should

obtain the patiEnt's freely given consent after the patient ffis been given a full

explanation..•. Consent should, as a rule, be obtained in writing. However, the

re~on5ibility for clinical research always remains with the research workerj it

never falls on the SUbject even after consent is obtained.10 .

The efforts at refinition at Nuremberg, Helsinki and in the encrmous bulk of medical and

legal literature on this topic, have been criticised as vague, too general and unhelpful to

the health care wor!(er on the ~ot. It seems to be agreed toot it is hard to ddine the

expression 'informed consent' in a way that will accommodate all of the ramifications of

interpersonal relationship that can ari5e in the dependent environment of health care. ll

Various fa-mulations whim are offered by courts Cl' legisJators are themselves assailed as

simply play ing with words. Mr. Justice Frankfurter, in the United Sta tes Stl'rem~ Court,

said of an expression similar to 'infcrmed consEnt' toot it was 'an excellmt illustration of

the extent to which uncritical use of words'
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bedevils the law'. He claimed that:

A phrase begins life as a literary eXI.:n-essionj its felicity_ leads to its lazy

repetition; and repetition soon establishes it as 8 "ii?gal"' fa-mula,

indiscriminatingly used to express different and sometimes contradictory

ideas. 12

. Playing with the wcrds 'informed consent' will noteut much ice with health Cllre

professionals working in the often stressful, emergency ond highly complex and technical

world of modern medicine.

PRINCIPLE AND RATIONALE

This having been said, it is important for us to go to the heart of the problem

and to understand what it is tmt is behind the notion of 'infcrmed consent'. What is it that

theologians, moral philosophers nnd lawyers are getting at in tallcing about this patient

consent?

Originally, the notion was explained in the legal casebooks as based upon t1le

need for the patient to be able to ltake courage' as he faced 4? to the dire predicament of

pre-anaesthetic medicine. In 1767 it was [>ut thus:

It is reasonable that a patient should be told what is about to be done to him,

that he may take courage and put himself in such a situation as to enable him to

undergo the opera tion. I3

Although medicine has come a long way since 1}6'7, the need for patients to take coumge

and to prepare themselves for medical treatment is still a reality today.

Nowamys, a broader concept is taken as the ra tionale for informed consent. It

is the right of self-determination, to which I was· referring in the context of privacy

protection. A recurrent feature of our ,civilisation is S9.id to be resl?ect for the autonomy

-of the individual -human being, 'with inherent dignity and value'.l.4 Each of us is said

ultimat~ly(with rare exceptions) to have the right to control our lives and actions by OUr

own. choices, at least to the greatest extent compo.tible w.ith the rights of others. IS The

fundlmental principle underlying consent is .said to be a right of self-determination: the

principle. or value choice of autooo'my of the person. IG This fairly general notion is

articulated in ~jfferent ways. It is said to be based on inher61t natural rights. It is said to

be grounded in a political notion of the importance of the individual. It is claimed to be

based ~on the right o~ the patirnt to Icmrt his own destinyl with such infa-mation as the

health care professional can provide in order that he, the patient, can do 9J intelligently
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and with dignity.l7 The principle is not just a legal rule devised by one profession to

Inrass another. It is an etllieol principle which is simply reflected in legal rules because

~r law has been develoQ.ed by juq;es sensitive to the l?ractical 8gpJication of gener-<llly

held community ethictl.l prine iples.

A modern interpretation of the prhciple of informed consent is offered by Mr.

Colin Thomson of the Australian National University Law So-lOol:

The legal doctrine of informed consent clearly rests upon etllical principles of

autonomy and sclf-chtermination.... The ethical need for infcrmed consmt in

medical practice was a salutory reminder to doctors that their patients were

people and not cases and toot the patimt/doctor relationship needed to be open

and honest in recognition of and resl?ect for each patients autnnomy.I8

EXTENT OF THE RULE

The rule comes into the law and is supported by causes of action which have

been developed to provide remedies to people who feel themselves wronged. 'I11ese

remedies lie in the criminal and civil law but I shall coreentrate on the civil remedies.

The most usual way in which the notion is explained is by reference to the law of trespass

to the person and ,battery. The' ,whole basi" upon which a health care professional is

exempted from the civil (and criminal) wrongs of intentionally .and injuriously touching tl"le

person of a patient is the latter's consent. If that consent is absent or if it is not truly

present, then, touching being-proved, the lack of consffit gives rise to the legal cause of

ac tion. All the necessary elements are present, if consen t is absent.

An alternative way in whiCh the ~atlse of action can be fra med lies in

negligence. A health care worker will not incur liability in negligence unless it be

established toot he owed a legal duty of care to the patient, toot he was in breach of toot

dJty and that the patient suffered damage in consequence. In cases fra med in negligence,

the issues revolve around whether the amount of infa-mation a doctor has disclosed to the

patient was adequate to comply with the established standard of care that is expected of

him. A medical wo~er will not be liable in negligence simply because he has failed to

comply with the required standard of care. There must be proof of damage. In these cases,

the patient must establish that if he had received the inf<rmation that should have been

given to him, he WCtllct" not have given consent to the prexedure that led to the

damage.l 9 These are the alternative ways in which the claim can be mounted in law.

Usually, of course, claims arise only when oomething ms gone wrong, resulting either in
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Injury to or death of the patient. Indeed, usually, unless something seriously wrong has

occurred, the costs, delays and other inconveniences of litigation dissuade patients and

their families from suing, certainly in this country, where' cost rules are different to those

of the United States.

The obligation of securing patient consent therefore arises both to meet the

appropriate standards of care, (negligence) and to avoid liability in battery (trespass to the

person). The, question remains as to what the health care professional must tell the

patient. Various formulations have been offered. The Law Reform Commission of Canada

recently suggested in a study pa!?er the following as a 'desirable approach' :

(l) All material or relevant facts must be disclosed as well as other factors related

to the treatment which could influence the patientls decision to participate,

that is. the disclosure must be complete, accurate and not too complicated;

(2) The test of materiality of information should be objective vis-a-vis a

're"asonable patient', with the proviso th~t this test becomes SUbjective to the

extent that the physician Imew, or ought to have known~ that additional

information which would not have been relevant to the 'reasonable patient' was

in fact material to this particular patient•••. j

(3) The test of required comprehension of the disclosure should be 'apparent

subjective', that is the doctor must take reasonable steps in relation "to the

particular patient to ensure that he has understood and that objectively, or

apparently, he did;

(4) Care should be taken that the informing process is not coercive; and possibly in

some circumstances an estimation should be made by a 'disinterested' outside

party in this respect•••• j

(5) In non-therapeutic experimentation there can be no mitigation of these

standards and no waiver of the right to be informed is allowed; "and

(6) In the therapeutic situation waiver, 'therapeutic privilege', and a duty not to

inform may all apply depending on the circumstances but generally there sh~uld

be a presumption that they are inapplicable, with the burden of proof. to the

contrary on the person alleging this and with the rebuttal of the presumption

only being upheld when the circumstllnces clearly indicate it.20

Some of these statements may be arguable. Some may state" the desirable rther than the

current legal position at least in Australia. Other formulations have suggested that the

duty of the health care professional is to describe the proposed treatment, to indicate the

"alternatives, to outline the inherent risks of death or serious bodily injury, to refer to any

problems of recuperation that may be anticipated and any additional information which

would normally be disclosed in the circumstances} I The duty is clearly not a
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'once-and-for-all' duty. It is a continuing one, lasting during the whole course of the

medical treatment, so that if circumstances or the pattern of treatment change, fresh and

continuing consent should be obt~ined.22

EXCEPTIONS

Various exceptions have been suggested to the obligations that I have just

outlined. They inclUde:

Emcl'gency. The case of the genuine emergency, where the h~alth care must be

given immediately. Ellt even in these circumstances, the law implies the scope of

authority from the patient. Where·s patient is rendered unconscious in an accident

or has a heart atta,ck or is otherwise incapable of consenting and no other person is

available capable of giving consent on his behalf, the medical practitioner, facing

the predicament of the need of immediate medical care, will be protected by the

law if his performance or medical procedures are reasonable in the circumstances.

Patient KnOWledge. It has been suggested that it is not necessary to secure specific

consent where the patient has full knowledge, either by reason of· previous

discussions, .his own expertise or otherwise of the procedure, its risks and

possibilities. Certainly, the medical practitioner is not under an obligation to

describe in detail all of the remotely possible consequences of treatrnent.23

Only One Course. It has also been suggested that, akin to the emergency case,

there is no obligation to secure informed consent where there is oryly one possible

course open to the medical practitioner. 'However, I think this is a dubious

exception as, even in such a case, the patient might wish to secure an alternative

opinion, consultation with his family or the ultimate right to refuse treatment: a

right that has lately been upheld even in terminal cases before United states courts.

No Chance of Harrn-. It has been suggested that another exception arises where

there is no danger in the proposed procedure or where the danger is so remote

because the procedure is so simple, commonly appreciated or known to the

partiCUlar patient that it would be tiresome and pointless to explain the procedure

to the patient.24 Again, I question this exce.ption. if there is no chance of harm,

it is a simple matter to sny this to the patient,'-leaving the ultimate decision to the

patient himself.
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Not Against Wishes. Sometimes a patiEnt does not want to· be infcrmed. 'TIlis

situation may arse either because of the resignation of the patient to any

treatment the doctor may think necessary, the fear that full revelation of the r isl<s

will be too distressing or becaure of the impatience of the patient with whnt is

seen to be refensive medicol practice. If the patient docs not wish to be infcrmed

and makes this quite cle.(r, a doctor need not force information l{lon the patient.

Especially in terminal conditions, kindness and gentl~ess in maling with patients

remain an essential aspect of medical pmctice. But so does personal autooomy. It

tas been said tmt it is sufficient fer the doctor in such a case to take the patiEnt

to the brink of frank revelfltion : to suggest that it wOJld be well to put one's

affairs in order cr to propose discussion with a member of the family. In ·cases of

th5 kind, particularly where detailed d5cussion of the rsks are likely to 'alarm the

patient' courts have relieved the health care professional from any duty to labour

the point. The guiding star of the medical\;Jl'8ctitioner remains doing what i; best

fa' the patient. The health care professional may accordingly mooify the extE!1t of

his d5closure to a particular .patient to avoid causing unn~essary anxiety,

apprehension or d5tress on the \;Jart of the patient in the course of treatment. 25

General Terms. As is implied above, it is sufficimt for the infa-mation to be

supplied to the patient in genera] terms. There is no obligation to go over with the

patlalt anything more than 'the inherent implIcations ' of the particular procedure

pror;>osed for treatment.~6

Patients Best Interests. Apart from cases of alarm and distress,there may rarely

be cases where it .is the medical practitioner's judgment toot it is contrary to the

best interests of the patient to know. In North America this concept has given rse

to the so-called doc.trine of 'therapeutical privilege' under wnich, in a particular

case, telling the patient some or all of the information required to be given tmder
. ,

the gmeral rule would in itself harm him_physically o'r mmtally. lhis is a rare case

indeed. It is not sufficient that disclosure wwld affect the patients

decision-making. Fer the right to make the decision is ·an important and inherent

aspect of the patients au to 00 my. Nor 5 a paternalistic assessment 'doctor knows

best' awropria te in today's, wald. However, there may be' exceptional cases, to be

narrowly confined and a heavy burden being upon the medical practitioner to.

justify them, where 00 infamation, no hint, no suggestion is appropriate because of

the dBproportiona~.harm it would do the patient. In such c,ases, at the very least,

it would be wise, if not self-protective, foc the doctcr and the hospital involved to

secure discussions with members of the family or .close friends and relatives of the

patient, So tmt no suggestion can be- made toot the medical practitioner Ms simply

substituted in a. serious medical decBion hE own assessment of the patient's ·good

for the patient's assessment.
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SPECIALLY VULNERABLE GROUPS

Much of the literature on informed consent deals with the special problems of

pa:rti~uIarly vulnerable groups from whom it is difficult to secure 8 fUll, free, infcrmed

and knowing consent. The classes normally referred to include:

children27

mental incompctents28

prisoners29

terminal patients30

the foetus31

pregnant women32

It is' not possible for me to discUS5 these specially vulnerable groups. I imagine the

problem of securing consent from young persons is the one tmt most frequently arises. It

-s inapprq:>riate for the 1a w to impose an arbitrary temporal age before wh ich parents only

can conS61t and after which the mild has full Butooomy and control over medical

treatment. The Law Reform Commission itself ran into some of these problems when it

proposed such an arbitrary approach in its discu&<:>ion paper which dealt with. access by

children to health and like records.33 This propo::x3.1is now being reconsidered. The

inability of.a child, CX' fer toot matter a mentally ill or retarded person, to give a truly

voluntary and properly informed consent, at least in the care of a .child during early

childhood, creates the problem. So far as children are concerned, there is always romeone

in loco parentis -- tile natural parent, the adoptive parent, a guardian~ legal guardian or

the Minister. As recently as last week we saw the way in which the courts will revi€lw the

judgment of a legal guardian, in that" case the Minister,. concerning the child's best

interests in medical treatmEnt. The SLQreme Cqurt ordered toot u 15-year.:.old State ward

in a home for emotionally disturbed children should undergo an abortion contrary to the

earlier decision of her legal guardian, the Minister for Youth and. Community Services.

The court in that case made a jucgment on medical evidence as to the childs best

interests, 8ugmmting in that case the wishes of the child, her natural moth.er and medical

advisers. As the child grows older,whether still-in the legal custody of parents or others,

the sufficiency of a purely proxy consE'J1t may be called into question both under common

law and by statute. Even more acute problems can arise where non-therapeutic

experimentation on young people is proposed. Campbell has suggested that in such cases

permission from the parents coupled with proper external assurances of the integrity of

the investigatCX' are the child's best protection. Guimlines for non-therapeutic research

are suggested to balance the protection of the yeung patient on the one hand and the need

for investigatcrs to have a degree of freedom to prosecute worthy research, vital to

continued improvements in child carc. 34
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As the child emerges to an age at which rational decBions can be made, respect for the

pri~iple of individual autonomy will require that inf<rmation be given to the child about

tre.Q.tment and"even more so, about non-therapeJtic experiments.

SOME PROBLEMS

The dscussion- I have so far offered indicates a number of problem areas in

mfining t~e meaning and scope of the obligations to secure in f<r med conS'ent.

In the first place, from a lawyer's, point of view, it must be stre sse ct that the

cases tInt come to courts and to lawyers tend to be exceptional. They tend to be serious.

TIley represent only the tip of the iceberg .of the problem of consent and informed

decision-making by patiffits in their health care. Furthermore, most -of them revolve

around factual disputes about what was said or not ss.id. Each tends to depend upon its

own particular facts and therefore few general principles can be drown, other than those

of the level of generality I have already mentioned. 35

Sreondly, it must be frankly recognised th9.t to rome extrnt at least the notion

of 'informed consent' is simply an ideal to which daily practice must struggle. ~ome

commentatocs have suggested tlnt it is an ideal in the nature of a myth. This is said

because it is impossible for the health care professional to "impart to the patient ev~ry

facet of his knowleq;e ~d expertise involved in the decision. A lifetime Ct' at least many

years of experience and jUdgment may go behind the decision. This cannot be imparted, in

the real w<rld, in the space of a 3D-minute consultation. Patimts vary encrmously both in

th~ir interest in and capacity to absorb information about medical procedures. It is the

very expertise of the health ~re professional toot brought the patirot to him. To this

extent consent 'is that by a less knowledgeab~e person to one who is more

knowlecgeable'.36 Research by Cassileth and others about the operation of informed

consrnt in practice reveals why the goals of this ideal are imperfectly realised:

Within one day of signing consent forms for chemotherapy, radiation therapy" or

surgery, 200 cancer patimts completed a test of their rectt11 of the material in

the consent explanation and 'filled out a questionnaire regarding their opinions

of its purpose, con trot ul'"l4 implications. On~y 60% understood the purpose nnd

nature of the procedure, and only 55% correctly listed "even one major ri3k or

complication. We found trot three fact<rs were related to inudequate recall ":

education, medical status and the cure With which patients thought they had

read their consent ferms before signing.
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Only 40% of the patimts had read the fam 'carefully!. Most believed toot

consent forms were meant to Iprotect the physician's rights')7

'E(;) some extent the very notion of infa-med 90nSGlt implies a sophistication on the part of

the patient. In at least procedures of any complexity, re1'ltiveJy few patients will

npproach this sophistication and the law m~_lst take this reality into account.

TIlirdly, there is the practical i<>sue of how the content of consent is to be

assessed. From the point of view of the medical practitioner, he may contend tmt the

best he can do is to accord with normal medical proctice, offering the degree of detail

and infcrmation offered by his colleagues in like cases. However, courts, rejecting a

paternalistic approach to the assessment of what has to be told to a patient have made it

pl1in th'lt it :is not appropriate to surrender tile degree of det.9.il to the sole judgmmt of

the medical profession itself. 3a The qu~stion of how much infor,mation a doctor should

disclose conceming a propose.d procedJre is one on which the courts sJlould not consider

themselves bound by evidence of current medical practice and opinion, otherwBe it will

be tmt standlrd rather than .the patient's. need to know and respect for the patients

autonomy that woold determine the information to be given. 39 The view now seems to

be adopted that the measure of disclosure is to be determined by the patients' need to

know. Although this also imports jUdg'ment on the part of the health care professional, it

emphasises the social v~lue tInt is at stake, namely not so much meeting the standards of

one's pee~ a,nd colleagues or receiving. their app'robation for a pb ['rcperly done, but

dealing with the pati81t as a whole '['eroon and in a way that respects the patimt's c1D.im

to ultimate control over his destiny, including his medical destiny.

A fourth problem tlllt eM be lightly touched upon and I?assed. by is the misuse

of consent for wrongfUl purposes. Cases have arisen where informed consent is given for a

particular medical procedure but then misused eithe~ for another procedure or for

improper motives. Many of these cases involve I?eople who are not doctors holdi1?g

themselves out as medical practitioners, there~ securing a conSEnt which is vitiated

b~aure. given on an incorrect footing. 40 Just the same, these cases do empha~i<;e the

need for continuing consEnt during a course of treatment and the need to Ensure that the

treatment being given is still that for which the consent was initially accorded.

A fifth area of diffiCUlty relates to experirI:lfflts for non-theral?eutic purposes.

This problem hus already been mentioned in the case of children where it is at its most

acute. There ·appears to be no doubt toot a higher duty exists of franl<ness and infcrmed

consent where the health care professional is not treating or not oolely treating the

patient, but is engaging in a course of research.
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It is here ·tmt particularly carefUl eX{?l!1llation must be given to the pati€flt so tmt

.informed consent can be secured. The rule is clearly stated in the Declaration of

Helsinki.41 By the same loken,. critics of the rule have pointed Qut that too strict an

observance of this criterion may mean important restriclions" on research. Excessive

caution, it is said,' could cost lives. 42 In some cases, involving the use of a placebo,

experiments would be rendered worthless by complete fra~_kness with the patient. 43

Just the same, notions that any fn'm of experimentation may be thought justified because

a patient was going to die, are completely out of accord with our laws, our ethical

practices and moral principles..Some authors have suggested the use of the test 'would I

do this to Einstein or Picasso?' or even more cogently Ito one of my own fnmily,.44

However, sum a test does not appear to me to be very helpful. It is circular in the S61se

that -if the standards of the practitioner, carried away with the enthusiasm of research,

are lowered, he might indeed carry out the experiments without the knowleqse of his

family. This may simply underline his lack of respect for the autonomy of those with

whom he is -experimmting. Where non-therapeutic procedJres are involved, the duty of

securing informed consent E high. Of-course, many of such cases do not get to notice of

the law CX" the courts. But were they to do, r am sure the law would, resorting to general

principle, stress the importance of a frank statement to the patient that he is part of an

experimental regime. Most patients, with confidence in their medical professional, will

agree. But they should have the right to dEsgree or to se'ek treatment elsewhere.

CONCLUSIONS

What conclusions are to be dra wn from this discuS5ion? 'One cou.ld wash ones

hams of the issue by simply saying -tha.t the topic is already overburdened with discussion,

that coreepts and reality of informed consent do not'coincide and that we must simply put

our faith in the members of the medical profe;:;sion and in the procecitres for selecting,

testing and training them as well as in peer pressure within the profession -against

improper condle t.

I dOUbt if this will be enough, certainly for the better educated and better

infcrmed patialt of the 21st Caltury. The days of paternalistic medicine are numbered.

The days of unquestioning trust of the patient also al?pear 'numbered..The days of

complete and general conS€llt to anyUling a doctor cared t.o do appear numb.ered.

Nowadays, doc tors out of respect for themselves and for their patients (to say nothing for

deference to the law) must increasingly face the obligation of securing infcrmed consent

from the patient for the kind of thempeutic treatment I.)roposed.
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I have indicated my luck of confidence in the ro--called golden rule: wculd Ida

this pr~edure to my own child45 to a famous pcrson4G or to my own family.47

Although such a reference to the golden rule may be helpful as a rule C!f thumb,,~it is not

very specific bocau&:: different people will apply it in different ways according to-their

personal moral stanchrcls and rnthusiasms.

There seems to be no alternative to a clear understanding of the rationale that

is bellind the principle of inf<rmed consent. It is this ethical princil?le which Iinderpins tm
1'lwS insistence on it. An understanding of this mtionale will lead to 8 perception of the

need for oral dic;cussion and where necessary detailed consultation with the' patient, to

explain the treatment, the risks, the alternatives, the dangers and any acld.itional

infcrmation that is appropriate. The need for oral discus<;ion in addition to the frequmtly

ured consent forms is emphasised by many writers48 who have examined the serious

lack of recall of people rushed through the procedure ~f consent fa'lTIS at the hospital

door or surgery office. From the medical professional's own point of view the d~sirability

of making notes conceM1ing the consultution and the detail of infa'mation givenh9.s also

heen stressed, not simply out of relf-defence but as a program to di<;cipline the

professional in the pr<Xedures of providing the key information to the patient. 49 As

treatmfflt progresses and as further consmt may be required, progress notes should alsJ

be kept.

Forms are, I suppose, indispensable in the nature of modern medical practice. It

should be said trot they are not imperative for a nod or a gesture could in some cases

imply an appropriate consent. 50 However, especially if treatment is to be of n serious

or radical kind, some ferm of written consfflt should. be obtained both out of

self-protection and as a symbol of the importllnce of securing consent. 51 Obviously,

securing signatures to ferms"is not enough as th~experimentalevidence referred to above

will show. People simply do not absorb the information and many, in current practice in

Australia, are not really given an owortunity to do so. A roneed ferm is placed in fro~t of

them, their signature is -required. They are often not in a very good position to question,

negotiate or bargain. Often, the fa-ms are in a legalistic language which would fail a

rudimentary readability test.52 Suggestions have been made that readability tests

should be used \.tlon at least major hospital fex-Ins. We should not scoff at this idea. The

Law Re.form Commission is examining the suggestion in respect of insurance contracts

which repreS6"lt another area where ordinary folk come into contact with detailed

documentation that can profoundly affect their welfare but which may be expressed in

language whim is obscure or requires a comprehension or education far beyond the

average.
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In America..there is an increasing tendency for medical professionals to use tape

recording of conversations about critical medical consent decisions. 53 I would certainly

no.t consider this to be necessary in Australia. OUf cost rules especially have prevented

the development here of the flourishing industry of medical malpractice that exists in the

United States. Defensive tape recording would appear to be an unnecessary deviation from

a basically accepted relationship of dependence and trust, at least at this stage. Howf'ver,

we should not put ouf of our mind the possibility of the development, in areas of specialty,

of a tape recording or even video cassette which a I?atient can take home and play an9

which explains in accurate detail the basic issues- to which the patient (and his family)

must address themselves. If the re~arch is right and people simply do not understand the

f(X'ffis and explanations that are now being used, the goals of infex-med consent will only be

realised if we pay more attention to communication with patients. The medica.! Rnd legal

professions should give more thought to the way they can better do this, using the modern

instruments of electronic communication. I realise that cases differ and that necessarily

information for particul1lr pat,ients will differ too. But the notion at)east in serious,

complex and risky procedures of providing patients with oral information which they can

take away and consider at leizure and with time to reflect and discuss the issue, would be

a desirable goal that should be given carefUl thought.

Various authors suggest other means of tackling the problem of infex-med

consent. It is said that we can do more in the medical schools to promote an understanding

of the ethical and legal obligations that are involved. 54 It is said that we can introduce

peer pressure, particular:1Y in experimental and non-therapeutic work. 55 It is said that

editors of medical journals can keep control over the publication of rna terial which plainly

evidences a lack of respect for the autonomy of the patients the subject of

experimentation. 56

None of these suggestions, whether the goiden rule, revision of forms, use of

oral communications, better medical training or peer pressure represent a complete

,answer to the dilef}1mas of informed consent. This is because there is no complete answer.

Tlle most, as it seems to me, that ethical rules and the law can do is to emphasise, lest it

ever be forgotten, the integrity and autonomy of the patient. Most medical professionals

do not forget. Most are faithful to the trust put in them by patients dependent because of

need. An American writer, both a Doctor oJ Medicine and a Doctor of r..a:ws, put jt" thus:

The physician need have no fear of a legitima te malpractice suit if he deals

with ... pat~ents 9,S he himself would wish to be dealt with ... that is, -by

adhering to the state of the ar.t in his standard of cure, by never losing patience.

or giving up hope, by never telling a patient ·his condition.is hopeless, and by

always involving the patient in his own therapy.
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In this way, the physician adheres to the principal objective of the medical

profession, which is to render service to humanity with full respect for the

dignity of man, meriting the confidence of patiEnts entrusted to his care,

rendering to each a full measure of service and devotion, and protecting his

patimts from worthless and possibly rermful remedies for which the

charismatic but unscrupulous make miraculous claims. The fact that the patient

gave an infa-med conS61t usually will not prevmt him from suing; a warm

relationship with n competent and caring physician usually will.57
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