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PUTTING IT IN CONTEXT

Iam delighted to be invited te addréss your Annual Dinner. This is my first visit
to Bundaberg for 20 years. Your Club must be one of the oldest in Australia. What a
different world it was when J.S. Méﬂ(lejohn' on 14 May 1897 summoned a meeting of
Bundaberg gentlemen to the Grand ﬁotql to disecuss the inauguration of the Club. You
deserve congratulations upon the continluity of the existence of the Club, through th'e
better part of a century whose watchword is change. Since the establishment of the Club
megny of Bundaberg's most distinguished 'citiz-ens have been numbered amongst the Club's
members. Many served with distinetion in the two World Wars. It has been said recently
that the vision and courage that led the pionéers of the first century of Australie’s modern
" development cut into the rough, unéxpldred territory of this country far outshines the
achievements of the generations of our century. Yet it can be said that ours has not been
an easy time. The rate of inflation from the first year of the 19th ceiitury to the last was
less than 1%. This s & measure of the stakility that previous centuries enjoyed and that
has not been our lot. Qurs is a century of war, depression, inflation, nuclear fission and,
lately, the dilemmas of biclogical science.

It is preckely because of the challenge of change that the Federal Parliament
and the State Parliaments of this country have established law reform commissions. The
Chairman of the Queensland Law Reform Commission, Mr. Justice Andrews, heads a
distinguished body whose previous Chzirman was this State's present Chief Justice, Sir.
Walter Campbell. We in the Australian Law Reform Commission have had Queenslanders
of great distinction amongst our Members, The first Queensland Commissioner appoint'ed
to the Australian Law Réform Commission was the then Mr. F.G. Brennan QC, at that
time a member of the Queensland Bar, In fact, he was appointed on the very same day as
Mr., John Cain, now Premier of Victoria. Mr. Brennan went on to become
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Sir Gerard Brennan and i now g Justice of the High Court of Australia. He maintains his
keen interest in the reform of the law. I understand that his family had many links with
Bundaberg and its district.

Another ‘Queensiander! apf)ointed to the Law Refoerm Commission was our
- Governor-General, Sir Zelman Cowen. Now, I know that some people in n southirn State
would claim him &s their own. But when he was appointed to the Commission, he was
Vice-Cheaneellor of the University of Queensland. I know of his great affection for and
many links with Queensland. He has a life-long, abiding interest in the reform of the law. I
gather I succeed him as a speaker &t your Annual Dinner. :

One of our current Commissioners is the Honourable Mr. Justice Fitzgerald. He
is the [irst Judge of the Federal Court of Australia resident in Queensland. He was
appointed te the Commission from the Queensland Bar, as was Mr. Justice Brennan.
Indeed, appointment to the Commission has become a perilous course for barristers. Mr.
Justice Fitzgeralds sappointment to the Bench followed within & matter of months his
appointment to cur Commission. Iam glad to say he is continuing his interest in our ‘work
and membership of the Commission. You will see we have many associations with
Queensland lawyers. Through our work on the feform of the law in matters of Federal
concern in Australia, we seek out the views of Queenslanders. We have had a great deal of
co-operation and assistance from ecolleagues in the Queensland administration. One of our
reports, on human tisue ftransplants, was accepted in substance by the Queensland
Government and Parliament. The legislation based on the report now forms the law of
Queensland on this topie.

At the rsk of provoking your President, Dr. Richard Marsden, and because it is
8 matter of universal coneern : 8§ much to the citizens of Bundaberg as the people of
- Sydney or Perth, it is about some of the issties of bioethics that I want to speak to you
tonight. The Law Reform Commission became involved in a consideration of bicethical
questions when the Federal Attorney-General gave us the reference on the law governing
human tissue transplants. Bioethics may sound to you an exotic subject of little interest to
the people of this northern city as they go about their daily lives. But I hope I can show
that the issues of law and morality that are raised by & consideration of the new biology,
are matters that should concern us all. A Club as distinguished and long-established as
yours should spare a thought for the issues of the new biology. They are issues for our
time.

CHILDREN, LIFE AND DEATH

The last week has sezen the usual collection of instancés, reported in the news
_media, of events raising the quandaries for law and morality posed by modern medicine. I
{ake three instances only:
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Living with the New Biology. On Wednesday last, 14 April 1982, the Science Unit of
the Australian Broadeasting Commission devoted a two-hour session 1o a& radio

conference on 'Living With The'New Biology'. That remarkeble broadeaster, Dr.
Robyn Willlams, invited me to take part with him in chairing the session. Collected
in the radio studio in Melbourne were some of the most people in our country most
relevent to the debate. They included Sir Gustav Nossal, the weorld-famous
biologist, Professor Carl Wood, the pioneer of in vitro fertilisation and many
others. Some of you may have heard the programme, for it was broadeast to all
corners of the countiry. Just as powerful as the interventions of Mr. Berry Jones
MP, the Shadow Minister for Science and Technology, and Mr. Russell Scott, the
former Commissioner in charge of the human tissue transplants project, were the
quiet and gentle statements of the parents of Australia's first test tube baby, Mr.
and Mrs. Brennan. I walked out from the studio and there waiting with her
grandmother, sleeping peacefully, was Pippin Brennan, the cetalyst for all this
controversy. The broadeast ranged widely. But it covered most care fully the legal,
moral and medical issues that were posed for Australian society by the in vitro

fertilisation technique. 1 shall come back to this issue,

. 'Starving' the Retarded Child. Then on Friday last came the news that a severely

retarded infant in the United States had become the centre of 2 litigious storm
which advanced to the Swreme Court. The child, known in the court records only
as the infant Doe, was born so severely mentally retarded that the parents, whose
names were not released, authorised doetors to withhold food, The Supreme Court
of Indiana upheld the parents' right to do this. The County Deputy Prosecutor, Mr.
L. Brodeur, flew to Washington to seek to contest this ruling before the Supreme
Court of the United States. However, before the Supreme Court could consider the
matter, the child died, just two weeks old.

Abortion for a State Ward. On Monday this week, Mr. Justice Helsham in the New
South Wales Supr:emel Court ordered that a girl, 13 weeks pregnant, should have an

abortion. The girls legal guardian, the Minister for Youth and Co mmunity Services
of New South Wales, Mr. Kevin Stewart, had declined to approve the abortion in .
the case of the girl, a State ward. Mr. Stewart made no secret of his strong views
on the abortion issue. A spokesman for the Marriekville Legal Centre said that Mr.
Justice Helsham's decision was 'a great victory for all State wards in New South
Wales'. They 'have been brought ocut of the Dark Ages by the decision', she said. But
a spokesman for the Catholic Church in Sydney, Dr. John Hill, said that the
circumstances of the case did net justily an abortioﬁ. In the case,
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"two doctors, 2 private psychiatrist and the supervisor of the institution in_ which
the girl resided, all recommended that her pregnancy be terminated because of the
state of her health. She was in an institution for emotionally disturbed children.
The Sydney Morning Herald editorial said:

While appreciating and respecting the Minister's derply held belie{s coneerning
abortion, decisions such as these should not be allowed to depend upon the
particular moral views of whoever happens to be Minister.at the time such
incidents arise. ... A strong argument can be made for the esiablishment of an
independent tribunal, consisting of several qualified people, to exercise the

diseretion presently residing with the Minkter. !

THE PROBLEM OF GENETIC COUNSELLING

The cases | have mentioned raise very acute problems for society and its laws.
Who should make the decisions? What principles should guide them?What should be done
where medical e\fidence suggests ‘that people are likely to have genetieally abnormal
children? What should be done when children are born grossly retarded or..shockingly
physically disabled? A very high proportion of people who seek genetic counselling are
couples who have already produced an abnermal child or know of one in the family.
Genetic counselling involves doc tors telling su_ch people:

whether a pregnancy should be undertaken at all;

whether ante-natal dingnosiss of abnormality (such as by the procedure of
amniccentesis) would be useful; ' .

whether alternatives such as artificial insemination by anonymous denor should be
used to aveid the risk of passing on gene’tic defects.

There are a lot of ethical preblems here and most of them have to be faced by doctors, in -
the hospital or the surgery, with only the vaguest guidance from the law:

. Should disclosure of a genetic defect-be made to the parents or the chiid? At what
age does the child with a genetic disorder become a separate patient entitled to
_Separéte, private advice?

What are the limits of diselosute to third parties? For éxample, should & doctor tell
a prospective spouse of the risks of genétic ebnormality?

. "What is the extent of the doctor's duty of frankness- about mental disorder or
retardation in a baby? If the doetor paints toc.pessimistic a picture, will the child
be rejected by its parents and placed in an institution with consequences even
worse than the genetie abnamality itself?
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What i the duty of a dector who himself disapproves of abortion to advise pregnant
women, especially those of mature years, to have amniocentesis, to test against
therisk that the child may be mentally retarded or suffer other grave disabilities?

. Should every womam, or every woman over a given age, be entitled as of right to
the ampiocentesis test? Just in economic terms, would this not be much chegper
than keepiug a retarded child in institutions for many years?

. Does the State which will othefwise have to fund the support of grossly disabled
people have a legitimate interest 1o encourage abortion in such eases or i this the
slippery path to unacceptsble eugenics?

The legal situation in respect of the birth of grossly retarded and malformed children is,
in fact, only now being developed.

Murder ean include wilful faflure to take neceésary action. Yet the recent trial and
acquittal in England of Dr. Leonard Arthur, who put a grossly retarded child in a
corner and gave only sedatives until it died, shows how reluctant juries are to
convict doctors in such cireumstances.?

. Doctors sometimes admit to causing the death of a grossly handicapped baby bv
giving it an injection at birth.3 There ean be little doubt that such positive
action amounts to homicide. But it may be hard to detect. Some moral philosophers
say it & quicker and kinder than murder by negleet — leaving the child to die for
want of nourishment, as was proposed in last week's order by the Indiana Supreme
Court: .

. In America, there 5 already flourkhing ltigation surrounding this topie. Women
sue doctors to recover the cost of maintaining a retarded child, because the doctor
failed to advise amniocentesis, Some of these elaims have succeeded. Will this risk
force even opponents of abortion in the medical profession to advise the need for
counselling of this kind, especially among women over 30 or 357 '

In America, actions have even been brought suecessfully by children against their

-parents claiming 'wrangful pregnancy', 'wrongful birth' and -in one case 'wrongful
life'. In essence, the claim is that parents ought to have had the ante-natal tests
and not submitted the child to suéh a life of woe. A similar case in Britain recently
in the Court of Appeal failed. It was held that the common law of England did not
recognke a cause of action against doetors for allowing the child to be born
‘deformed.d Yet if a foetus i life and 5 owed duties by parents and doctors, are
there ever cases where the mental retardation or physical disabilities are so gross
that the birth should not be allowed to occur? If so, what are the precautions we
would introduce against the misuse of the power to terminate life? Are we content
to leave these decisions to be made by hospital commitiees or the unguided
diseretion of doctors on the spot?



DEATH BY DELIBERATE NEGLECT?

Community opinion about what should be done in cases such as T have mentioned
is divided. So far as I"gm aware there has. only been one detailed study of what doctors
actually do. In 1973 Professor Alexander Campbell, who gave evidence for the defence in
the trial of Dr. Leona-d Arthur, was at the Yale University School of Medicine in -
America. With Dr. Raymond Duff he studied case histories of 299 babies who had died in
the intensive care unit of the Yale-New Haven Hospital, to sce what treatment they had
been given. As a result of his reseach, he reported that in 43 cases (ie 14%):

some treatments were withheld or stopped with the knowledge that early death

and relief from suffering would result.d

In these cases, it was decided by a docter that 43 babies should die. Of course, they did.
The lack of treatment ensured that death was the inevitable outcome. They were babies
who might have lived. But @ decision was made that they should not. Whether the parents
were brought into that deci:?ion, as were the parents in Indiana last week, i not clear. The
fact is that someone, probebly an expert pedaetrician, decided that the child should die. .

Writing in the Lancet two years sgo an anonymous Britsh pedsetrician
ptblished a personal code of conduct. It was revealed that in cases of severe mental

retardation, severe sping bifida and hydrocephalus (absence of brain}:

I assess'babies with the more severe chromosome disorders .. and even
straightforward Downs Syndrome. ... I offer the beby careful and loving nursing,
water sufficient to satisfy thirst and inereasing doses of sedative. A few days |
after the baby has died, I write off_ering e date for the parenis to come and see
me.b : '

Following the acquittal of Dr. Leonard Arthur, the BBC programme 'Panorama’ conducted
a public opinion poll in Britzin on this topic. The poll showed that nearly one quarter of
the population {Z3%) believed that a severely handicapped beby should be given a ‘quick
and painless death'. Less than half the people polied (46%) weanted to do everything
possible to help such a baby live. Richard Lindley, writing in the Listener, com men{ed:

Whatever the logic of the dilemma, it is quite clear that doctors and the public
do believe that it is right o see to it that in some circumstances, some severely
handicapped babies die. It is eledr too, from Panorama's polls, that both doctors
and parents believe such decisions should be left to them, without interference
from the social services or the law. And whatever. logic or the law may say, the
public is overwhelmingly sympathetic to those doctors beld enough to maoke 'a
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choice for death'. Asked 'Should a doctor be found guilty of murder if, with the
parents’ agreement, he sees to it that a severely handicapped baby dies? 86% of
the people polled in Britain said 'No".7 '

In all probability similar results would be found in an Australian poll on this subject. This
i5 an area where the law and the public opinion appear to be dividing. The iaw on this
subject is not entirely clear. Few are the prosecutions that are brought again'st doc tors.
The very controversies that surrounded the Leonard Arthur trigl in England evidences this.
The circumstances rarely become known. Proof of the requisite eriminal intent is
difficult. Conviction at the hands of a jury, dealing with such a painful case, is never sure.
The decision to prosecute is exercised by sensitive Crown Prosecutors and may be

reviewed by a politically elected Attorney-Genersl.

But there is no doubt that the law of murder can include some deliberate
omissions. For example the Crimes Act 1900 (NSW) includes, in the definition of 'murder’,

reference to eriminal omissions:

Murder shall be taken to have been committed where the act of the accused, or
thing by him omitted to be done, causing the death charged, was done or

omitted with reckless indifference to human life or with intent to kili. ..,
Can it really be said that a small newborn baby placed in a corner and given water,
sedatives but no nourshment is not the deliberate subject of an omission causing death,
done with intent to kill? I make no moral judgment. I simply draw attention to what the
law says.

Similarly in Queensland, s.296 of the Criminal Code of Queensland provides:

A person who does any act or makes any omission which hastens the death of

another person who, when the act is done or the omission is made, is labouring
under some disorder or disease arising from another cause, is deemed to have

killed-that other person.

Can it be said that those who do ﬁot provide, in a hospital skilled in child care, normal
nourishment, in order to hasten death even of a severely and grossly petarded infant, are
not bringing about the child's death in contravention of thé statute? The doctor who fails
to take ordinary (as distinet from extrzordinary) measures to save his patient may be
guilty of murder, If there were no intent, such an omission if deemed to be 'gross
neg]igence‘ could constitute mamsla‘ughter.8
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Commenting on this situation, the writer in the Listener urged:

if working out these dilemmas ... & in violation of the law, we believe the law
should be changed.

But how should it be changed? How can we provide for change which will be compatible

with the normal respect for human life insisted wpon in our legal system?

If we're talking logically, we're in trouble here. If you legitimately kill off a
handicapped baby (with the very best of intentions, of course} then why can’t
you do the same for poor old granny (so badly incapacitated by arthritis) or your
daughter with below average intelligence??

So far, we have been pleased to turn our back upen this problem. As a society we have
tended simply to leave these hard decisions to the medical profession to sort out. But we
have done so whilst adhering to the letter of a eriminal law which may render members of
the medical and para-medical professions criminally liable. Furthermore, we have failed
to provide either the guidelines or the institutions whieh will ensure that deecisions of such
vital matters of life and death are made consistently and do not vary according to the
moral perceptions of the hospital of admission or the doctors in charge of the case. The
BBC Panorama programme to which I have referred, pointed out that the survival rate of '
spina bifida babies, who had not been given active treatment to-sustain them, has changed

over a short period of time, indicating a change in medical attitudes:

From a low point of 16% [survival]l in 1954, the proportion of these severely
handicapped babies still alive on their {irst birthday rose to 56% in 1969, Then
it began to fall agein. Was there a sudden failure of medical technique or-skill?
Surely not. The explanation is that-doc tors who once had high hopes that they
could make these children's lives worth living, now no longer believed that.it
was always true. And so they were once again seeing to it that more of these:
babies died: Wide regional variation in the survival rate seems further to
confirm that it is the attitude of individual doctors which decides whether these
severely handicapped babies live or die.10 '

The usual solution of English-speaking people to problems, even hard problems such as I
have mentioned, 5 to search for rules and to establish institutional machinery to
implement those rules. Tt has not been the 'way of our legal system to leave decisions of
life and death to the unstructured discretion even of a highly trained profession, such as
the medical profession. Where matters of life and death are coneerned, it has been usual
to define the criteria by which the decisions will be made. Washing our hands of society's
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legitimate interest in the proble m, and leaving it entirely to the parents invelved, may be
un'dersta.ndable. But it neglects society's duty to every human ereature, including a small
child who cannot speak for jtself. On the other hand, leaving it to the medical profession,
to individual doctors, to hospital éommittees meeting in secref, and to unpublished,
unknown, varying rules of personal merality and professional opinion, & equally
unsatisfactory. Where such important decisions are involved, society owes it to the
medical profession to give better guidance. Of course, I {ully realise that it will be
difficult to get agreement about the principles that should provide the guidance. On
matters such as abortion and death of infants, whether newly born or in utéro, our society
is deeply divided. But it is hardly & satisfactory solution to ignore the problem, to leave
the letter of the law as it is, and to depend upon the unguided d'ﬁcnetion'of particular
doctors, parents ot Ministers of the Crown. As one writer put it in the most recent issue
of the Australian Law Joumal :

[Olnce the foetus had become a live human being, [it] had &ll the rights
betonging to & human being including, of course, the pre—eﬁlinent right not to be
killed by neglect. I have no objection to infanticide — provided-it is sanctioned -
by Parliament, 11

The events of recent days tgnd to indicate that the time cannot be far off when.
Australian society will have to {ace these very hard questions. The first necessity of the
Rule of Law is that there should be rules. There should be guidance for the community,
for parents in this éoi'e predicament and for the medieal and hospital staffs involved. So
far, we are not giving mueh guidance. As a society, we tend to tumn away from these
painful issues.

IN VITRO FERTILISATION

Let me before resuming my seat refer to the other issue I have mentioned,
namely the law and in vitro fertilisation. The first test tube baby was Louis Brown bom in
July 1978. Since her birth, a steadily growing number of such babies have been born, many
of them in Australia. We are amongst the leaders of the technology and this is & matter of
pride. The pictures of the smiling parents and their éffspring evoke natural human
sympathy — especially because of the struggle these people have had to enjoy the
pleasures and respoﬁsibilities of parenthood and family life.

In vitro fertilisation is a set of techniques which involves using human sperm
and human eggs. It allows conception to take place outside the human body, on a piece of
glass — hence 'in vitro'. A couple of weeks ago the Victoerian Attorney-General announced
the establishment of an interdisciplinary committee to examine legal and social
implications of the technigue. The Chairman of the committee is my colleague, Professor
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Louis Waller, the Victorien Law Reform Commissioner. Though the inquiry is a Vietorian
one, the problem is national, indeed international. The [VFtechnology has now spread to '
the Roval North Shore Hospital of Sydney. In New South Wales, the Minister fé_r Youth and
Community Services, Mr. Stewart, has announced the appointment of a committee headed
by Mr. Russell Scott, to inquire into the legal and social issues of in vitro fertilisation in
that State. These issues go well beyond our country. They affect humanity.

According to public opinion polls, the majority of Australian pecple support the
in vitro program. Some ask : who could possibly oppose the technique that simply
overcomes a physical obstruction and may bring parenthood to more than 30,000 couples?

it is now increasingly realised that there are problems to be addressed:

. Some commentaiors, particularly those starting {rom a fraditiona] religious point
of view, are absolutely opposed fo the new technigues:

.. They are seen as Neboratory procreation' — a  dehumanised, unnatural
manufacture of man as if he were a mere product : the elevation of the
scientist to God-like powér. This, roughly, is the reason that led Pope Pius XIT
‘to eondemn the technigue as absolutely illicit.

... Other opponents point out that IVT requires masturbation te produceé the sperm.
It is said that this admittedly widespread practice is evil. In the absence of
married love at the time ofl conception, it is thought that no good can come of
it. |
Other opponents fear the process of freezmg of the human embryo — a
technique utilised because of the wastage of embryos in the process of
fertilisation — will all too readily lead on to experimentation with embryos and
foetuses. The spectre of the foetal farm, developed to provide tissue for the
relief of adult diseases, i one that horrifies some observers, but not others.’

.. If embryos are frozen and not needed for future use, should they be discarded or
would this act involve killing a form of human Life?

. . Other opportents of the whole program simply say that, whatever your religion,
there are better fhings o be done with the scarce medical dollars that would
bring help to more fellow citizens. According to these people, this is an exotie,
extremely expensive program benefitting relatively few.

Even amongst those who positively support the IVF technology, there is now an

increasing recognition of the need to consider particular social and legal

consequences., Take the foliowing, for example:

<. Should IVF be available only to married couples or also to smgle people, such as,
say, a lesbian woman who wanted a child?

Should we permit surrogates, ie if a woman cannot ecarry a baby full-term,
should her sister be permitted to do so? If so, who is the true mother? Who, if
either of them, has the say in abortion decisions?
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What happens to the law of incest? Could a daughter carr‘y the ‘child of her
parents?
Should parents be able to chose the gender of the embryo they select?
Should it be lawful to retain a frozen human embryo for hundreds of years as is
said to be technologically possible? It s0, what & to happen to the distribution
of property? Is the child's identity one of our generation or the generation into
which he is born?

~ In the ease of frozen embryos, what is to happen on the death or divorce of the

~donors?

These may sound exotic guestions. Looking at the émi]_jng babies we may prefer to put
them out of our minds. But unless we provide the answers and the laws, we may be
delivering our society to the Brave New World which Huxley wrote about 50 years age this
year. '

CONCLUSIONS

There are many other matters we could explore in this twilight aref;l between
the law and advanciﬁg medical science. .We could explore the issues of genetie
engineering. We could examine the questions of human tissue transplantation, the
& finition of death, the right of young siblings to donate their organs and tissues and the
use of tissues from autopsies for general social purposes. We could examine the so-called
living will' by which pecple forbid extraordinary mediesl means of preserving life in
terminal conditions. We could examine consent to medieal treatment and the ksue of
clinieal trials. The whole issue of the law governing euthanssia may some day. need
exploration. '

The problem of our legal system in coping'with the scientific and technological
discoveries, particularly in the medical area where human life is at stake, is a serious one.
Slow-moving legal institutions tend to find it hard to cateh up. Instruments such as the
Law Refarm Commission are sometimes called into activity to help Parliament cope with
the pressures of change. The issues such as I have mentioned are not questions only for the

medical or other health care professions. They are questions for a sensitive society

concerned to ensure survival of the Rule of Law, the provision of guidance to our medical

seientists and the attention by society of intractable problems which will not go away.
Because these problems are painful, technical, complicated, sensitive and controversial,
we must find instruments to help our Parlianments cope with them. The law reform bodies
of Australia exist to provide that assistance by consultation with the best experts in the
country and by closely heeding the community's voice before laws are proposed to
Parliament. It was in the hope of alerting to you to some of the most difficult issues .of
law reform that face ug in Australia today and to the opportunity of law reform bodies to
provide some of the answers. that Taccented vrer inuir._n tinn tn vicit Rundahors
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