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EDUCATION UNDER THE MICROSCOPE

Education, like 1&1;:,' is under the community’s microscope. Virtually every State
and Territory of Australia has produced or is producing a report on the problems of
education, with suggestions for refoerm. In Vietoria, the White Paper on Strategies end
Structures for Education in Vietorisn Govepnment Sechools, issued in 1980, proposed
important changes. In Tasmania, in 1981, a White Paper on Tasmanian Schools and
Colleges, was issued by the then Minister {or Education, Mr. Harry Holgate. In New Scuth
Wales, the report of the Select Committee of the Legislative Assembly upon the School
Certificate, under the ehairmanship of Mr., Brian McGowan MP, suggested important
changes in secondary education. In South Australia, the Committee of Inquiry into

Education has produced the Keeves report. This report acknowledges that there are:

issues that a Minister of Education might find herd to resolve since the Minister
is likely to receive conflicting edvice from different educational sectors.
Moreover, pressure from interest groupé frequently tends to prejudice the

making of rational decisions.!

Although this conclusion was condemned in a recent review of the report as 'the ultimate
expression of the ‘technocratie sensibility‘z, the Keeves report was certainly correct to
point to a fact that is well known to everyone in the Education Centre for Whyalla and its
region, and indeed to everyone in education in Australia toda;j : schooling'is something
people feel strongly about. Beeause all, or nearly all, of us-have been to sehool, we &ll
tend to have a point of view about what should happen there. Because children are
overwheliningly involved in school education, people feel passionately about the subject.
The McKinnon report, Schooling for 15 and 16 Year Oldé, proposed a new view of

education. The Schools Commission and the Tertiary Education Commission have produced
their reports. Despite this proliferation of reporting, Dr. John Bremer has written in the
Australian that: ‘




-2 -

we need a national inquiry into education. Not a select body of experts or
dignitories asking formal questions, but an gll-out Australian effort to inquire
into the meaning of education for us, a nationwide seminar, conducted by every

means at our disposal.3

1 must resist the temptation, pundit-like, to contribute my two-penneth worth to the
education reform debate. My field of endeavour is the law. There is more than enough
work in the ares of law reform to keep me fully occupied, without intruding into the
realm of education reform. However, I have been asked to speak on the legal and social
responsibilities of teachers. It would be impossible to accept that topic, without putting
the discussion into the context of some at least of the controversies surrounding education
today., We live in a time of great change. The forces for change include the growth of the
size and role of government, the changing face of business, changing moral and social
attitudes and above all the dynamic of science and technology. In part, the produect of
free, secular and compulsory edueation is a society that is more questioning and better
inforined, including about the law and education. Your discipline and mine are under-
serutiny as never before. It may be uncomfortable being peered at. But it is sure that the
examination js going to continue into the foreseeable future. The Australian Law Reform
Commission exists as a kind of permanent national inquiry into the law : suggesting fand
even partly promoting) eriticism and proposals for improvement. Before 1 venture into the
territory I know best, I propose to say a few things about my perspectives, as a lawyer and

as a citizen, about education today.

UNDEREDUCATED AUSTRALIA

There are a few statisties about education in Australia today that must be
constantly repeated. They must be repeated until they produce action on the part of
people in positions of responsibility for ed\.-l-cation, whether in government or in the
educational bureaucracies. The first are the figures that show that we in Austr&iia,
comparatively, are falling seriously behind countries of like economic and political
structure in respect of school retention. The Organisation for Economic -Co-operation and
Development (OECD) comprises the countries of the Western community : Western
Europe, United States and Canada, Australin, New Zealand and Japan. We are frequently
told of where we stand in the OECD inflation table. T want to call your attention to how
we are faring in the OECD education table. We are faring poorly. Tables presented by the
OECD, relating to the numbers of 17-year-olds who are in full-time education in a
secondary school, contrast the position in Japan and the United States, on the one hand,
and the position in Australia — which finds itself near the bottom of the league with
countries such as Portugal and Turkey.
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*The figures I have are for 1976, the last year of available comparative
statistics. But as I shall show, things have not changed for the better since then, so far as
Australia is concerned. In that year, in Japan, 88.1% of the population aged 17 was in
full-time secondary education. In the United States the figure was 78.2%. In Australia the
» figure was 31.2%. In other words, fewer than a third of our 17-year-olds were still at
school, still receiving <ducation, compared with slmost three times that number in Japan
and mere than twice that number in the United States. Figures supplied to me by the
Australian Bureau of Statistics suggest that sinee the 1976 figures, we have improved very
littie. Listen to them:

1976 31.2%
1977 32.0%
, 1978 32.1%
1979 - 317%

Back almost to where we started.

At 17 some Australians are already in’ te'rtiary education. But we can take no
comfort from comparing the figures of 17-year-olds in tertiary as well as secondary

cducation. They are:

Japan 88.1%
United States 84.6%
Australia 39.9%

By comparison to the United Statés and Japan, we in Australia are simply not holding our
young people’in the educational process. In & world of rapid change and a world of mature
science and techndlogy, these figures shouid be of the most ﬁrofound coneern to
governments and educationalists at all levels. We-should all be asking ourselves why should
this be so? What should we do to improve Australia’s relative position in respect of
educational retention? ' ' '

YOUTH UNEMPLOYMENT

During the time‘ that I was being educated, in the 25 years following World War
I, there was a very considerable. expansion in enrolments in all forms of education in
Australia. Not only was this due to demographic changes. It was also the result of a steady
increase in perticipation of the Australian population in eduecation. Since about 1972, this
steady growth has levelled off. Particularly is this the case in respect of senior
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grades of secondary schools and in progress to higher education generally. Although there

have been increases in the participetion of some sections (such as older people, -

particularly women, and technicsl and further education) the worrying statistic is the
reduced participation of young people generally in higher education : secondary and

tertiary.

The reason for this decline, after such a long period of steady growth, is not yet

4

entirely clear. Professor Peter Karmel® atfributed the change in a recent address to

two factors in particular, namely;]

decline in the relative levels of student asSistance available to susizin, especialiy
young people from less affluent backgrounds, in ongoing educetion; and

student perceptions of the economic value of education when related to the state
of the labour market and the urgencies of accepting employment in preference to

contiauing study.5

According to Professor Karmel, over the past 15 years full-time jobs for young people
have become steadily fewer. Part-time jobs heve increased. The young have been more
and more pushed out of the regular labour market. A secondary market for casual
part-time labour has developed in Australia. Unemployment among the young has
increased significantly. Professor Karmel produced a sobering schedule of statisties to
show the steady climb in the unemployment rate of persons aged 15 to 19 years between
1966 and 19815

TABLE'

UNEMPLOYMENT RATE OF PERSONS AGED 15 TO 19 YEARS, 1966 TO 1981

August Males Fémales
% %

1966 2.5 4.0

1971 3.2 4.3

1976 12.7 15.8

1981 11.2 i7.1

Although the inerease in unemployment amohg young péople appears associated with the
general level of unemployment in Australia ahd the decrease in economic growth,
Professor Karmel's view is that long-term struétural faetors appear also to have been
involved. Young unemployment is not evenly spread. It is greater among women, armong
minority groups, among the low achievers and among the poorly motivated. Professor

Karmel reaches for & conclusion to be drawn from the coincidence in the decline of the
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participation of young Australians in higher education, including in secondary schools, and
the decline in full-time job opportunities, a trend whieh he thinks is likely to continue. His

conelusion is of concern to all educationalists and of wider concern to all citizens. He says:

reduced participation of the young in higher education is also happening at 2 time
of rapid technological change, which generally carries with it a requirement for
superior education and training;

unemployment among the young has been growing and has been concentrated
among certain disedvantaged groups; there is a risk that there will develop an

'educational under-class' whose activity is below what is socially aceeptable.

Professor Karmel urges reform of secondary schools with emphasis upon the preparation
for adult life rather than for particuler vocational-oriented work. This is not a new call in
Australia or elsewhere. But it has to be faced that it is an unpopular propesition.lt is
unpopular with parents and citizens, who call for more vocational education lest their
children be unemployed. It is unpopular for governments whe look for ready seolutions to
the problems of young unemployment and are sometimes inclined to blame the steadily
rising number of young unemployed upon the alleged fact that young people today are just
not literate and numerate enough to join the workforee.

EMPLOYMENT : GENERAL OR VOCATIONAL?

High technology promotes structural unemployment which leads in turn to calls
for greater vocational emphasis in education. Yet the technology itsell seems certain to
‘diminish the economic needs to employ of a growing proportion of people who presently do
routine work. In point of logie, our education system should be addressing its attention to
the new férms of education which will suit Au;;tralians of the future for a society in which
there is less routine work and much more leizure. We have all of us heard the demand for
the return to the three Rs, We have heard calls that education should 'return' to an
emphasis upon preparing the young person to win against his fellows in the battle for
searce post-education jobs. Professor Sir Bruce Williams, in an analysis of téchnological

employment and uhemployment and its implications for education, made & plea for
resistance to the calls for vocational emphasis in education:
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That primary -and secondary education should never be solely vocational is
obvious from the extent of leisur"e:ﬁé.nd_probable increases in it, from the
prospective changes in the nature of -work, from the importance of citizens who
appreciate the virtues of honesty, integrity, tolerance and concern for others,:
and from the need {or voters with a sufficient understanding of economic and
political processes to make democracy work effectively, The view that there is
a necessary dichotomy between liberal education and vecationsl education is

false, but it is sufficiently widespread to retard sensible reforms.B

In short, Williams suggested that part of the Australian problem here is the endeavour to
Stamp on greater numbers, a System of education developed and suitable for & few
traditional oceupations and largely uninteresting and irrelevant to the preparation of most
young people for the life they will lead into the 21st Century:

There is & need to establish a range of education programmes suited to the
interests and needs of very different groups of students. T doubt whether we will
find such a set of programmes until many administrators and teachers overcome

some strong inhibitions which attach to vocational education.”

Although the citizen and political demands for vocational education are strong, the
warnings of Karmel and Williams should be heeded by the Australian community. They

lead, I believe, to these conclusions:

With steadily growing youth unemployment; we should be doing more in education,
including secondary education, to keep young people at school. Consigning an
ever-increasing percentage to the despondency of the dole gueue is the most
mindlessly unaceeptable response to a trend which now looks to be settling in.

In increasing our school retention, we would be doing no more than catehing up to
our reighbours and competitors, especially the United States and Japan. How can
we hope to compete in a world whose prineipal dynamic is science and technology,
if we rank so low with Portugal and ;I‘ufkey in the world league of school retention?

If we hope to retain people at school, we will not succeed in doing so by seeking lo
impose upon very large numbers who will never need 'it, the kind of classieal
education I received. When in the 1950s and 1960s there was a rapid expansion of,
secondary and higher education in Awustralia, unimaginatively, the courses

developed in earlier times for the educated elite were simply largely expanded.
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The world of science and techinology — the replacement of increasing amounts of
routine work by the microchip — will promote at once & need to give more thought
to personal fulfilment from the creative use of leisure and generalist education so
that pupils will not be locked into voecational disciplines that may themselves be
overtaken and by-passed as a result of technological change. The Swiss
watchmaking technicians are usually cited as a good example of how, with the
advent of the digital watch, a whole ancient vocational technology was mortally
dameged, many workers thrown out of employment and careful voeational
preparation completely overtaken by sudden structural changes. Eduction must
today beware of locking young people into highly specialist skilis that are
themselves vulnerable to technological change. ‘

Finally, there are special groups in the community, including migrant groups and
women, those [orceably retired in middle years and the old, who need particular
edueational attention, Community demands for & return to the three Rs ring hollow
in the ears of this group.

The above conclusions do not exclude a recognition of the need for better full-time
vocational training in Australin. On the contrary, there is a clear need ior specialist
voeational training which is not being fulfilled Professer L.A. Endersbee, Dean of the
Monash University Faculty of Enginéering, in the Hawken Address in October last year,
expressed his views bluntly: '

1t is a sad fact that in Australia we have virtually always relied on immigration
to supply a significant proportion of our technologi'cal workforee. ... Our
domestic training programmes have lagged accordingly and now we do not have
the training resources we need, especially of course for tradesmen. For
tradesmen, the present situation is really quite scandslous. Unerﬁpioyment in
Australia now totals about 330,000 persons, including a high proportion of young
people. In the 15 to 19-year age bracket, the number of young people seeking
work is about 23,000. Immigration this year numbers 120,000 including =
significant number of skilled people. The immigrants get jobs, and our own
untratned, unskilled young people remain unemployed. Furthermeore, because we
do not have provision for adult spprenticeships, and full-time trade training,
those of our young people who have missed out on trade training are denied it
for life. Yet some of the immigrant tradesmen have ot been trained as
apprentices, but in fuli-time training in trade schools, and they are zccepled

into jobs. 10
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Dean Endersbee is rather depressed by it all. He laments the difficulty which teachers
have today of competing with television to capture the attention of children. He claims

that the television generation’s attitudes carry over into attitudes to education:

In ecducation, we see that the concepts of disciplined training, and mastery of
subjects, have departed. The so-called 'hard' subjects — mathematies, physical
sciences, foreign languages, even English ~— have lost fa_vour and in their place
we see so-called 'relevant' subjects such as social studies. Such subjects may not
be rigorous, and much time is devoted to forming social attitudes and political
opinions rather than acquiring a body of knowledge. To a certain extent we have
tended to move away from the rigour and excitement of learning, to
entertainment. By contrast the rigour of Jepanese school education is well
recognised, and is the basis of their knowledge-intensive technological

society. 11

Endersbee quotes & recent source as indicating that illitersey in Jupan is generally
estimated to be below 1%. He acknowldges that cross-cultural comparisons are difficult.
But he points out that the recent Australian Senate inquiry in 'Preparation for the
Workforee' concluded that 'at least 20% of young people who leave Australian schools

each year are insufficiently trained' to be able to take an effective part in work where
literacy is required for effective functioningv;.lz 1 do not take Dean Endersbee to be
calling for strietly vocational edueation in the schools. If he were calling for a return to
inflexible core curricula, I would beg to differ from him. But as to the need-to promote an
‘education system that readies the next generation of Australians for the world of science
and technology, there can really be no dispute. As for the need to capture the imegination
of young people and to keep them in education, if we are to compete on anything like
equal‘ terms with Japen and the United States, there can be little doubt. Because the lead
time for educational changes of this kind is long, we should all be considering these
problems. Each of us should contribute what we can to this debate. The future health of
our economy and society depends upon its correct resolution. I call your attention what
Karmel, Williams and Endersbee have written. ’

PRESENT LAWS AND TEACHERS

I am partly relieved from the obligation to deliver a treatise to you on the legal
obligations on teachers by the recent publication by Queensland University Press of the
second edition of a useful text called 'Australian Schools and the Luw‘.13 This book

examines in simple language the sources of our legal system applying in schools — both
common law and legislative. It draws distinetions between the position obtaining under the
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genera! law in government schools and the position that can arise under a contrectual
relationship in respect of non—government sehools. Among the useful topics dealt with in

the book are:

. schools and the crim inaiAlaw;
corporal punishment and assault upon pupils by teachers;
Hability for zeeidents to sfudents;

. obligations in connection with attendanece at scheol;
safety outside the school ground;
parental custody and access;

. legal implications of counselling;
copyright law and teachers.

Various other matters are dealt with in the text, including rights of teachers as against
pupils and parents or guardians in respect of homework, after-school detention, disclosure
of information about students, accidents to teachers and so on. Any one of these topics
would be worthy of a full address. But I shall spare you. ‘

Two recent issues have come before the courts and it is these that I want to

discuss.

First, T would refer to a case whiech hes reached the highest court of our
country, the High Court of Australia. The case was argued in March last year and the High
Caurt reserved its deeision. It has stil] not-yet presented its decision. I understand that
this is the longest backlog of any case currently before the High Court. It is an indication
of the difficulty of the issues involved. It relates to the duty of care owed by a teacher to

his pupil.

The case is Introvipne v. The Commonwealth of Austraia. 14 In the case, &

schoolboy aged 15 was playing with friends in the school quadrangle of the Woden Valley
High School n the Capital Territory. He was engaged in this way a few minutes before the
school was due to commence at 8.30 a.m. Together with other boys, he swung on a halyard
attached to a flsgpole in the school grounds, so that at times the {ull weight of a boy was
suspended on it. At & time when the plainfiff was not swinging on the halyard, the top of
the flegpole bhecame detached and fell onto the plaintiff's head. He received very serious
injuries. At the time of the accident, only one teacher was assigned fo the supervision of
the p\ipils. All 6thers were attending a special meeting arising out of the death of the
Principal of the sehool on the previcus night. There were usualiy {ive to 20 teachers in the
grounds at the time the incident occurred. The boy brought an action in the Supreme
Court 6f the Australign Capital Territory claiming damages for the personal injuries he

i
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sustained. He claimed damages against the Commonwealth for breach of the duty it owed,
as occupier of the school premises, to the pupils. 1t was slso claimed that the
Commonweslth was liable for the negligence of the teaching staff. An action was also
brought egainst the firm of architects who designed the [lagpote. I need not trouble you
with this,

The trial judge, Mr. Justice Blaeckburn, dismissed the boy's claims against all
defendants. The boy appealed. His appeal was allowed by the Full Coﬁrt of the Federal
Court of Australia. That court unanimously- held that the Commonwealth was not. liable
for breach of its duty as an oc‘cupier of the school. It could only be so ligble, it was héld,
if damage to the boy was caused by an unusual danger erising out of activities carried out
or permitted by it, which danger it could foresee and sgainst whieh it took inadequate
protective or supervisory steps, so that damage resulted. It was held that in the present
case the Commonweslth could not have foreseen the unuéual danger because no-one had
previously encountered or foreseen the kind of accident that happened. It was just an

unpredictable incident. i

However, the Federal Court went on to hold that the Commeonwealth was lieble
in negligence because the duty of care owed by a teacher to a pupil requires that he
should take such measures as, in all the eircumstances, are reasonable to prevent physical
injury to the pupil. It was held that the extent of the duty of care was not diminished by
the exigencies of the oceasion and that the aceident resulted from the negligence of the
staff. At all government schools, it was held, the Crown is liable in tort for the teachers'
acts or omissions in the course of his employment. It was also held that the Education
Ordinance of the ACT gave rise to a legal duty of the Commonwealth towards pupils
attending their schools to take reasonable care fc_»r them:

It is now established as the law of Austraiia that a government school teacher,

in performing his duties, is exercising authority derived by him from the Crown

in respect of obligations assumed by the Crown. The doctrine that & government
school teacher derives his authority, not from the Crown but by direct
delegation from the parents of the pupils ... was rejected by the High Court in

18964, ... The position may be different in the case of non-government
schools. ... In their ease there may be delegation by the parents of the pupil of
parental authority to the School Council, Trustees or other Governing Body of

the school. '3

In sheort, the Full Federal Court came to the view that the teachers were negligent (and
therefore the Commonwealth liable) because:
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there should have been a rule that the pole was nol to be used unless with the
express authority of a teacher;

. it was reasongble foreseeable that the flagpole more likely than not would be used
in pranks or other mischievous activity; '
there was insufficient and improper supervision of the pupils in the school grounds
which, though possibly understandable in the circumstances, did not diminish the
extent of the duty of care owed to the pupils: ! .

Children are in need of supervision. Their parents eannot provide this when the -
children are at school. The teachers must provide it. It was unfortunate that the
death of the Principal led to the brief staff meeting and only one members of
staff being made available to perform supervisory duties in the ground; but this
neither diminishes the scope of the duty of care nor operates to prevent the

conclusion that the duty was breached, as it was on thet occ&sion.l6

The Federal Court ordered a retrial, limited to the issue of how much compens.ation
should be paid to the boy for his severe damages. The Commonwealth has appealed to the
High Court of Australia. AsI have sgid, we have not yet received the decision of the High
Court. Many reported cases, including this one , illustrate the legal liability of teachers to
pupils in respéct of inadequate supervision in playgrounds, in seience laboratories, in
sporting activities, in school outings, in unsupervised periods and in the use of dangerous
equipment. The decision in Introvigne shows just how far the courts will push the prineipie
of duty of eare, to ensure that pupils receiving physical injuries ean recover compensation

‘on the basis of the teachers’ duty of care.

POOR EDUCATION : LEGAL LIABILITY?

In the United States, the lability of teachers {and through them school
suthorities) is nowadays being pushed forward towards a liability in respect of
incompetent academie instruction. A number of suits have been brought alleging that the
student's intellectual deficiencies are produced by so-called 'educational negligence' in the
school system. The discussion with whieh I began this paper, and the debate in Australia
about the quality of education in our schools, mekes this American development one which
not only. teachers but parents and critizens too will be examining with close attention. We
do not always follow United States legal developments. But often our American cousins
show the way we later follow. They have great legal imagination, adventurous judges and
a population with a see’mingly limitless desire to litigate the problems of society in courts
of law.. Gore Vidal recently claimed that the American middle aged had replaced sexual
activity with litigation.




-12 -

Three cases have been brought recently in the United States claiming
‘educational negligence. In each of the cases, the eause of action was rejected. However,
sufficient was seid to indieate that this is 2 potential ‘growth area. Legal commentary in
the textbooks in the United States sugpests that this is likely to be ;‘.o.” The three

cases can be quickly mentioned:

In one, an }8-year-old high school graduate claimed that his school was negligent in
that it failed to provide 'adequate instruction, guidance, counselling and/or
supervision in basic academic skills such as reading and writing". In particular he
alleged that the school failed to diagnose his reading disabilities, assigned him to
. classes in which he could not read the textusl material, promoted him with the
knowledge that he had not acquired skills necessary to comprehend subsequent
course work and allowed him te graduate with only a {ifth-grade reading ability,
when the State’s education code reguired an eighth-grade level before graduation.
The California Court of Appeals nffirmed the trial court's decision to dismiss the

claim for failure to state a cause of action known to luw'.18

In the second caée, a high' school graduate had received failing grades in several
subjects. A New York education statute required the Board of Education to
examine pupils not already in special classes who continuously failed. The school
authorities did not attempt to examine the pupil or diagnose his problem. After
graduation, he realised he lacked basie reading and writing skills and found it
necessary to seek private tuition. He claimed the eost of this extra tuition. The

court dismissed the c:laim.Ig

The third case involved a boy who was given an IQ test by a school-employed
psychologist shortly: after emrolling. He scored on this test near the top of the
retarded range, but was put in a special class with the recommendation that his IQ
be retested within two years. He was never retested and was educated as retarded
until he turned 18. At that age, he transferred to en occupational training centre,
was given an IQ test and found to be of average or slightly above average
intelligence. He sued for educational negligence. In this case, the matter went to
trial and he won a verdiet. However, the New York Court of Appeals reversed the

lower court's decision and dismissed the claim.20
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We have not seen any similar cases in Australia. Sorﬁe of the language in our
court decisions may suggest that no such case could 'get off the ground'. For exampie, in
the Introvigne case, a distinetion was drawn by the jedges between the legel duty to look
after pupils in the care of a school and the legal duty to educate a child. It was said that
the Commonweglth did not owe a duty to educate children but, having received the
children into the school, it did owe a duty to be careful for their physical saiety. On the
other.hand, American writers are increasingly pointing to the unsatisfactory naturc of the
distinetion between teachers' and schools' owing an acknowledged duty for the physical
care of & child yet not owing a duty to the intellectual advancement of the child. It is
pointed out that the whole object of having the child at school, of acceptinlg the principle
of compulsory education, is to ensure that a child does receive tuition ané instruction and

does so at an appropriate level. This is how one United States writer put it:

The plaintif{ may salso argue that the long-recognised duty of care for the
physical safety of students should apply by analogy to academic instruction. In
physical injury cases, educators have been hetd to a duty of supervision and a
duty of instruction. Negligent instruction leading to physical injury is clearly an
a.ctionable tort. Fhrther‘, a teaching acting in a supervisory capacily may be
liable for either misfeasance or non-feasance resulting in physical injury. Thus,
there is ample precedent that would directly apply to the situation under
discussion, if not for the different types of injuries involved. The complaining
student might argue that there is no legally significant distinction between
physical injuries and the kind of non-physicel injuries caused by inadequate
academic instruction, ... Medical malpractice involves physical injury, while
psychiatric malpractice results in non-physical harm, yet both are viable causes

of actim'l.21

In discussing the viability of the development of éuch a legal cause of action, United
States commentators have, in & way that does not ‘always happen in Australian legal texts,
frankly acknowledge the' policy considerations that have to be weighed. One of these is
the fear of excessive litigation. This represents the concern that there would be a flood of
claims by pupils and parents alleging incompetent instruetion by particular teachers or
schools. -Damages would have to be paid uitimately by the taxpaying community. To this
fear, one commentator has suggested that there are already sufficient inhibitions against
litigatibn and that we should not be overly concerned. Certainly in Australia,' where cost

rules are different to the United States, this would be the ecase.
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Perhaps a more pertinent concern would be that of judicial interference in
educational policy making. It is claimed that courts lack expertise in the educational field
and that determination of 'ecucational malpractice' would be a much more problematical |
and uncertgin thing than the stark injury that is usually done by medical or legal
negligence. According to this view, it would be better for there to be improvement in the
standards of schools as a result of administrative action rather than as a res{ﬂt of ad hoc
courtroom inquiry. On the other hand supporters of educaticnal negligence say that court
inguiry gnd legal liability may itself promote the cause of reform. Moving the juggernaut
of education is often difficult and may be promoted by well chosen law cases with highly
putlicised claims of incompetent instruction, neglect of particular pupils or teeching that
falls below professionelly acceptable standards. '

Another concern that has been expressed in the United States is that
educational negligence might discourage competent teachers {rom entering the
profession. Although, in Australia at least, the principle of employer lability for the
conduct of the employee could remove the danger of personal financial injury to the
teacher, the impact on-his reputation and the inconvenience and publicity of litigation of
this kind could amount to a worrying problem. Educators might, furthermore, voluntarily
retreat to salfe minimal standards, at the price of imaginative or adventurous teaching, in
order to reduce their wvulnerability to law suits. Yet if o teacher is incompetent as an
instructor, should he be immune from suit by those he harms far more profoundly than by

negiect in the schoclyard?

One commentator in the United States has suggested that although no plaintif{
has yet succeeded in gaining recognition of a cause of action in edueational negligence, in
principle such an action could be established by the simple proof of the teacher's duty of
cere, the breach of the proper and reasonable standard of instructional care resulting in
tangible injury causing damage. In particular, it is suggested that if claims were limited to
the costs of remedial instruction, some of the problems that stand in the way of recovery

against teachers would be re:‘noved.22

All of this may seem esoteric in the Australian context. To some extent the
rules governing ’'standing to sue' and the principles ]i-miting the eclass action or
representative action, as well as the rules relating to professional cost:; and the general
" disinclination to resort to litigation, have all so far inhibited a claim for educational
negligence. I do not say that such a claim is around the corner. Even in the United States,
it has not so far proved very successful, Furthermore, in Australia the actual liability of
teachers may differ from State to State, depending upon the duties imposed upon teachers
and the Crown under the educational legislation which differs in different parts of
Australia. But I do think it likely that inereasing community concern about educational
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standards will evidence itself one day in an endeavour to test the legal duty of teachers to
give education of a suggested standard to pupils in their care. The measure of the
standard could doubtless be proved, as in other claims of professional negligence, by
comparison to the proved standards of ordinary, careful professional men and women.. If
teachers claim full membership of the club of professionals, they may have to expect the
ultimate development of legal liability to meet the app opriate standard in the exercise of
their professional talents. Doctors and lawyers are not limited to liability for pflysieal
injuries done to patients and elients. They are usually liable for intangible conseguential
losses thal result from the incompetent performance of their professional duties although-
there is an anomolous exception in the case of barristers appearing in court. Mind you, In
the case of docotrs and lawyers, the duty of care is usually more clearly defined and
determined by specifie eontractual arrangements, But with the proliferation of medical
services in large government hospitals and the advent of government legal aid bodies,
.even this is changing. In due course, some disaffected pupil or parent or P & C group will
bring & claim of educationgl negligence in Australia and we will then see whether the
teacher's legal duty of care goes beyond protecting pupils from physical injury in the
playground and science laboratory to what is perhaps the more relevant and ususlly more
profound professional injury that can result from indifferent, ill-motivated, incompetent
or just plain lazy teaching. The Law Reform Commission's work on reform of the standing
and on class actions may be specially relevant for turning such a test case into a powerful
agent for educational change and accountability of schools and teachers to the pupils and
their parents.

BCEOOLS AS AGENT OF CHANGE

Finally, can I say a few words about schools and teschers themselves as agents
of change? The tremendous responsibility which falls upon' teachers to help mould the
thinking of future generations of Australians must be frankly acknowledged. In a time of
change, it is important that teachers, even in specialist disciplines, should be alert to the
primary obligation of fostering an inquisitive spirit and a willingness to question things
long settled and accepted. A recent text on 'Teaching Human Rights‘23 pointed to the

complacency and narcassistic self-satisfaction of a great deal of Australian society. Many
of the contributors urged the need to teach human rights as the '{ourth R". A couple of the
contributors called attention to the danger lest the effort should turn into & dogmatic
imposition of one perspective only of rights. To do this would itself be an invasion of the
human rights of pupils. Hence, Professor Peter Singer préferred 'teaching about human

rights' rather than 'teaching human rights’.24
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Against the risk thet teaching becomes cntertainment, and that attention to the
essential basic knowledge is neglected, it does seem a reasonable inference from the
patterns of youth unemployment, loss of school refention, lack of adequaie trade
education and likely patterns of future employment, unemployment and leisure, that more
could be done in our schools to teach people how to cope with life as adults in a
fast-changing society. Part 'of that instruetion should, as it seems to me, be directec at
instruction gbout the law and the operations of society. Pert should be directed al
promoting a sensitivity for the rights of others and a genuine tolerance about difference

and harmless unorthodéxy.

Teachers have a great responsibility and a great opportunity. It is not an essy
time today to be & teacher. The pressures come from all sides. Inquiries, reports and
speeches bombard you. Now on the sidelines, the law negging away threatens further

complications.

I owe so much to my own teachers that I lose no opportunity to speak to
gatherings of educationalists and to pay tribute to the vocation of teaching. Parents aside,
no group in the community has the opportunity to have such a profound influence upeon the
next generation. Their influence far transcends that of the politicians, the lawyers and the
judges. And it is because of this influence that they attract the serutiny of pundits,
soothsayers and ordinary citizens. My cbservations are those anly of en interested citizen.
But T am grateful to you for inviting me to make my first visit to Whyalla, to share my
thoughts with you.
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