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PROGRESS IN ADMINISTRATIVE REFORM

A few days ago I received a book by a former Justice of the Supreme Court of
India. It arrived from the printers wrapped in an edition of the· Times of India. Following
the British tradition still observed by some London newspapers, that journal records, in
the column titled TA
'A Hl)Pdred Years Ago', an extract from the Times of India of Monday 18
April 1881. The extract deals with the problems of administrative review and reform in
the Empire of India, at the apogee of the Raj. The Subject matter of the journalis.t's.
spleen, on that April morning a hundred years ago, need not trouble us. In ~hort, it related
to the public
pUblic demand concerning a level crossing of the GIP Railway. The entry goes on:
'the memorial to H.E. the. Viceroy, praying that he -would.be pleased, after dU,e
inquiry, to take such steps as might be necessary to compel the Railway
days, by about 1600
Company to provide an overbridge, was signed, in a fey." days,
ancj, if
persons, Including
-many cit!~ens
cit!~ens of the highest rank and position and,
Including_many
necessary, many thousands of ather persons would_. have gladly aided in
testifying to the justice of the complaints set forth_ in the memorial. In the
routine of official etiquette, it was necessary
local

Government,
Govemment,

whose. assistance

was

to· submit the paper through the
confidently

claimed

by

the

memorialists; but so- far from affording such assistance,
aSSistance, Government has
entered the lists on the other side and done its best to destroy

~he

efforts of the

memorialists, who ~an but appreciate, more or less, the procedure by which the
memorial, ere it was allowe~ to reach its destination, was subject to the
criticism of the authorities whose actions it criticised.!
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We have come a long way in the 'process of administrative taw' reform since April 188l.
Probably nowhere in the English speaking world has the advance been more rapid and
Commonw_e_~.1th: -This piece by me is
comprehensive than in the- Australian Federal Commonw_e_~.1th~

desig:ned to set the scen'e for the specialist papers that will follow in this ,conference. It is
important in law reform, but

"it -is

alSo' important:in
importarit -in the daily pursuit of functions under
alSo

the law, to appreciate the ·environment
,environment in which we operate. It is all too easy, in the busy
activities
attention
which we

of daily
of one's
operate,

professional life to miss' the context, because of concentration of
responsibilities~ But unless we can see the context in
own personal responsibilities~
it is almost certain that we will not perceive the directions in which

the legal system is moving.
Last week, the Federal Member, Mr J.J. Carlton, told The Age newspaper that
their daily -tasks, could give little more than
Federal ministers in Australia, distracted by their
Federal ministers, at least, haye
five percent of their time to long term future planning. Federal
the excuse of -three year parliaments and the possibility, remote and unsavoury as it may
wiH_ be'-around when the 'long term'
sometimes seem, that someone else, and not they, wiltbe'-around
eventually turns up. In the business of law reform, including administrative law reform,
we can afford no sucti' luxury of short term planning. Both the Law_Reform .commission
and the Administrative Review Council must seek to~ identify major trends and future
problems
in the laws committed'to
committed
to their r'eview. It is about these', in the contexLof
context ~ of
.
,.
administrative law refor:m
reform that I -wish to spe:ak today.
THE REPATRIATION REVIEW PROCESS

The Law Case. Not all of what I have to say will seem of immedi-ate:.immedj-ate:.:
significance to the members of the Repatria!ion Review Tribunal. I fully realise that,
sinee the recent decision of the High Court- of Australia in the ~ case 2, anxious

consideratio~'
consideratio~' must be proceeding' in the Department of Veterans Affairs, in the
Re:patriation Commission and in cases coming hefore the Tribunal, concerning the
implications of that decision for the
the administration of the Repatriation -Act; :Like other
citizens, I have read in'the newspaper headlines the cost potential, seen by'joumalists at
least, in that dec'ision,
decision, both for the Government and for the commuhity.3
community.3 :Purthermore,
_Furthermore,
I realise that the decision with its potential for many more claims and many, more appeals
will be likely to impose additional strains- upon the Commission and the Tribunal, already

working in less than perfect conditions. I know that' the Sydney and Melbourne -offices of
the Department have officers frequently crammed together in serried rows, "processing
'processing
large numbers of claims, sometimes falling
fal-ling behirid in the speed with which- they'can
they' can keep"
up with the pressure of applications. I understand that claims are taking'ari'
taking 'ari' average of
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290;'days to be resolved. The average appeal can take just on a year. I cen
can offer you no
cont~arYJ I can only see that they will be
~_~;'~y solutions to these difficulties. On the cont~arYJ
exacerbated by the pressures likely to be imposed by the recent High Court decision.
,~

Remitting Cases. It would not be appropriate or

usef~

for a person with only

familiarity in the work of the Repatriation Review Tribunal and of the
Repatriation Commission to express detailed opinions on the improvement of the speed
~nd'

efficiency of the operations of either. Specialist papers by other writers with

~reater
~reater

. familiarity of your operations may be of more value here. Last year, the President of the
Tribunal, Mr Mahony, called "to my attention the delays inherent in the provisions of
su~s.107VL(2) of the Act as it then sto-od. I discussed w.ith
w,itI~ him the delays, inconve~i_ence
inconve~i_ence
su~s.107VL(2)
er"ise from the adjourm,nent
adjournment of the proceedings by the Tribunoland
Tribunel Bnd
and injustice that can sr-ise
proc~dure
the'return of matters to the Commission. Quite apart from anything else, this proc~dure

sometimes tend to discourage the perfectly proper raising of new material
could sometimes

a

supportive of it claim, lest there be an adjournment as the consequence. It could ~lsQ lead
to artificial
to borderline uncertainty as to whether new evidence is being produced and to
distinctions which ~re unworthy' of aa: tribur:181 dedicated to justice under the

lAW.

I gather

that since I spoke to Mr Mahony this defect in the Act might have been cured in part by
the Repatriation (Pharmaceutical Benefits) Amendment Act 1981. Important difficulties
remain.
with. Mr Mahony was the possible
Role of AAT. O'ne of the issues I discussed With.
Commonwealth~s
Commonwealth~s
,.
. - .
new general tribunal for administrative reform, ,~e
,~e Administrative AP~'e8:~'T-rib~nal
Appea.~ Tribunal

Review Tribunal (RRT) in the
long run incorporation of the Repatriation
.

~as ~ division
(AAT). The question whether the Repatriation Tribunal should be constitu,te9
constitu,te9~as

or other part of the

canvl3.ssed ~ith- th,e,
th,e.
AdminiStrative Appeals Tribunal -was canvlissed

Administrative Review Council just prior to ~ the establishm ent of the Repa triation
Tribuna,I. For various reasons,. I ·have generally embraced and supported the ph'ilosophy
Tribuna.l.
th'at the time has come to stop proliferating
behind the report of the Kerr Committee 4 that
the creation of new Commonwealth tribunals and to bring Commonwealth administrative
law under the aegis of one general Federal administrative tribunal. If. 'riecesS?_ry the
proced~res. ,I~deed,
Tribunal could have special divisions, special constitution a~d' special proced~res.,I~deed,
p.artly provided for. But at the critical time a'number
a-number of considerations
these are already p,artly
stood in the way of conferring general jurisdiction' under the Repatriation Act upon the
Administrative Appeals Tribunal. The reasons inCluded: .

-4the perceived danger of

co~ferring,
co~ferring,

so early in the life of the AAT, a large mass

jurisdiction, with the risks that it could 'swamp' the {\-AT and its resources and
distort the perception of it as a gener:al Commonwealth "administr,ative tribunal;
the concern to ensure the highest standard of membership of the: AAT, without
n~cessarily
n~cessarily

being committed to
..inheriting, as members, persons with established
to.,inheriting,

Commonwealth 8p!?ointments
8Pl?ointments in the

repatri~tion
repatri~tion area;

the des,irability in the view of some, of a specialist veterans' tribunal with a less
judicialised procedure and more informal ways thought to be impossible in the AAT
itself;
the concern about the
area,

Irepresentat~.vel
Irepresentat~.vel constitution

including the opportunity

for

of tribunals in the repatriation

nomination of

members

by

veterans'

organisations;
the concern about the strongly supported provision excluding legal representation
in the context of veterans' cases, and the fear, in "some quarters, that this could
result, by dint of

exa~?le,
exa~?le,

in

~

wider class of exclusion of lawyers from the work

of the' AAT. It was felt that lawyers added both to the quality of performance of
the Tribunal and enhance.d its status.
TThe concern about the special onus provision, namely that the special onus
provision in the Repatriation Act might distort the perceptions of
of the AA 1"s
T's work
and, by its performance in the repatriatIon cases, colour its appearance as an
independent, neutral adjudicative tribunal, simply because it was operating tinder
an unorthodox rule concerning the proof (or disproof) of claims.
I had no great sympathy for many of these arguments when they were first raised. They
have n6t become more attractive to me by the passage of years. C.ertainly,
Gertainly, I am noF"the
best- person fairly to express them. But whatever their objective merits, they probably
contributed to the ultimate decision of the Gpvernment to establish the Repatriation
Review Tribunal and to limit severely the involvement of the Administrative Appeals
Tribunal in administrative appeals concerning veterans' cases.
Administrative Council. The AdministI'"ative
Administrative Review Council continues to
examine generally the administrative tribunals of the Commonwealth. Specific attention
is being given to the Repatriation Review Tribun'al. I hope that the Administrative Revi.ew
Council may contribute usefully to the improvement of the operations ,of the Tribunal and
of the whole process of reviewing the disputed veterans! claims. I predict that in the long
run the Repatriation Review Tribunal will be brought under the umbrella of the
Administrative Appeals Tribunal, though in what final form the association will be. I am
not sure.
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Let me turn now to the subject
sUbject matter of my talk. To suggest where we are
·~~.-g9ing in administrative law in the Federal sphere in Australia, it will be necessary to

5 1I have
,~ outline quickly (for most of you will be familiar with it) where we have arrived. S

therefore to:
outline the general developments of administrative law reform in the Federal
spherej
sphere;
indicate some of the sl?€cial strengths I see in the work of the Administra live
tive
including a willingness to innovate with procedures that may be a
Appeals Tribunal, inclUding
useful source of ideas for the Repatriation Review Tribunal;
previollsly·,identified in other
sketch some of the emerging proBlems' which I have previously·,identified
places, concerning the developments that may be inherent in the ample jurisdiction
of the AAT to substitute its view 'on the'merits' of the administrator;
outline"certain problems thathave"arisen'in
that have--arisen -in the approach taken by the AAT to
evi.dence; and
venture a few comments on future directions, including some specific comments
about the question of money compensation for wrong and unlawful administrative
decisions.
FEDERAL ADMINISTRATIVE LAW REFORM

./'

It is important to see the establishment of the Repatriation Review Tribunal as
,Commonwealth's
one part of the mosaic of general administrative law reform in the ,Commonwealth1s
that is now emerging represents, I believe, one of the happiest
sphere. The overall picture that
features of
multipartisan

la~

reform in our country. The reforms

support.S

A

major

report

the_ McMahon
government and tabled during the.

was

hav~
hav~

attracted-. a generally
attracted·.

commissioned

~overnment.

during

the

Gorton

Their implementation: begRn

arid have continued.
continued, under the present administration. 1
under the Whitlam government and
refer, of course, to the 'package'
Ipackage' of-administrative law reforms known for convenience

Sf;

law'.' . This 'l?ackage'
'I?ackage' has seen:
the 'new administrative law
.Tribunal--'(AAT), designed to
the establishment of an Administrative Apl?eals .Tribunal"'(AAT),
provide a general Feder&l tribunal for appeals against decisions of Commonwealth
officers in matters committed to its jurisdiction;6
the creation of a general Administrative Review Council, designed to monitor
current administrative law and practice in the Federal sphere and to push forward
the development of a 'consistent system of administra tive review; 7
81?1?0intment
al?[>ointment of the Commonwealth Ombudsman as a general Federal commissioner
for grievances;8

-6reform ,and- simplification of judicial
jUdicial review of administrative decisions made by
Commonwealth officers under Commonwealth laws"
laws,_ inclu~ing a general
general right to

reasons for administrative decisionsj9
a promise of further legislative reforms including in respect of freedom of
information, privacy protection and

gener~

minimum standards of fair

procedur~
procedur~

in Federal tribunals, as well ·as
,as the general review of specific tribunals such as the
Repatriation Review Tribunal itself.
The breadth of these- reforms, particularly in aggregate, has elicited gasps from some
hecause administrElqv-~
administrElqv-~ .law
Jaw
overseas qbservers.10 This is perhaps even more remarkable hecause
reform is now decidedly in-fashion. One of the Ministers appointed by President Mitteraryd
upon the change of- government in France, M. Anieet Le Pors, is designated Minister for
-'Reform. He is a communist, one of the three in the. T).ew French
Administrative Law ·Reform.

law system. which is sophisticat~d,.".
sophisticat~d,.". and
AdminiStration. He tackles.
administrat-ive··-law
Administration.
-tackles. an administrative··.
Australi~n Federal experiment is certainly the most_compr~hensive
most.compr~hensive
long-established. The Australi~~;n
in any common law country.
At the recent Australian Legal Convention in J:.I0bart
J:.Iobart in July 1981, papers bS the
noted English authority, Professor H. W
.R. Wade and Lord Chief Justice Lane dealt with
W.R.
administrative law developments in England and Australia. Lord Lane y,'asfull
y.>as full of :praise
praise
for the operation of the" Australian Administrative Appeals Tribunal, describing it as

'"

having
haVing powers tfar in excess of anything hitherto dreamed of in the United Kingdom'. He
descrihed the powers afforded to the AAT to adjudicate
adjUdicate on the merits of a decision and
propriety- of a government policy, as radical, such ·that he_
he. viewed them with
even the propriety'
astonishment and admiration:

9Y Senator Missen as measures which he~p
I see ~at
~at these Acts were heralded
heralded!?y
to 'bring us out of the jungle of 'administrative
put a "little
'little
-administrative law and help to -put
civilisation in that area. They provide for people who have an administrative
decision and want an appeal against it, an idea of where to go and w.hat-they.
w.hat··they.
dO:. they put some Simplicity
simplicity into the law which is applicable ..to the
should do:.
situation
•...' We are still
in the jungle in the United Kingdom and I
situation•...'
stillin

sp~ak~:a~
sp~ak)!.~

ot:le
0t:le

who has only been released frolU
vis.it to ~ol1r
~our
frotu the j~ngle
j~ngle on parole for a short vis_it.
country and must soon return. It has not been possible
possible for me, unhappily,. t9 do
more than grasp the'
merest outline of your great legislative .ch8nges.:_.~
changes.: .• ~_.!his
the -merest
..;rhis
radical
radical approach of yours to the jungle is one which I view with as(oniShlJl ent
and admiration. There is no doubt that at least in all countries operating ;under
the Common Law system there is the same object in mind. That is to achieve a
proper balance between on the one hand the legitimate right of the individual to

-7be treated fairly and on the other hand the necessity for the administrators to
be able to make decisions without having a jUdge
judge breathing down their neck all
the time. You seem to have taken the quick route - almost the revolutionary

route - by means of these statutory enactments. We in- our laborious fa<;hion
tend to proceed more slowly, feeling our way from decision to decision,
gradually enlarging or extending the existing principles.- ll

The Administrative Appeals Tribunal deserves such words of approbation from this high
English judicial quarter. The tribunal has coped with its establishment.
establishment phase'remarkably

well. The establishment of a new national tribunal With
with wide "and novel powers' and a
constantly growing catalogue of new jurisdiction is remarkable enough in itself. The
figures'provided in the annual reports of the Administrative Review Council demonstrate
the large
large 'and increasing numbers of cases coming before the tdbunal for review tinder an
ever-expanding variety of Federal enactmen:ts. These enactments range fr~m those'
those- that
give rise to the controversial. hearings under the Broadcasting arid Television Act and

Mig~ation
Mig~ation Act to the much more humble-review of administrative decisions which takes
place under the Defence Force Retirement and Death

Benefit~
Benefit~

SAvingg
Act, the Home SnvinR'g

Grant Act and various Bounty Acts. The range of Commonwealth legislation continues to
expand. The variety and significance of administrative discretions expand with it. The
value of independent, carefui review by the AAT is sufficiently obvious to the numerous
litigants, who 'have
com'e before it that the jurisdiction of the AAT has continued steadily
litigants
have come
expand with it.
to expand and :the
_the casefoad to ex[)and

VALUE OF TRIBUNAL REVIEW
Guidance to Administrative Officers. It would be presumptuous of me to
-the high standard of individualised j~stice accorded to citizens by members of
expound on 'the
the AAT aggrieved against 'Commonwealth administration. Not"
Nof all are judges, 'though'
and all are bound to '-act in a judicial manner, according the partiessome are, and
parties' before ,them
-them
a fair hearing. The tribunal is entitled to determine the appeal de novo~ on the materfal
placed' before the tribunal, according'to
according' to the 'right or preferable' decision in the -case.l2
placed-case.12
But quite apart from these praiseworthy elements at a micr,o level, there are a number of
macro considerations that sh'ould be weighed in assessing the value of a general
administrative
such a tribunal, in those cases
administ~ative review tribunal.
tribunal: First, there is the value of suc~
do not come up for app~al,
appeal, as an -educ~tor
'educ~tor of administration.
which do-not
8dministr~tion. It states and explains
principles that should be observed in fair administrative practice. Reasoned
the general prinCiples
decision-making, the patient explanation of the law, the careful sifting of the 'facts,
-facts, the
application of the law to the facts and the detailed statement of the fair and impartial
approach to administrative justice can have a value far beyond the facts of the particular

-8-:-.-

case befo,re the AA-T.
There is no doubt that many Commonwealth departments and
AA-T.There
possibly some
some tribun!lls have improved their
their''administrative
administrative procedures either as 8 direct
result of comments or clarification provided .in an AAT decision or
preventative self-scrutiny,
seIf-:scrutinYt set in place ,by

~he

obligations of new enlarged

result of

85 8

account8b~lity
account8b~lity

to judges imposed by the Administrative Appeals Tribunal Act" and, for the past year, by
the Administrative Decisions (Judicial Review) Act~
Act.
Greater Openness in Administrative Decisions. The second impact
impact of the AAT
which-has been highly beneficial, beyond the interests of the immediate litig-snts,
litigants, has been

its

~8cility
~8Ci1ity

to 'flush out' the details of administrative decisionmaking ant;j
anQ to reduce the

- secretiveness, of the actual rules by which Federal administrative discretions are to be
exercised
exercised•.•. This is ano,ther. area where -the RRT has a similar role. That there are such
rules is enti~ely ~nderstandable
and desirable. They promote consistency of
~nderstandable
dec~i<?n-:-makin~
dec~i<?n-:-makin~ and
conf~r~.ed
conf~r~.ed

are frequently needed because C?f the generality of the discreti~ns
discreti~ns
by,legislation, either on a Minister or on those under him. The procedures, of

individualised justice in the AAT have required the justification of a particular decision.
This. has

r~quired
r~quired the

production to the tribunal o,f the

admini~trative !rules
admini~trative
'rules

of thumh~'
thumh,! OTld._
ond"_

their justification, not only against the standard of lawfulness (as established by reference
against the standard of administrative fairness (inherentjn
to the legislation) but also against
(inherent in .t~~
,t~~
for. that of the administrator .in,reach-ing
AAT!s. power to substitute its conclusion fOf.
.in, reach-ing t,lJe
tJle
'right or preferable decision' in the circumstances). ThUS, in· the area of..depor~a,tJt:ln
of ..depor~a,th:m
appeals, ,it was not until the AAT began the review of deportation decisions made by ·the
-the
Minister under statutory language of th'e greatest generality, that the detaUed
detaHed ,poHcy
;poEcy
instructions to immigration officers were disclosed. In turn, the criticisms and comments
of reviewing particular deportation cases
of AAT members in the course of

~ed

on to

modifications and elaborations of the ministerial policy, which
which has now gone th~pugh.tJ:r~c:.~
th~pugh .tJ:r~c:.~ cc·draf.~s. Furthermore, the policy was considered by the Cabinet and table~_.-.in,~:-t~:e
draf~s.
table~_ .in. ~t~:e ,-,- -

in.
Parliament. Inthis -way the AAT has contributed directly to greater openness in.pqli5iy,...
in.pqIi.Ci-y,,--in.
a manner that is beneficial not only to the litigants who come before it, but ,als.o;t9:,a~,
,als.o; t9:,a~, potential litigants, the whole migrant community and indeed the whole
community, comprised as it

~s

now of such

et~nic and
et~nic

AU,~tI'a.li.an:.
AU,~tra.1i.an:.

cultural variety.

Procedural Innovations. A third contribution of the AAT is more

tentaHy~lY
tentaFy~lY..

nll;ture of its jurisdiction, involving
stated. In order to cope with the n~ture
involving sometimes rev!~,\11
rev!~,w <?f
subject matter of relatively little financial value (such
(such as compensation for

.)~~
;:~q:
)~~,:~q:

;.?

damage of items in the post) the AAT has felt forced to explore in its proc.e_~~~et,~.e~.
proee_~~~et,~.e~'r _..means of saving costs. Its innovations may come, in time, to encourage

'gre~;~~r,-gre~.~~r,_
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':\~ve'ntiveness

coUrts. The AAT has, for example, experimented with
in the general courts.
." telephone conferences for the purpose of interviewing witnesses at long distance. tn a

-':'i.~rge country, where the costs and inconvenience of travel are great, who can doubt that
-':'l.~rge
the .future of litigation will involve the greater use of telecommunications? I understand
fallows may
'th~t the RRT Rules of Procedure provide for the use"of the telephone. What follows
be of help in relation to the implementation of the new Rules.
It seems to me that scientific developments will provide means by which

wider range of people ina'shorter
in a-shorter
tribunals_can
tribunals.
can more efficiently deal with the claims-of a Wider
about·word processors and
and information retrieval
space of time. I do not. need. to expand about'word
.~systems.
.~systems.

The use by the AAT of

te~ephone
te~ephone

e'(tdence
conferences and hearings, to take e'(idence

r~om

witnesses in various .parts
,parts of Australia,
Australi~, and to save. the' costs. of such wjtnesses~·
witnesses~·
en~uring that vital evidenc,e is. heard, represents one way of
whilst at the same time en~uring
making the generally cost-intensive tribunal procedure appropriate for claims which,
e~pensive to adjUdicate.
adjudicate. One hundred years after the
though important to the parties are'
are·e~pensive

·invention .by Alexander Graham' Ben, we are beginning ·to see the greater use of>
.telecommunications
,telecommunications in the justice system. The Australian Law Reform Commission

recommended this in the Criminal Investigation report. To keep the independent scrutiny
by the judicial arm of government of police decisions, it was proposed that warrants for
p~rmitted by telph0I1e. NOW,
arrest and search should. be p~rmitted
Now, we are seeing the beginning of
tel~phone

.

/~

conferenceg.;ilndhearings. I am sure that in Australia we will see much more of
conferenceg.;§ndhearings.

this.

In fact, in the United States a significant start has been made on telephone
conferences to permit jUdicial determination of moti.ons in civil trials.
Judge Frank Kaufman of tne United States Federal District Court has
In Baltimore, JUdge
'telemotions! for more than five years. He is quoted as saying that 'whenever
used 'telemotionst
lwhenever

the issue, is r~asonably Simple,
simple,

r prefer to settle the

phone')3
matter by phonel)3

In Los Angeles, Judge Goebel of the State Superior Court has combined telephone
motions

with

a

tentative

ruling procedure

to

redt,Ice in-court arguments

substantially. In 40% of the cases, the lawyers submit written briefs. In more
morc than
SUbstantially.
having an oral argument, the telephone is used by one or more of the
70% of those haVing
judge.
parties linked together with the jUdge.
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Judge Dale Green of the Washington Court of Appeal
In Spokane, Chief JUdge

(D~vision
(D~vision

his court now use
III) has reported that approximately 50% of- all motions in hiscQurt
telephone conferences under procedures established by rule of court in 1976.
Most Australian courts, tribunals and their members are likely to be resistant to
developments-of
of this kind, at least initially. It is to change the curial way of doing things
developments·

that has existed for as long as our legal system has been in place, and indeed before.

PerSUasion is
There is thought to be great value in non-verbal means of communication. Persuasion
not simply a verbal phenomenon. On the other hand, ours is a country of continental size.
nolsimply
spend ·considerable time and experiseLawyers and other-advocates·
other'8dvQcates·spend
expense- travelling to courts and
. tribunals to argue matters, often quite short. This is especially true of suburban and
country lawyers. Once -at court, or at the tribunals, representatives frequently have to
wait for -hours to be heard. Furthermore, their 'clients and often wifnesses must wait for
Wait
long .periods,
_periods, "involving very -great expenses to ~he parties and to the community. Whether
the" time and travel are paid for by the client or absorbed by the lawyer or by the
the
community, in the end-'someone pays'". It is a substantial factor in litigation costs.
The American Bar Association Journal comments on argument by telephone"
terms!
conferences in these terms:

innov-a&~ons in
Rec~nt innov-a&~ons

communicationS technology -make
calls easier
make conference caBs

to set up and conduct. The deepening energy shortage also highlights the
alternative•••• Under a grant from the National Science Foundation
telephone alternative••••
[a com mission]

will

work

with

the

Denver-based Institute

for

Court

telemotion~ in a variety of courts in
Management and hopes to experiment with telemotion~

Maine.l44
Colorado, New Jersey and Maine.!
will see much more experimenta
experimentation
II ~redict that before too long we in Australia win
tiori with
'telernotions'. In a sense, they have long been available for securing urgent injunctions, ex
parte. The issue now is one of expanding the -efficient use of telecommunications in the
justice system. Lawyers and other advocates in Australia, much more than their United
colleagues, have a deep faith in oral argumentation and a strong resistance to
States COlleagues,
written briefs of argument. It may be that telecommunications will permit the
continuance of oral argumcn"tation, whilst at the same time facilititating in some cases
(especially simple hearings) the efficient use of scarce, expensive court and tribunaflime.
tribunal' time.
The price of the survival of tribunals and of quasi adversary procedures, against the
inroads of the much more cost effective inquisitorial system of the Ombudsman, is that
conscious .. Even at the price of losing a little
tribunals must themselves become more cost conscious..
in
~

~

-11,to have the advantage of. the actual physical presence
-. queli_ty of oral testimony, by failing .to

witn.,"ses, it seems to me that both in tribunals and in the courts we will move quite
of~.itnesses,
qui'~'klY to the use of telecommunications in order to preserve, though in a more cost
qUi'~'klY

effective
effe'ctive way, th~ advantages of oral hearing and spontaneous human testimony.

Another area in which the AAT has been innovative is in its use of preliminary

conferences.
Evidence Law and Practice.' A third area of abjectivallaw in which the AAT has

proved itself adaptable relates to the admission of evidence. Paragraph 33(l)(c) of the
Adm'iniStrative Appeals Tribunal Act 1975 provides that in proceedings before the
it Is "not
'not bound by the rules, of evidence lbut may inform it,self on any matter in
Tribunal, it.is

8!?l?rol?rfate'. Some of the
such manner as it thinks 8l?l?rol?rfate'.

~arly
~arly

decisions of the AAT

dem.ons~rated a cautiou~ sl?pronch to the aq~ission
aq~ission of evidence, merely reflecting \'!hat
dem.ons~rated
~orr:nally happens
rorr:nally

(notwiths~al)ding
(notwiths~al)ding

general statutory 'commands to the contrary)· when,

I,>redomin~ntly,_by lawyers. In the initial decIsion
declsion in
tribunals are established and manned_ I,>redominantlY,.by

Affnir!'> the rationale
rntionnle for caution was
ImmigrAtion nnd Ethnic Affair!'>
Pochi nnd The Mini::;tcr for TmmigrAtion
expressed by the Tribunal:
The Tribunal and the Minister, are. equally free to disregard formal rules of
be found, but each. must
evidence in receiving material on which facts are to b~
n?t go so
bear in mind that 'this assurance of desirable qexible I?rocedure
procedure does "?t

far as to justify orders without a basis in evidence having. rational probative
force' as Hughes C.J. said in Consolidated Edison Co. v. N.L.R.B. 305 U.S. 197
J)ut aside a system
at p.229. To depart from the rules of evidence is to J>ut

calculated to produce a body of proof which has

~ational
~ational

~hich i~
~hich

probative force ••.

That d.oes not mean, of course, that. the rules of evidence which have been
dO':flestic procedural
excluded expressly by the statute creep back through a d0':flestic
rule. Facts can be fairly found without dema.nding
demanding adhe.rence to the rules of
rUle.

evidence. IS
ap~eal, the Tribunal proceeded to review not.orIly the
In_ the case just cited, a deportation ap~eal,

conduct established by the applicant's conviction, but also certain other conduct upon
which the Minister had

r~lied. It
r~lied.

reached the conclusiqn that:
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Notions of fairness - notions which reflect our ability to give to aliens who
lawfully settle "here the security needed to establish a family, home and
employment - require that an alien resident should not be deported without
proof of the facts tending to show that his deportation is in the best interests of

Australia. A family is not

to

suffer the banishing of a husband and father

Sus!?icion is wholly insufficient.l 6
without such proof. Susl?icion
In that case, the Tribunal

ha~

to adapt its

pro~edures
pro~edures

to receive, in the absence of the

_his legal advisers, certain confidential information.
applicant but in the presence of .his
de.terminations, quite often rely not only on facts,
Administrators, in making discretionary determinations,
nn.? is
nor even on suspicion, but on confidential material that cannot readily be disclosed and
possibly incapable of proof. It is inherent in the administrator_'s functions that he, as any
other person holding a responsible office, '!lus,t
'!lus.t act on hunch, guesswork and 'feeling' whi.Ch
develop-s ?ver
ultimatel! 'e.?me
develop's
over many years of dealing with like problems. The A.A.T. may ultimatel!'eome
moment, at
to a- sirpilar expertise, though-jt
toa'sirpilar
though~jt is unlikely and may be undesirable. For the moment,at
le~st,
le~st,

virtualiy exclusively upon the material placed before it. Though not bound by
it acts virtually

the rules of evidence, it has shown some reluctance to ·move far from them.
In Pacific Film Laboratories Pty. Ltd v. The Collector of Customs l7 the
question nros"e as to whether the AAT would have regard to certain material which was
undoubtedlyundoubtedly' before the original decision-maker and, some might think, rightly so. The
Collector of Customs sought to tender in this case the transcript of evidence taken during
a Tariff

Boar~
Boar~

enquiry. Evidence had been given about

~e

description of goods, the duty

rolIs' of photographic material. In support oLothe
of which was in question, namely 'bulk
lbulk rolls'
represe~tative of the Department submitted:
tender, the represe~tative

that the Tribunal should not remain ignorant of the matters contained in the
Report having regard to the fact that Parliament amended the tariff to refer to
rolls!! shortly after the Tariff Board Report was released'on 2 Jun~ 1967.
"bulk rolls"
In fllct, so our inquiries later disclosed, the tariff was amended by Act No.39
1968 which was assented to on 18 June 1968 and was giv'en
1969,188
operation from 1I November 1969.1

retr?spec,~~v~
retr?spec,~tv~

-

Even though the material would undoubtedly have been available to and used by the
decision-maker, if not actually in the forefront of his mind, the A.A.T. ,rejected the
tender:

-13 Although under 5.33(1)(c) of the Administrative Appeals Tribunal Act 1975,
Parliament has provided that, in a I?roceeding before the Tribunal, the Tribunal
is not bound by the rules of evidence but may inform itself on any matter in
such manner as it thinks appropriate, we concluded that it may be unfair to the

applicant if we were to have regard to the transcript of evidence taken during
the Tariff Board enquiry when there had ,been no opportunity for the applicant

to test relevant evidence in cross-examination. We indicated that any witness
'assist in establishing the trade meaning of 'bulk rolls'
whose evidence might -assist
should be called before the Tribunal .•• We invited submissions on behalf of the

Collector on whether the Tribunal could properly refer to the Report as an aid
to interpretation of the -Tariff but the invitation was not pursued .•. We
accordingly decided that we "should.ino-t
'shouldino-t refer to the Report. 19
In addition to being released from the rules of evidence, the AAT is instructed by
paragraph 33(l)(b) of its

Act~

to conduct its proceedings with as little formality and

t,echnicality and as much expedition as the requirements of the law and 'a proper
considcmtion of the matters before it' permit.
considct"Ution

Wher~
Wher~

the AAT is by stHtute established

with the duty, on appeal, to step into the shoes of the administrator and virtually to make
the decision he ought to have made, (though on the material befor.e the A.A.T.) it deprives
itself of its advantage in fact-finding by adherence to rules of evidence. Failure to

Tar..ifr Board enquiry (even at a price of permitting material in reply)
consider a re~evant Tar..iff
illustrate'.the
the danger of the Tribunal's depriving itself of information Which,
which,
seems· to illustrate
quite properly, would have activated the decision of the administrator.

What inference is to be drawn from the Pacific Film case? If the ultimate
rationale of the creation

of the

A.A.T~
A~A.T~

is

the improvement of administrative

decision-making at the 'g,rass
'g.rass roots' level, is the administrator to infer that,
that, in case an
appeal is lodged, he .must not consider hearsay· material which a potential appellant did
opportunity to cross-examine and to test?20 A preferable course may be
not have the opportunity
the reception of all relevant and reliable material, with ample opportunity to respond.
'correct '
Otherwise, the process of administrative review and the search for the so called 'correct'
and 'preferable' decision may be distorted. There may be cases where it is convenient in
the Tribunal1s
Tribunal's adjudicative setting to exclude evidence that is embarrassing or otherwise
unsatisfactory in order to ensure a fair hearing. Unreliable material or material proffered
as confidential and not to be disclosed to the applicant may be rejected in order to require
the party to, pursue some other method of proof. Thus, in deportation cases, hearsay and
embarrassing that it should be rejected
rumour about the subject may be so unreliable and embarraSSing
mw:;h by tribunals as by the original decisionmaker. What must
and put out of mind as mW:;h

- 14not happen, as it seems to me, -is that tribunals become enmeshed in rules of evidence and
straightjacket
-on decision-makers who
seek" however unwittingly, to impose a curial straight
jackel-on
inevitably. ~ook for wider range of information, probative though not admissible in the
dange_roC bifurcation
orthodox se.nse. There is in a strict approach to receiving evidence a dange.for
which"
provided against, vi.z.
viz. that the administrat?f
administrator and the ,·tribunals
"t,ribunaIs reach
whi<:~· the statute
s~atu.te: l?rovided
m'aterial that is typically quite different.. The ~ecognition
~ecognition' of this ·danger
decisions on material
increasing number of the
seems to have been reflected in S?me
5?me of the earlier, and an iocr.easing
later;,
,_c~ses corning before ,presidentia~
presidentia~ members
members of the AAT. They have exhibited a
later",_c~ses

growing
to. go
go. far beyond
beyend the, limitations, sometimes artificially imposed,
impesed, by
grOWing willingness to
to. a,
the -laws of evidence ,applicable to

co.u.r~
cou.r~

Beats and J\·linister
J\·1inister -for
of law. Thus in Beats,

21 Mr. Justice Davies .had ~o
Immigratiof'! and Ethnic Affairs
Affsirs21
~o. consider
censider the prospects
prespects of
Immigratiof!

rehabilitatian which the applicant would have if he were deported to
to. New Zealand. A
rehabilitation
from the applicant's father was received into evidence deposing to
to. the extreme
telegram from
difficulty ef
of the situatipn. The applicant and his sister gave evidence on the subject. A
telegr~_rri was submitted
discloSing that a number of engine.ering companies
h8.9
further telegr~_rri
sUbmitted disclosing
co.mpanies ha.9

been telephoned,
~elephoned, but

~hey

o.f the applicant.had no vacancies for welders, the employment of

Mr. Justice Davies did not
nat place much reliance on this informatian.
into,
information. He admitted into.
evidence an

ex~ract

public~tion on monthly employment statistics produced QY
from a pUblication
t:?Y the

New Zealand. Department of Statistics showing that the unemployment rate in
in. NewZealand was l~ss than Australia"
Australia;
;,...;,.,,.;--

Likewise in Tombologlu
Tambolaglu and Minister for
fOf Immigration
Immigratio.n and Ethnic Affairs 222\ ,,_
Mr Justice McGregor, in January 1981, had to address the hardship that would be faced by
the appellant if he were deported, with his wife and children to accompany him, to
Turkey. An attempt was made to
to. establish the unfavourable
unfavo.urable social
secial conditions In
in Turkey
fr.om

th~

oral evIdence
of a witness who
evidence ef
who. had visited Istanbul for a fortnight 'only, eight.
eight,

years before
before and from a recent
recen~ addition of a news magazine Newsweek. Within

the_Iim~~~,.-;;·
the_lim~~~_,-.>·

fixed by obligations
obligatians of relevance to the issues, general reliability and [)rocedural.fairf;l;~~~C=proceduralJai.rf;l,ess~,:. ,-:-;.
to the [)arties
parties at the hearing, there is much to
to. be said for following
follewing the processes!J?rprocesses<J?f.
ordinary
decision making in the non-curial activities
ordiOli~y decisien
~ctivities of life. Doing this ex[)ands.,gr~~p~,.;
expands.,gr~~pY".
the range af
of material thai can be considered by a tribunal. Where there is no st~t~_~,qr,¥~
st~t~_~,qr:¥
inhibition against doing so, and eS[)ecially
especially where there is [)ositive
positive statutory encourag,erne!11encouragerne!1tto be released from the rules af
of evidence,. tribunals do well, within the limits .t,Jlsy.e·';
,I.)lay.e";
mentioned, to
to. .receive
. receive a wider range of evi~ence
evi~ence th~n would be [)ermitted
permitted by thestr.i~,t.
the std,c,r,
rules of evidence applicable to
,now_u.nd~F_
to. courts. Even these rules, in the courts are .now
_u.nd~.r;·_
review. The pressure ef
of computerised
procedures, has encourar;ed.,;
co.mputerised evidence and of sensible. pro.cedures,
encouraged ,the Commonwealth
-.In'
Com man wealth A ttorney-General
ttarney-General to refer the reform of the .law of evidence ·jn·
Federal and Territory Courts to
examinEltion:~.:
to. the Australian Law Reform Commission for examination:-.:
and report. 23
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It should not be surprising that reforms at once so radical and pervasive should

'pfollu"e
wou~d be remarkable
remarkable,,if
if they.
they _d~d not. One
:pr9.duce problems .and
.snd controversy. Indeed it wou~d
':chance
jnternational s'etting .was
,was Drovided by the conference
:chance to review the 'package'
'package! i_n
i_A an jn~ernational
.. the Association 9f Schools and Institutes of Administration held in Canberra on 13 JUly
July
'oLtheAssociation
1981.. ·Mr. Justice .Else-Mitchell, who gave the initial thrust for _administrative 1nw reform
at
.the .Third.
_chair.~d t~e session in
at.the
,Third. Commonwealth Law Conference if) Sydney in .1965,.
.1965,._chair.~d
Canberra in July 1981.
.. Mr. Justice Brennan, former P-resident .of _~he
the AAT .and
_and now a
1981...Mr.
Justice of the·
High Court of Australia,
H reflective pAper:, 'Administrative Law:
the·HighCourt
Australia, delivered nref-lectivepAper:,
The Australian Experience'.
After reviewing the Federal legislation and institutions, Mr. Justice nrennlln
peinted
.of the pewers.
the
pointed te
to a special feature of
powers. of the

·Within,
AAT-~ ,Within,

its powers.-te··.reyiew the
itspowers.-to-Teyiew

merits .of
its own decision.
decision- foc
fer .. that
that of- the
of a bureacratic decisien.
decision, and. te
to .substitute its
administrator is
a specially wide
-pewer: actually to review and rescrut-iniserescrut-inise· the perfectly
iss
wide-power:
policy of the elected
elected- government:
18\yful pelicy
Fr:om time to time the Minister has changed the ~)Qlicy
policy by ,which
.which he governs the
exercise of his .discretion in.
[deportation] cases and
in_ [deportationl

~he

had·-to.
to.
Tribunal had

determine' whether it would follow the Minister's policy .changes.)1.changes.)1 is entJrely
ent.irely
..• On occasLons
within its legal powers to ado[>t a policy. of its own.
own ...•
occasi.ons the
appears .to have given little weight to a Ministerial policy
T,ribunal al?pears
~)Qlicy .which it
thought. to be too

ha~sh

the expO$u.re or a

or rigid. And thus

Min~terial

quasi-judici~l~dbunal.
quasi-judici~l
~dbunal. 24

tensio~s
tensio~s

have surfaced, generated,by
generated, by

discretion to review ,by
by an in~ependent
inpependent
.

problems that had
had emerged in the operations of the AAT, Mr. Justice
Listing a number of I?roblems
four.in particular:
Brennan identified f.our.in
If there is to be an independent review on the merits of discretionary
second jUdicialised
administrative powers, 110w,can
how ·can a s~cond
judicialised bJ..lreaucra.cy .be 8yoided?
ayoided? ,.
Can the comparatively.
high costs'of AAT
comparativelY-high

r~view

in'aa par,ticular
I?ar,ticular area?
be justified in'

What are the countervailing advantages of AAT review to the improvement, on a
broad front, of primary administration?
should, discretionary decisions be- reviewed by
How should.

th~
th~

AAT, whilst

formulation. of broad policy with the Executive Government?

l~aving
1~8ving

the

- 16 It

is

this last question which Mr. Justice Brennan described. as the 'fundamental and

abiding problem':
problem l :
How does a government confide to an independent tribunal
tribuna1 the review of a
dis~retionary power without ~bdicating
~bdicating to that tribunal the ultimate political
power'to
exerc}~~':'Of the discretion will be
power" to formulate the policy by which the exerc}~~·:'Of
guided? To me that has been a fascinating conundrum of the new administrative
law. 'The -answer -affect.s
-affect;s the extent to which jurisdiction can be confided to the
tribunal, and the extent to which the individual can participate

effecti~ely ,and
effecti~ely

by right'in the making
'of administrative decisions which affect hisinterests.
his interests. 25
making'of
TRIBUNAL REVIEW AND RESPONSIBLE GOVERNMENT

The difficulties of
of principle which can emerge from the novel jurisdictfon
conferred on the AAT are worth considering. Consideration of -thesedi'fficulties
-these difficulties is at the
very least a necessary prerequiSite
-expand the role of the AAT in
prerequisite -to any decision to 'expand
veterans' cases. In a paper written by me for a seminar- in Canberra in July 1981, I
reviewed a number of cases in which the AAT has recommended reversal of Ministerial
deportation deciSions,
that a migrant
decisions, notwithstanding the general government policy that
convicted of a drug-related crime should be deported. I pointed out that the Federal Court
of Australia had made it plain 26 - that the AAT was obliged to consider not
riot only the
and'iaw
facts and
'law in cases coming before it (in the way entirely familiar to jl;ldges and courts
over the centuries) but also government policy. The obligation of 8a quasi':judicial
quasi-judicial
indepen-dent tribunal to review frankly and openly govemm~nt
govemm~nt pOlicy, determined at 8
a
not previOUSly
high level, poses special difficulties which have not
previously been faced by the courts.
They might be especially difficult in the area of

vetera~sl
vetera~s'

rights where there is

considerable political and electoral sensitivity. A;mong the difficulties I listed were:
the apparent problems for the democratic theory of Ministerial accountability and
jUdges openly and avowedly reviewing policy determined
responsibility of unelected judges
by elected Ministers;
the creation of a possible 'dichotomy' between decisions made by the AAT and
pUblic servants, more faithfully and unquestioningly applying lawful
decisions of public
Ministerial policy;
the limitation on the membership and procedures of the AAT which restricted any
realistic, effective, wide-ranging review of government policy by it; and
th~

potential damage to judicial prestige of the frank involvement of jUdges
judges in

debates over controversial matters of public policy.

- 17has been most valuable in the identification of govemment
government policy and in
".J)ur'suILng
:pursumg the substance of justice rather than being content, as lawyers generally are, in
,~_xarU'ining compliance with its form. But in develol?ing
,:,exarrliniing
develo(?ing the AAT to be a general body for
the review of Federal administrative decisions, it will, as it seems "to me, be essential to
:I~ome
~I~ome to grips with the proper relationship between elected policy makers and the
<-,'.

independent judicialised tribl(n.ap:

When an ·unelected.
unelected. tribunal begins -to
to evaluate, elaborate, criticise, distinguish
and even ignore particular aspects of a Ministerial statement openly_ arrived at
nnd even tabled in the Parliament, the lines of responsible government have
become blurred. True it is, the Minister may have the remedy available;
available, to !lim.
He can
can clarify_.
clarify,. a lawful policy to make his intentions

p~ainer. He
p~ainer.He

propose to
can propose

Parliament the amendment of the Act•.•.
Act •.•. More frequently, the response
resl?onse is
with the AAT, a feeling that it has over-stepl?e~l
over-steppeq, the
. likely to be a frustration.
frustration-with
-proper
-and a determination.
determination, to retaliate either by
. proper bounds of afl_unelected
an _unelected body ,and
·limiting
to-inconsequential
·linii ling its jurisdiction to
-inconsequential matters (largely free' of policy) or
area, of rejecting its-decisions, framed :as
_as they are in' the
even, in the migration
migratibnarea,
form of a recommenqation. 27
My paper went on to suggest, as I do now, that there may be problems in the development

of two streams of decisign-making:
.;?

-. Some inconsistency between the more mechanistic and inflexi,ble
inflexi_ble approac.h. to
government policy-by public servants and the independent critical revie..y."qf
revie..y _ 'qf
policy--by
policybe- both inevitable ·and
-and desirable•...
desirable. '"
policy by an independent tr:ibunal
ttibunal may be'
too great -a
,a discordance between the approach in the tribunal and the

~_:ut·
~.:ut·

appr9~ctl
appr9~etl

in the departmental:office
undermine·the
value-of the,
the,AAT,-llt
in,the
departmental :office· will undermine
·the value·of
AAT, -Ilt least in.
the
eyes of those- public
excepti~nal pUblic servants
servants- who can only in the most grave and exceptignal
circumstances feel,
as--free
to question, criticise'
criticise- and
feel. themselves as'
free as-the' AAT is to.
departgovernment policy, particularly when laid down
depart' from- clearly
clearly established
established government
by their M-inister
•.•. Astonishing to the lay mind, brought up in the traditions of
M-inister•.•.
judicial deference, will be a 'head-on
:head-on conflict with a carefully formulated and
pet.'fectly
inquiry- and
pet."fectly lawful pOlicy-policy'" of n Minister reached after thorough inquiry'
consideration by h~m of expert, community,
and-poUtjeai representations~28
representations. 28
community' and-·politicai
In keeping-with
keeping-With the current media vogue in reporting legal matters, some of the
last mentioned comments were recorded as if

a.

criticism of the AAT and its ·.members,

rather than an exploration of 'important
·important questions of legal and constitutional principle.
Typical was the comment of Peter Robertson in the Sun Herald:

~If

,_. ,
,...-

self -interest.ed.,or
or
we ·cannot
"cannot -rely on the judiciary to ·protect
'protect us from venal, self-interest.ed
incompetent politicians, who can we rely upon? If this is what a law reformer
thinkS'"· about the issue,
thinkS'"
conservatives? 29

what can we expect from

the true-blue legal

The Federal' Attorney-General, Senator Durack, felt moved by the way my ·observations
"observations
w·ith·in the media';'
media';· to issue a deserved statement of praise for the valuable role
were dealt w-ith-in
of the

AAT~
AAT~

wa·s; ·he
sa.id; "providing
"'providing the citizen with
with" an independent review of
It wa's;
'he sa.id;-

govemment·aecisions which directly
dfrectly affected him
himl.' . Senator Durack pointed out that:
govemment"aecisions
which Parliament itself had conferred;
the AAT ·was
-was operating under powers Which
the review'· of g6ver~inent
policy was a--difficult
a·>difficult ·question and had arisen chiefly in
thereview'-of
g6ver~inent -policy
the'rather special" area of deportation cases;
the'ratherspeciar
the AAT had made it: clear that whilst not bound by government policy it was
carefully"taken into-accC?unt in every casej"andj
cas€j"andj
carefully-taken
it· was theresponsibHity
the responsibility of ParliamentParliament· toto· spell out the criteria by Which the'
it·trib·unal
gove·rnment coming before it.
-trib-tinal judged the decisions ,of the gove-rnmentcoming
~hese
~hese

points simply highlight the importance of facing, in a clear Sighted
sighted way, the

issu~

tha~ is'
is" inevitably"
inevitably· ra..ised
ra.ised by'
by· the introduction of comprehensive independent review 'of

decisions in pl).blic admiIl-~tration.
admiIl-~tration. That question is, where should the power lie? Should we
we
recognise that in today's world, where pUblic
public administrators have to make decisions_of
decisions. of
great varie'ty;
varie"ty; co"mplex~ty
co"mplex~ty and"urgency-, it 'is
"is simply 'not pOSS;ible
poSS;ible for the elected
elected Minister ~C?
scrutinise ,every such deeisio'n·?
,factor weight, we will be encouraged dow.'.:l
decisio"n-? If we give this "factor
the'frack
of- the new ·Federal
-Pederaladministrative
the· (rack of.
administrative law:
law! conferring on an independent jUdi~i~~
judi~i~~
type tibdy~
tibdy~ -the
the right to"-"make
to···make the final decision and on the merits. This we will do. even

Jl

i~ involves a'
"policy ma?e in the name of the
t~e Minister. 0r
Qr should
it
a" review and rejection of ·policy
political accountability of decision-makers, insist that, in the
we, recognising the need for political
ultimate, the'
pUblic servants, sh?':II~
the· elected government, through its :Minister and loyal public
sh?':II~

have'
last say, subject to being publicly ,answerable "at the ballot boX?
--1JlS;,ny
have· the'
the'last
box? Lik~~so
Lik~:so··IJl9;,ny
problems;
beaver
simplified. M-inisters
problemsj this one cannot be
over Simplified.
M"inisters do make some .d,ec-isions
.d,ec·isions
them~elves.
them~elves.

"Some ministers ·make
"make more than others. Most approve policy gUipeHn~.~,
guipeHn~.~,

though the "extent to"
in,t~~~_e).s
to· which the politically accountable officer'
officer, gets involv,es in.
t~~~.e).s
sometimes insignificant.
insignificant. Such decisions' and rules of practice affect the lives of many
citizens. On the other hand, governments always do retain the 'ultimate say'. It is ,aJw_a~'s
.aJw_a~.s
open to them to seek legislation from Parliament 'to clarify that which a jUdge
judge or tribunal
tribunal
has found obscure or to set right to mischief done, in their opinion, by this jUdg~:~Il~;E~"r~--:-t
judg~.~n~;.~~"r;--:-[

that.

·,c.
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"W'FEWFUTURE DIRECTIONS

'.
Lessons from the AAT. In the remaining time available to me, I want to say a
-, f,ew':'words
f,ew'-'words about-future directions to be watched. I have already mentioned:
Instruction and Prevention.- The value of the educative and preventative role of
tribunals,1 such as the AAT but including also the Repatriation- Review-:Tribunal, in
tribunals
'laying down-principles which, instruct administrators in the cor·reet way to epproRch
and -thereby prevent -needless'appealsneedless- appeals from being necessary- 'in· the firsttheir task and-thereby
dissemina tion of
place. An absolute pre-requisite of an educative role is the dissemination
important decisions and the regular briefing of relevant officials, including those at
who. make the actual-decisions at
quite a loW level in the'Commonwealth hierarchy, who,
-affecting- potential
the counter' 'affectingProcedural

appellants~
appeUants~

Reforms; I have 'also

mentioned

beginnings of reforms' in
the begiimings

telephone.. 'conferences --'andincreased'
--"and increased' use of -preliminary
procedures, notably telephone
sUre- we will
wiil see, more of these and i have no-'doubt
nO-'doubt -that each IS an
hearings. 1 feet sureinnovation worthy of study by the Repatriation Review Tribunal. :You may, of
Blready have experimented with each and
and- I would 'not be'stirpriseil-lb
be'surprised-lo hear
course, 8lready
that this were sO'.
la' the need for a greater flexibility
Evidence Practice. I have -referred lo'
fleXibility in the
to keep'-the .rules 'of evidence in
approa-ch to evidence. 'It 'is difficult for laWyers· tdkeep'-the
mi"nd, such are the c-omplexity of the rules' and exceptions that have n?w
their mfnd,
developed~ ·Ombudsmen
developed~'Ombudsmen

and""departmental officials'suffer no such- inhibition as
and"--departmental

usually_ face -in
- in receiving
receiving., and: evaluating relevant"
relevant' evidence.-Whilst
evidence.- Whilst
tribunals' usually.
thos-e qualities of ·,the
··the ,rules
rules of
evidence which'
which, der-ive 'from,
from, -the
maintaining thos'e
bfevidence
necessities--of-procedural
of-procedural fairneSS;, it does seem to
to me that 'greater
-greater -efficiency and
necessities
procured-· by -'a
more realistic decisions' may be procured-'by
-·a faithful -adherence' to the
parliamentary command that the tribunal should not be bound by the strict laws of
it thinks fit, upon pax:ticular·rriatters.,
pax:ticular' matters ..
evidence and should inform 'its.elf:'as
Hs.e1f:;asit
Relation to AAT. The competing efficiencies and inefficiencies of relating the
RRT-, at some stage in the future, more closely to the AAT reina-ins' -to be
considered.
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Work of the ARC. A number of current projects before the Administratiye

Review Council may give an indication of the direction in which administrative law
Ie w
time com,e back to consider the
reform may -move.
~move. The Cou,neil will in ,due course of timccom,e

tribunals.lt
minimum rules for .procedural fairness in Commonwealth tribunals.
It is also committed to
the review of the operations of the Administrative Decisions (Judicial Review) Act 1977.
m-ust consider'the
reyiew,~on the merits', judicial
It m'US!
consider' the differential.attractions
di-rferential.attra~tions of tribunal re,!iew,~onthe
ombudsman review and other means of improving the quality of initial
review, ombOdsman

decision-making• .It is e- danger,
danger. <;>f t)le
t)1e legal
legal mind to become too
decision-making•

concer~ed
concer~ed

about the

and· to forget the vital. importance
tmportance of
oLimproving
appeal mechanism andjmproving ,decision-making at the
'grass roots'.
Recognition of this danger. led, to special

at~enti.on. in
at~enti.on.

the Council's study of

social security appeals, of the procedures of
of"primary
deciSion-making and internal review.
primary decision...,making
The report of the Council on the need to improve procedures for the handling of social
30 Ho~ever, th~ eSSence of the Council's
app~als was recently made pu.~lic.
pu.blic. 30
Council'S
security app~als
in-~he.1980 An~ual
"is
recommendatiqns had been included in.~he.l980
An~ual Report of the Council and there ·is

a useful summary of. them there. A
improvements

in

primary

gr~at

geal of ._attention
,.attention is paid ,to the need for

.of

proc_edures .of initial

officers

deciding

claims. 3 l,Appointment of a Review Officer within the Department was

social
8

security

focal point of

the Council's recommendations. I understand that many of the.
the_ recommendations at this
l~vel
l~vel have ·already
'already been implemented departmentally. I have not compared th~ operations

of the Department .of.,
Veterans Affairs and those oCt_he
of..t_he,Department
_of.-Veterans
,Department of

Soci81~~ecurity.
Social~~ecurity.

But -I would not be ,surpr.ised i.f ffianyof
many of the points made by the Administrative Review
Council in ·respect of the one, were' notalsor.elevant
not also r_elevant a1.so
al.so in respect of the other. I
commend the reading of .the
_the Administrative Review Council Repprt on Social Security
Appeals for·therelevance
for-the relevance it may have to your area of
went··.
wenL ·intoc
-into- the .preparation
-preparation of that report,

operation~.
operation~.

A -great deal of tho'ught

inclUding
including widespread

consultat~on
consultat~on

with

de!?artmentaL officials, members of the Social S·ecurity
S-ecurity appeals tribunals, representatives
del?artmental.
of disadvantaged groups, lawyers
lawyers and others. 32
Money ·Compensation.
-Compensation. Finally, let me saysomething
say something about the issue of mqney
mcmey
compensation for wrong administrative decisions. This is also a matter that is on the
prog,ram:of
prog,ram _of the Administrative Review Council. So faf,
far, -it .has
_has been given a low priority.
There are other tasks deemed more urgent and, let it be said, that the times are not
particularly propitious for expanding the rights of citizens adversely effected by
administrative decisions to a claim for money compensation for their losses. In the
benefits area, including the rights of veterans the amount of the loss sustained may be
more readily computed and payments back dated. In other areas, it will be less easy
eBsy to
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l0ss and this has led to the suggestion

th~t

there

shou~d
sho!J~d

.8
'¥.t,ific; provisions entitling I?ersons
J?ersons suffering loss, as .a

be either- general or

r,esult

of government

~:;i,maladrninistration, to statutory rights to consequent compensation.
~A~,~la!jministratio,",
compensatiof!. Atpresent
A t present they rely
,~::f;C;··- ~,

.

.

_

<

ex gratia payments recommended by the Ombudsman, paid under the Audit Act or
',""",upPo,ex
..):;lJ;,:~-'

th,,"/Ise funded-,
- ;~()therwjsefunded', not as a right but ~s
as a privilege. Courts in many countries ,of the
,C;,",m,m,onweal'th.of Nations have made
:"Ig~~monwealth.of
0•• ';'-;._

,",

it 'clear,
clear, including l'ecently,
l'ecentl~, that the mere fact l.hat
t.hat
.
•

government official makes an invalid decision causing loss to an individual-citizen, does
.,-:ag~vernment

;;~':~:'f1ot in itself give rise to

8

cause of action for damages against the Gove~nmentQrthe
Gove~nment qr the

'olrfi";AL Only if the invalidity of the official conduct is accompanied by
by a.recognisedcivil
a_recognised civil
.·.::'offieial.

';C"-.',w'rong
.-'w'rong will the losses suffered by the individual citizen be transferred to the whole
-~?mmunity
'community

by a verdict against the State. As recently as February 1981, in a New South

_there remain .areas of
: Wales appeaj, the Privy Council, made it clear that t~e .there
,:Wa1es
~dministrative
~dministrative

action which are not only wroTlg
wrong but
33
simply no liability in dnmages.
damages.

~lso,

un1a"YfuI-j.' -for~hich
-for which there
there is
unlawful-;.'

The anomalies that have -arisen .under'
.under- whic,h
whic,h some.,;,citizensc~n
some.';,citizens c~n recover
compensation from government .andwhich- compensation may be
.and. others cannot,- and under which'
secured where maladministration is negligent but not where it has been·
been- illegal bU~
bu~ not
lJ~gligent,
lJ~gligent,

are so glaring as' to suggest the need for some reform action. Re,cent New
British 35 official committee. reports have proposed options for

Zealand 34 and

awardingawarding' compensation to citizens

advE?l"se~y
advl?rse~y

affected by, wrong or unlawfuL
r~fo.rm
r~fo.rrTl

maladministration.
malad.ministration4 The suggestions range from

gov~rnment
gov~rnment

(adopting nn
py generallegis,lation (adoptingnn

viability) to piecemeal legislation
entirely new principle of community
of leaving
it to the
:- .
. .
-.
.

.

common law to, develop remedies. One argument
.embracin~ a wider
argument, cOl)stantly s.tated for .embracinw
entitlement:
entitlement;·

~o

damages
s!Jch an
damageS is that the existence of Sllch

government departments and

agencie~:
agencie~:

entitle~ent. would,
entitle~ent.

to, greater
greater._effi~iency
to,
.. efficiency arid int 7rnalise

encourage
proced~res
proced~res

designed to avoid liability in money compensation. A~ a time o'r ~udgetry
~udgetry restr8int~,.
restraint~,. staff
ceilings and, razorly
ac tiviti~s,
that, proposals for reform in this direction.
direction_ will
razorlyac
tiviti~s, it- is·_unlikely
is·.unlikely that_
be well received just. now.However,
the
moves,
which
have
begun
in,
Britain
-and New
now.·
·and
,be reflected by .similar
_similar-..reform
reform moves
qloves in Australia. The
Zealand will undoubtedly
undOUbtedly-be
Administrative Review Council has this subject ·on
·on its.
its- research progral)l
progra{tl for

f~ture
f~ture

study.
stUdy.

Other Future Trends? An exa.mination'
of the Fifth '.Annual
-.Annual Report 'of
,of ·the
examination ,of
Administrative Review."Council indicates other matters, under the Council's· study, which
1:>01nt
point the way to the future. They include:
the study of costs before administrativ'e tribunals 36 ;
the study of immunities, privileges and time limits protecting statutory authorities;

-22ana:iysis of the rule making procedures followed in- administrative ag-enciesj
the analysis
public participation in primary decision-making and review proccedings 37 ;
pUblic
consideration of the impact of the freedom of 'information legislation and the
HUman Rights Commission Act 1981;
Human

stUdy
study of the- differential

suitabili~y
suitabili~y

judicial review for
of Ombudsman, tribunal and jUdicial

particular complaints against -administration;
and impact of the Administrative Decisions (Judicial
consideration of the operation ano
3S;
Aet 38
Review) Act

consideration of the constitution and procedures of particular tribunals, some- of
the Repatriation Review Tribunal.
which may bear analogy to the
Flick examines other
The paper that will be presented to this conference by Dr Geoffrey Flick
issues that will require the attention of the Administrative Review Council, including:
inclUding:
adminis~:ative review;
the rationale o~ adminis~:ative

the impact of formality on administrative procedures;
fact finding and the giving "of
the requirements of 'fact
'of reasons as laid down by the ne'w
administrative law;
legal representation and the dangers of over jUdicialisation
judicialisation of the process.
Although Australia lias made giant strides in administrative law reform, and although the
yet" be assessed, much remains to be
full effect of the reforms adopted to date cannot yef

by
done. Time must be allowed for novel and innovative changes to be absorbed including'includirig·~bY
public servants'
must apply them. The costs of' administrative
the pUblic
servants" and tribunals who must

refo~m's' mu"st be carefully assessed a~d weighed against the. benefits thata're"-actiieved,
that a"re"acliieved,
refo~m's'mu'st
including the" intangible benefit of greater commuriity··
commuriity" confidence in the jli"sUce:"
of; ,tne
inclUding
jli"sUce:"of
se"rise
administrative process and its adherence' to la~. The repatriation system is in 88''se"rise
uniq·ue. It reflects w'llet
'the· Australian solution to the
unique.
w'hat Mr Justice Murphy has described ·as 'the'
war"related losses were borne by SOCiety
problem of ensuring that t.he costs of war-related
society 'rather than
dependants'.38
fall on the injured person or their dependants
' .38 The Repatriation Review Tribunal is
clearly one of the' largest and most important ,and
'and busiest of the -Commonwealth's
adjudicative bodies. It must find its place in the milieu ,of the new Federal administrative
law. Its members must be conscious of the reforms that are proceeding about

t~em,
t~em,

on

many fronts. It was in the hope that I might able-to
able,to mak-e
make ea contribution by outlining the
that'
current reforms, some of the problems raised and some of the likely future directions that'
accepted

the

invitatIon

of

the

President

to

attend

this

meeting.
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aspecial respect and affection for the President, whose assistance to me during the
"",stl.bl.istlment
the. Law Reform Commission, when he was Deputy Secretary of
,e'ltalbli:shrnent phase of'
of'the.Lsw
Attorney-General's Department, was quite indispensible. With Mr Mahony at the
-the helm
"'-J.i,th so many distinguished a~d
8J:l.d experienced Commonwealth officers involved in the
~ilY work of the Tribunal,
probl~nis ·~hea.a are substantial,
.~ilY
Tribunal,II am sure that, though the probl~rris'~head

\\'~ll b~:
b:: tackled with high intelligence, dedication and imagination.
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