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mve half an hour in which to cover a number of related topics which are of
oniplexity but which will become of increasing importance in Australia's hospitals
‘the. medical and para-medical staffs who operate them. The business I am in is the
Paking our, laws, our lawmakers and the legal profession into the future may be
ven than the jo}bf-'thét faces your profeésion. KOccasionaHy, in my more frustrated

‘1 wish there were available a beneficial - gnaesthesia - which could “be

~7 - Let me say, first of all, & few things about the Commission itself. It is a
el anent authority established by the Commonwealth’ Parliament to help the
Cbﬁl?monwealth Attorney-General and Parliament with what I might call the 'too hard
le_'- 'of large énd difficult problems. Though it is a permanent institution it is a small
€. There are 11 Commissioners, four of them full-time. There is a research staff of
’tgh:' The Commission is established in Sydney. At any given time it is working on about
ight major projects of national taw reform. The Commission receives its tasks from the

ederal Attorney-General. It may not initiate its own programme. In this way; it ‘works
ipon"projeets of legal reform which have been identified as necessary by the elected
epresentatives of the people. Because all save one of the Commissioners
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are lawyers, the practice has been develobgd of -collecting an interdisciplinary team of
consultants to help in every project. The Commission publishes tentative suggestions for
reform in discussion papers which are distributed for expert and public comment. The
issues are then debated‘ in the public media and exposed in seminars and public hearings
throughout Australia. In its six years-of operation, the Commissjon has reported on a wide
range of topies from complaints against poliee and eriminal investigation, to .Breathalyzer
laws, insolvency laws, defamation law reform, reform of the law of insurance, the rules
that should govern the census, éhe prineciples controlling the sentencing of convicted
Federal offenders and so on, The proposels of the Commission have been adopted into law
both at a Federal and State level in Australia.

A number of our reports have séen close co-operation between the lawyers of
the Commission and the Australian mediecal, hosp'ital and nursing professions. We were
asked, for example, to devise a law which should govern human tissue transplantation. In
that project, the Commission had the partiéipation ‘of 8ir Zelman Cowen and Sir Gerard 7
Brennan, two of Australia's finest lawyers. The report faced many hard questions. When
delivered, it was praised in the British Medical Journal and the Langet. The draft

legislation attached to the report has been adopted, in substance, in three Australian.:--
jurisdietions. I understand that it is shortly to be sdopted in another State. Tt is under -

consideration in the rest. This report shows what can be done in law reform by i '

co-operation between Jg&tors and lawyers of top talent and by participation of the .-
general community. The Australian Law Reform Commission is a catalyst for action by
short-term parliaments. It helps our political representatives to face profound, long-term -

*y

problems.

ISSUES RELEVANT TO HOSPITALS

A number of the Commission's projects are relevant to the concerns of private
hospitals and the medical and para-medical staff of those hospitals. I mention four

examples:

The report on Criminal -Investipation dealt in detail with the rules which should
govern the powers of entry, search and seizure by Federal police.l )

. The project on privacy protection, which is still current, is concerned with- the-—~
regime which should govern personal data, including medical and hospital records; -
as more and more of these data are computerised end as the old intimacy of the
medical relationship is diminished in the search for greater efficiency and economy”

in the use of medical and hospital records.




heloss. of the discovery of truth, must be upheld, for example, to defend

1fidences shared with a professional health provider.

AW-REFORM : PATIENTS' ACCESS. TO RECORDS?

‘The Commission is now moving towards the completion of its report on privacy
tection laws at a Federal level in Australia. We hope to have our i‘epot‘t completed by
“"dgof'-the-year. In order to-focus public debate, we produced two discussion papers
Ll ﬁ' with.a.whole range of dangers to privacy in the modern Australian community.
t,Privaey and IntrusionsS, dealt with such matters as:

he growing power of government intrusicns by way of statutory authority to enter,
~+gearch.and seize property; )

.. Ahe -growing capaéity of surveillance inherent in the facili ty of telephonic
wrinterception, listening devices, optieal serutiny and so on; and

-unregulated areas of private intrusion which cause eoncern, ineluding telephone
- eanvassing, direct mail advertising, the sale of address lists and so on.

he second discussion  paper, Privacy and Personal Information#, is of more immediate

levance to this audience and of greater long-term significance. It deals above all' with
he potent1al danger to privacy arising from the growing computerisation. of personal
“nforma,tlon. It suggests new laws for the security of perscnal information; for the rules by
-'W;flieh: information may be kept and the duration of its maintenance. It also suggests &
‘general statutory right of access to personal information about oneself
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with exceptions clearly provided for by law. It is this right which has formed the core of \
overseas privacy protection laws in North Americe and Western Europe. It is a right that
is already partly embraced by the Freedom of Information Bill which is passing through
the Federal Parliament. Tt is jusiified on the basis that the individual ought normally to bé
able to see how the computer sees him in order that errors may be correc¢ted, out-of-date
information removed or explained and unfair material annotated with the subjeet's own

version of events.

Since the Law Reform Commission published its propasals along this line, most
Australians have supported in principle this regime of openness. 1t is when it comes to the
applieation of the prineiple to their particular personal information system that the
problems start. It is suggested that there must be exceptions for national security and
defence material. That appears just. It is suggested that there must be exceptions for
police information. Obviocusly diselosing informers would = destroy the source of
information and much police effectiveness. It is suggested that the professional
confidences of lawyers must be': excluded, Tt is also suggested that medical and hospital-
records must be omitted from the new regime. Otherwise, it is said, vitai information may
not be recorded for fear of damaging the personal relationship between the healih care
provider and the patient. '

In the United States, the general rule has been adopfed by law that federally
aided hospitals must give patients access to their hospital records. Many objections were
raised to this notion when it was first introduced. Some objections related to the costs.
Others raised issues of principle. However, in addition to the Federal laws granting
patient access, a number of States of the United States have now adopted the same
principle, giving the patient a right to inspect and in some instances obtain copy of his
hospital record. Colorado, for example, applies its statute not 6nly to hospital records but
to records held by private physicians, psychologists and psychiatrists. Some States exclude
psychiatric records. Some cover only hospital records. In some cases the hospital
authorities determine how much of the medical record the patients may see. The
experience of Federal hospitals under the Privacy Act of the United States would appear
to allay fears esbout the number of reqﬁests for patient access and the costs of
administering such secess. At a Federal level, with a total estimated hospital patient
population of 5 million, requests by patients for records from the Bureamu of Medical
Services numbered only about 3,000 in the first three years.




t tal* medical record was generally little more than a small card with entries
ates-of visits, medications prescribed and eharges. Seedrity, confidentiality
cyiwere protected by this system. The physician was usually able to elaborate
5 ate details of the patient's med1cal and emotional condition from the 'safe
is mind'. A recent report of the United States Prwacy Study Protection

om;puts. this modern problem in these words:

conteast, a modern hospital medical record may easily run to 100 pages. The
.écord of a fanﬁily physician may still hold information On.' ailments and modes
. treatment, but also -now note the patient's personal habits; social
relationships and the physician's evaluation of ‘tl_ué":' patient's attitudes and
ipreferences, often in extensive detail. S A

'ospital recgrfdé are roﬁtineiy available to hospital emploﬁees on request. Most
of ‘these people are medical professionals who need such access in arder to do
-their jobs, but not all of them are. Besides. the physicians, psychologists, nurses,
-social workers, therspists and other licehsed or céft{fiéd' medical practitioners
#-- .and- para-professicnals, there are neariy- aiwaﬁt_s medical students and other

people in training programmes conducted either by the medical-care institution

itself or affiliated with the institu}ion."fhesg pecple, 'too,- have access to

medical records for training or job-reléted. purposes, a5 do . non-professional
.-~employees and voluntary workers.

Attention is. drawn to cne case in 1976 where a firm was established' in Denver precisely
provide.a variety of investigative services by the surreptitious acquisition of medical

ecord . information from hospitals and physicians, It was then sold to investigators and

awyers for & variety of purposes. One of the sources of information was &8 hospital

iployee.. A Grand Jury condemned the flaxity of hospital security measures'. The

Juestion we have to ask is whether this kind of abuse could happen or has happened here in

Australia, The Hospital and Allied Services Advisory Couneil was conecerned that it could,
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=" “There are other- problems in asddition to the burgeoning growlh of medical
hospital records now &betted increasingly by computerisation. The obligation to answer
subpoenss, the inereasing inquiries by insurers and researchers all procure information
w‘hich'-wou]d-'f-ormerly have been thought strictly privete and confidential. The list of
notifiable diseases and conduet expands. The reasons for securing this information .
increase in our interdependent society. Again, it is useful to lock at the United States

report:

There are few statistics indicating the number of requests for medical-record
information that are not directly related to the delivery of medical cafe, but
testimony before the Commission suggests that the number is high. For
example, the director of- the medical record department of a 600-bed university.
teaching hospital testified that he receives an estimated 2,700 requests for
‘medical record information each month, some 34% of them from third party
payers, 37% from 'oth_er p‘hysic.i‘ans, ‘8% in the form of subpoenas and 21% from
other hospitals, attorneys and miscellanecus sources. The attorney for the
[Mayo Clinie] testified that the elinic receives an estimated 300,000 requests
for medical record information a year, some 88% of them patient-initiated
Tequests relating to claims for reimbursement by health insurers.

Modern hospital administrators, whether in publie -or private hospitals, large or small
hospitals, computerised‘gr"manua-l hospitals, anxious-to uphold at least sufficient privacy
g0 as not to damage the trusting relationship that is vital for proper health care of the
co_mmunity, must attend to these concerns, The United Ststes President's report on
privacy recommended mény new laws to protect privacy in United States medical and
hospital hegith care. These proposals arose from thet Commission's conclusion that:
The medieal care relationship in America today is becoming dangerously fragile
as the basis for an expectation of confidentinlity with respect to records
generated in that relationship is undermined more and more. A legitimate,
enforceable expectation of confidentiality that wil! hold up under the
revolutionsry <c¢hanges now taking place in medical care -and medical
record-keeping needs to be created,

Expectations of confidentiality upheld by the law and rights of patients to have access to
hospital records (sometimes through intermediaries) would seem to be the direction in
which future Australian privacy laws affecting your profession will move.




til now; in Australia, Federa! courts have applied the Inw of evidence of the
| they happen to be sitting. The growth in the number of Federal courts, the

se:.-_é'oui-ts__.‘-This was done in the United States in 1975. The resulting Federal Rules of
der ve-been adopted not only at a Federal level but also now in about halfl the

;whq’;h.e_ the Gt;own or private litigants?

. -1 imagine that there are many serving in hospitals throughout Australia,
: ‘hether iri the medical profession or otherwtse, who have come lo give evidence at court
and been struck by the procedures which lawyers adopt. A frequent complaint made by
'wltness_e.sl'ls that they simply cannot hear what is going on in court. The judge and the
!jarpi§g;ers,.’repeat players' in the courtroom drama, know what they are about. Though the
CQUI_T‘;LI;_OO.I:_T}; is given to the publie, the lawyers do not slways conduct themselves in such.a
way that they can be heard throughout the courtroom. Sometimes, when the drarﬁa is
1sed of course, the participants ean be heard beyond the courtroom. But often the
muted -exchanges between the Bench and the Bar table get lost and parties, w1tnesses and
mere -observers get forgotten in the lawyers' endeavour efficiently to despateh the court's
business..It is vital, as it seems to me, that courts should not only normally be open to the
public but that the public should be able to hear, and il possible to understand, what is
going on. Some judges make it their business, especially when members of the general
- public are present, to ensure that this prineiple is observed.
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In the past, reforms of the law of evidence have Been very much lawyers'
business. Judges, practitioners énd law teachers have battled a\,\.;ay for this view or that.
Should spouses be gblé to give evidence for the prosecution against ancther spousc? Should
they be exempt from that embarrassment or compellable or merely permitted if they
choose? Should children's complaints in eriminal cases require corroboration to be
accépiable? Should unsworn evidence from the dock be permitted in a criminal triel? Or
should this historical relic of the time when the eriminal accused could not given evidenece

at all, be abolished as it has been in Western Australia and New Zealand?

There are many similar questions that are raised by our inguiry into evidence
law, some of them originating from the growing computerisation of records and the need
to modify the strongly oral tradition of the trial system which we have inherited from
Britain, '

" A recent study -in Canada is reported to have shown a deep-seated prejudice’in
the legal profession sgainst research about how the law actually operates. This prejudice
was cxplained by a rescarch director in the following terms:

Amongst practising lawyers, there seems to be a lack of understanding of
fundamental research. There is an overwhelming pragmatism. ... Law exists if it
can be spplied in the courts and if a judge will accept it., Research into
speculative areas is not so much law but something else. The problem i that
legal education does not éncourage lawyers to [researchl. The medicdl
profession went through e similar crisis many years ago before attithides
changed. Now there is a lot of medical research that does or that does not
'produce any immediate apparent benefit to the doctor in his office. Yet the
doctor's attitude towerds research is positive.5 I

Attitudes amongst lawyers in Australis to research of this kind may not be

altogether difficult from those in Canada. The Australian Law Reform Commission has’

frequently found scepticism and even frank opposition to research about how the law
actually operates in practice. We are not deflected by this opposition because it is vital-
. that law reforms which are to last should be based upon a thorough-going understending of =
the actual operation of the legal system in practice. It should take into account the vieWs
of those who will be the subject of the law, the law consumers' if you like. In the field of
evidence law reform, the subjects of changes to the laws of evidence are, potenti’éli&,“""
every member of society. Relatively few people will get through life without gding to”




nééé,--és 2 litigant or as an observer. It is therefore important, in a society
ducated and demanding rationality in its laws and legal procedures, that
e should have regard to the perceptions of what is fair that exist in the

& received from expert lawyer, judge, psychologist and policeman, the
rof the witness box. It is vital that we get the assistance of witnesses,
pert: withesses from hespitals, from the medical profession and other branches
ealth - care professions, who come to ecourt and have views about the
tf-e_ri'éss;of' what they find there when they arrive. The manner in which expert
Y5 peceived, tested and evaluated in our eourts, is an obvious example. The
5 'or‘ the subpoena of documents is another. The way in which evidence must
kg vy be given by oral testimony in court, with busy witnesses waiting often
fia -unexplained intervals for the convenience of the court, is yet another. In Eurcpe

hg_ié long been held to be a key virtue of our trial system. A German judge has
paper for theyﬁﬁgal Convention to be held in Hobart in the next few days. He
that ~the trial system of England and Australia, when compared to the judicial

.. 1 have said that the Law Reiorm Commission is looking at the subjeet of
ce Jaw reform with a view to basing its proposals upon an understanding of how
_';qtually operate. One of the issues before us is one upon which you may be able to
ntil now, in most parts of Australia & communication by a berson to a doctor or
ther:health care providér is not generally protécted from discleosure to.a court of law.
xeep t_“ions to this general rule exist under the Evidence Act of Vietoria, Tasmania and the
ottherh Territory?, but even in those jurisdidtions medical confidences must be

:sélqéed to eriminal courts. The privilege does not apply in civil proceedings where the
anity of the patient is in issue. Furthermore, it exists only in respect of a communication

ith a medieal practitioner. All courts seek to avoid invasions of confidentinl

s-for that reason. that we are keen to add to the view of evidence law reform -

~



-10- -
communications. But in point of law, the protection of a patient's confidences in Australia
rests on shaky ground. It is not so in the United States where most of the Stetes provide a
legally enforceable protection sgzinst non-consensual disclosure, even to a court, of a
patient's intimate health details.

One of the guestions we must ask in the Law Reform Commission's inguiry is
whether we should go down the same track as the United States.

The arguments for the extension to patients of a privilege akin to that enjoyed
by lawyers' clients are based in part on matters of principle and ethies and in part-on a
practical consideration of maximising the effectiveness of the health eare relationship:

. The ethical obligation of health care providers is anecient. Patients reveal
information at times when they are vulnerable and highly dependent.

. Other relationships such as lawyer and client or police and informer ere. no more
important than the relationship of health care provider and doctor,

- Unless people suffering from illness ean gpproach their doctors with a guarantee of
confidentiality, they méy withhold information.

On the other hand, ot;:)ponents of the grant of a special legal protection for heslth .
confidences have listed a number of important considerations that must be weighed:
1 .
Courts should generally have access to all relevant facts to help them to g just
resolution of the issues before them, ‘
.- -The categories of absolute privilege are few and should not be expanded. An
attempt to expand the categories to journalists against the disclosure of their
sources was recently defested in the United States and in Britain.

. If the heelth care relationship were privileged, it would not stop there. Bankers,
insurers, accountants and others receiving eonfidential information would seek an
extension to them,
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1thotgh some protection exists In some perts of Australia, there is no evidence
gt the lack of an enforceable health privilege against non-consensual disclosure
e iminished the capacity of doctors and hospitals in those jurisdictions where

privilege does not exist, to provide assistance.

ATA : AN APPEAL FOR HELP

‘To assist the evaluation of these arguments for and against a health care
lege in courtrooms, the Law Reform Commission has appealed for informaticn on the

Eticét operation of the current law. The kind of information we need is as follows:

' ‘Cases where health care providers have been forced unwillingly fo disclose medical
','-c‘ép_fidences..with serious consequences for the relationship with the patient or the

“treatment of the patient.
_{I;:ases where health care providers suspect fhat, and cases where in fact, patients
h-a"ve not disclosed information important for henlth care, for fear of prosecution,

' u;;.«fccr)'r‘rggglsory reporting aor Sﬁbsequent subpoena. of the records by a court or tribunal.

z;ses r:ﬁhere the health care provider has deliberately not recorded relevant data

for {ear that medieal or hospital records may be subsequently subpoensed by a
.eourt or trial and diselosure of the relevant confidence would do disproportionate

démage to the patient or his treatment.

' Cases in ethnic or other isolated or close-knit patient groups where disclosure,
either under compulsory reporting provisions' or pursuant to subpoena, has led not
merely to embarrassment but to positive harm in the treatment of the patient or
positive damage to the hospital or doctor. ™

Any other cbservations on the reform of the law of evidence with perspectives from the
witness box will assist the Law Reform Commission to put forward proposals to the
Federal Parliament which do not suffer from lawyerly myopia. It will be vital, as we move
to reform the laws governing the procedures of our courts, tf;at we take into account the
views of witnesses, litigants and the consuming public generally. On the specific subject
of health care privilege, sound law reform, like sound medical progress, must be based on
detailed factual data. My principal purpose in coming here today is to tell you of the way
in which we operate and to sppeal for your support and assistance both as health care
- provideré and as citizens.
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Australian Law Reform Comunission, Criminal Investigation (ALRC 2) {Interim),

8sif.
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ALRC DP 14, 1980.
Canadian Bar Association, National, June 1981, 6.

W. Ziedler, Paper for the Australian Legal Convention, Hobart, July 19381,
unpublished. .

Evidence Act 1958 (Vig), §.28; Evidence Act 1910 {Tas), 5.96; Evidence Act 1980
(NT), 512. See generally Australian Law Reform Commission,” Reform_of
Evidence Law {(Discussion Paper Ne. 18, 1980, 5).




