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A few weeks ago I was working with a colleague on a sunny Saturday afterncon.
gve working at his home, ‘putting the final touches on a report about child welfare.
Neague's wife is - a specialist gynaecologist and obstetricien, Somewhst
uv-eﬁisti;cally, I wondered when she \frould— return from the -hospital to prepare our
n&ﬁ’*—"She was on duty that dey, attending the birth of a child. Eventually she entered the
oo’fn ‘Busily she prepered thé lawyers' meal. Under questioning from me (and with due
\sbéet for the rules of confidentiality and the anonymity of her patient) she revesled the
oblem of the day. Ultrasound end other tests had suggested that the baby would come
iraitd'—":t-his world marred and disfigured by the grossest of physical and mental disabilities.
'i‘he‘-p'arents were aware of this. The father, who was at the hospital, insisted that nothing
should be done to preserve the life of his child. He told the doctor that neither his wife
“norzhe hed the emotional, let alone the financial, strength to support such a child for 20
years-and upwards. He insisted, without avail, that the drip be removed from his wife,
lest,: however indireetly, it support the life of this 'monster’. But a new element had
entered the drama. For on the day of delivery, the father had arrived at the hospital
saccompanied by a lawyer, there to ensure that thelaw {in all its majesty and uncertainty)

-wWas observed.



-

We had our lunch. Then the lawyers “returned to “their labours and the
gynaecologist to the hospital. Later I inquired what had happened. The baby was born
dead. The ethical and legal questions were gvoided on this oceasion. 1 reflected upon the
different world in which lawyers and doctors live and the different connotation we may

-give to notions of 'child welfare. Here were the lawyers ruminating about the definition
of 'child welfare’ in a context of delinguency, negleet; child abuse, child employment, day
care centres and so on. Here was the doctor, surrounded by an anxious nervous father, a
resigned and patient mother, a lawyer advocating his client's cause and social, morel and
legal questions of great complexity needing immediaté answer, but upon which there
would be deep &ivisions in the medieal profession, as there would in society.

Within days of this oceurrence I was in Britain. I thought I could escape the
haunting complexities of the hospital case. But as if to remind me of the fact that all
problems do not conveniently disappesar either for docter or lawyer, a case oceurred whlch
attracted great publicity and raised very similar issues. On 28 July 1981 a baby girl was
born in a hospital in the distriet of Hamm ersmith ahd Fulham Borough, London. She -was . -
born with severe mental disabilities, diagnoséd -as Down's syndrome. She was also born. '
with an intestinal blockage which would be fatal unless it was -operated upon. Such...
blockéges'occur not infrequently.in such births. When informed that the child-was- :
mentally retarded, the parents took the view that it would be unkind to the child to..-
consént to the operation to cure the intestinal Blockage. Without the eperation, she would-a-
die within a few days. The medical team said that she would be kept under sedation S0-88- 2
to-prevent pain, The doctors were informed that the.parents refused their consent for the:
operatmn. According to the law report, it was agreed by all part:es in the case that the.
parents came to their deecision ‘with great sorrow, believing that it was in the best g
interests of the child.! Certain of the doctors in the hospital made contaet with ther:z.
loeal authority. The authority moved quickly to have the child made & ward of; court. [
then took the case before the High Court of Justice and sought an.order from Mr- Justice::
Ewbank to give the autherity care and eontrol of the child -and to authorise it to allow::the
opergtion 1o be carried out. The judge made the necessary orders. The child was.thenx
transferred from the rhospital where she had been born to another hospital for the purposez
of having the operation. But the surgeon, seeing the child, declined to operate on being
informed that the parents objected. The intrepid loeal authority went back to Mr. Justice
Ewbank. The parents were served with notice of the new proceedings. They appeared by

counsel. The judge, after hearing the parents and ecounsel in the case, refused his consent. -



‘perform the operation, despite the refusal of the parents. Mediecal
éd"that, if the operation proved successful, the child would have a life

vf3 an urgent matter in the afterncon before the Court of Appeal of England.
ere’ Lords Justices Templeman and Dunn. They delivered an - ex- -tempore
"They allowed the appeel and gave consent to the operation.
' J':o'i-d‘- Justice Templermnan said that the parents had indicated that no-one could
He life ‘of a mongoloid child would be like, so that it would be in the child's
rests-Tiot to have the operation. The Ioéal authority was eonfident, on the other hand,

qqd’”%dﬁif—i'on arrangements could be made to provide the child 'with a happy life"

: Wﬁat is in the best interests of the child? That she should be allowed to die, or _
hat’the operation should be performed? That is the question for the court. Is
thé child’s life going to be so demonstrably awful that it should be condemned
“to-die; or is the kind of life so imponderable that it would be wrong to condemn
her to die? It is wrong that the childs life should be terminated because, in
>addition to beﬁg e 'mongol, she had another disability. Accordingly the court's
“dity is to decide that the -child should be allowed to live. The judge erred
“Bbecause he was influenced by the views of the parents, instead of deciding what

* was in the best interests of the child.?

-

Manief you will know of this case. Many will have seen the correspondence that followed
im'the“medical literature, But the point I want to make is that.the issue also greatly
egitdted the feneral community. Day after day, the quandary was presented to the
readérs. of the popular press in banner headlines. The father of the girl contended that the
ruling was wrong and that she should have been allowed to dies

“} - We'made a decision which we believe to be right. The court over-ruled us and

although I do not want to say anything that would anger the court, we obviously

feel that decision was wrong.3



_ The Director of the Social Services Departm ent of the couneil, however, put his view:

Doctors are not necessarily the people.tq -decide whether the thild could grow
up te have a good life or not. They migﬁ't not have the specialised knowledge of
the prospects and opportunities the child may have. The statutory obligation is
[on the ‘counecil] to protect the interests of the child and we do everything in
our power to .do that. In this perticular incident there was nothing that would
lead us 1o believe that the child would not have a geod future if this operation

were carried out.? )

Lord Justice Templeman put his position thus:

Although it had been movingly argued {or the parents that nature had made its
own arrangements to terminate g life which was not fruitful ... fortunately or
unfortunately, the decision does not lie with the parents or with the doctors,.
but ‘with this eourt.? -

'As in the case of test tube babies, the media, print and electronic, had a field
day. Generally spesking, the editorialists supported the Court of Appeel's decision. The
'Paily-Telegraph' called it 'a just decision':

Their Lor'ds‘nip;;' deeision to order the lifesaving operatioﬁ 1o go ahead was
clearly consistent with the prineiples of English law. One ean, however, go
further. In their judgements Their Lordships spoke slmost as normal, perplexed
men, who were in a sense representative of a moral consensus about the
sanetity of human life. The belief for example, that a mongol baby's life is
useless may certainly be -conditioned by fear or self-interest .(very . -
understandable and forgivable, no doubt) on the part of parents. On the other

hand, such a belief may be the product of sheer pity. But it is, in either event; a. -
partisan belief, shaped more by emotion than by a cool sense of justice, and .

necessarily made in intolerably fraught circumstances.b

The writer for "The Fimes', in a leader, 'Life Comes First", sought to make & more general
point about mediesl ethies:




In thé Reith Lectures last year, Dr. Ian Kennedy {a lawyer, not a doctor of
“medicine) aceused society in effect of putting an unfair moral burden on the
madical profession by giving them so wide a discretion in such cases. It was
never vet‘y-clear just how Dr. Kennedy envisaged that society might take a
“‘more active share of the onus in difficult cases. The courts are too laborious,
and too cautious for trespassing on rival professional mysteries, to be usefully
“involved in any regular way. The development of medical skill is eontinuous, so
“-that cases where the prospect. of a rewarding life seem hopeless now may well
"seem worth active treatment in a few years' time. Dr. Kennedy was right to
:~ gssert that medieal ethics is only a branch of everybody's ethics, Where there is
g serious doubt about general principles, it must be hammered out openly, by

-publie debate and if necessary in the courts or in 1egislation.7

"The debate goes on. The professor of pedaetrics at a children's hospital in
m'said that he thought the decision of the Appeal Court was 'very, very wrong"

’

"7 It was against the interests of the parents, the ¢hild and soc:ie'ty.8

ofding to the professor, the praise for the Court's decision was ‘grossly hypoeritical’
betausé more than 300 spina bifida babies a year are allowed to die in Britain without the
"gl‘i-‘fest public protést. Heroie surgery, which had been the norm in the 1960s, was
questioned in the 1970s. Does this show a greater ewareness of the cruel burden of alife
grossly handicapped? Or is it a sign of the greater unwillingness today to tolerate the
émstional and financial drain of supporting people born with gross deformities? '

Waiting in the wings are many parallel cases which will come before the courts
“tg.respond to the moral and legal ditemmas: Tn one case in Britain a ecnsultant is accused
- of ‘murdering a child suffering from severe -Down's syndrome. It is alleged that the
consultant administered & drug likely to make the child too drowsy to eat. The case is still
before the courts.? In New York a doctor has been held legally responsible for the care
of a child born 'with & defect, after he had erroneously told the parents that the risk was
nil: Suits are reported as pending in many cities against physicians who {ailed to warn
women over 35 of the increased chances of having a child with Down's syndron'ua.10
" - Eerly this month eame reports of the exact obverse of the case in England. A severely
retarded boy is suing a California hospital on the grounds that he was wrongfully
“permitted to live. His lawyer says that the Saqram-ento Medical Centre should have
informed the mother, aged 37, that she should have a test to diagnose the syndromé. The
‘case has been brought in the name of the boy and permission to sue on the boy's behalf has

been given by a superior court. 11



TEST TUBE-MAN

Issues of life and death, particularly the life and death of .children, touch
profound emotions in society. No-one should be surprised at the passions stirred by the
pathetic case of a retarded child, not two weeks old, the centre of & legal tussle between
heartbroken parents end & conscientious local suthority. It is sometimes harder to
understand the debate about the ‘moral and legal probiems of in vitro {ertilisation. Many in
society, ‘most if opinion polls are to be believed, probably detect a qualitative difference
between the most primitive forms of human life on a glass dish and e fully formed, though
severely deformed, human baby. The point cannot be escaped, that in the opinion of some
thoughtful observers, including some in Gur midst, the issues raised are not qualitatively
different. They are simply different parts of the spectrum of human life for which respect
and ultimately legal protection must be afforded. The great meajority of the people of
Australia probably support and applaud the work of Professor Wood and his team at this
great hospital. There is a mixture of pleasure in the achievement of birth in a growing
number of cases which would otherwise be denied the satisfections of procreation and
family life and a feeling of pride that the new technology is being pushed forward, here in
Australia. Tt is diffieult not to warm to the human stories recounted in the Women's
Weekly, other print media, talk-back programmes and television shows. Not for a minute -
do .l critieise this use of the mass media to explain the human side of the problem of.
infertility and the anguish, disgppointment and frustration which the in vitro fertilisation _
mey triumph over. The personalisetion of moral issues may help in the identification-ef.
some of the considerations that have to be weighed. But in today's world, we must.
recognise the occasional tendency of the news media to abbreviate, trivialise, personalise..
and sensationelise issues. Questions of medical ethies, whether they relate to the
termination of severely mentally retarded births or the sponsorship of fertilisation in
vitro, deservé a more reflective, better informed and more widespread ecommunity,.-
discussion, fuelled by a proper debate in which‘ lawyers, medical scientists, theclogians. . -
and moral philesophers seek to assist the public and its lawmakers. It should inclﬁde ,the_r .

debate about ‘general prineciples'. : ST

Let there be no doubt that equal only to the praise that has been heaped-upon-:
the in vitro fertilisetion programme is the calumny and doubt expressed in some quarters.::
Some of the criticism and condemnation rests on an a-priori basis : that the procedure:
represents not & mechanical means of overcoming a physical obstruction but .a-
fundamentally ungcceptable 'viclation of God's natural pro-:u.asses'.l“2 This is not a .view.:
held by a few cranks in society. It is, at least at present, the official teaching of the::
Roman Catholie Church. In 1956 Pope Pius XII touched on the igsue in writing of. the:
analogous procedures of human artificial insemination, whether by the use of husband or:.
donor semen. He actually mentioned in vitro fertilisation:



ec'fs -to- the positive exclusion either of the procreative intention or of the
gal- relationship. ... On the subject of experiments in artificial human

tificinl fecundation. ... Still less een cne derive it from the right to the 'child",

“The matrimonial contract does not give this right. ... Artificial fecundation
' 13

eart of a great deal of the opposition. of commentators both in Australia and
e. .Mr. B.A. Santamaria refers to the 'wisdom' of the medieval philosophers of

m.,"h'-e claims, the greatest was Thomas Aquinas:.

“Fully seven centuries ago, he insisted that procreation should not be divoreed
“from bodily -p‘ﬁysical love. Otherwise it would not merely threaten the bond
.-~ between husband, wife and family, but it would dehumanise mankind. Well, here

N we are — frozen embryos and all.14

}_gri't,i_‘n'g.{:on "Modern morality and life from the test tubet, Michael Barnard, in the Age,

expressed a chilled reaction, doubtless shared by some of his readers:

) With ... the In Vitro Chorus, who needs Aldous Huxley? And who dare rest
.- - content with the assurances of the in vitro brigades, however intellectually
. honest they may be? Ultimately at issue is not frustrated motherhood but

humanity itself — in the nature of our relationships, marriage, family, sexuality
5 .

and personal id'entit:w,r.1

Mr..Santamaria has no doubt as to what the law should do. 'If there is any vision and
COulj:a_ge left in Federal and State AlegislatureAs', he declares, 'they should enforce & 'total
. prehibition against these anti-human practices'.lﬁ The reference to the practices being
_'anti-human' is supported by. many illusions to the fact that the in vitro programme for
human conception began decades ago in other animals. Given the long history of
developments in human medicine and the treatment of man after earlier procedures
involving animals, it will have been surprising to some to read the views attributed to an

anonymous surgeon of the Royal Melbourne Hospital who wrote to the Age:
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Not all medical practitioners greet ﬁith joy and ‘satisfaction the news that test
tube babies are about to be born in Melbourne. I personally find it repulsive and
bizarre that the technique of ovum fertilisation outside the body has been
developed at &ll. It should be remembered that the technigue has been applied
" to cattle for years and the process yhu heil in your. editorial as a marvel of
medicine should be truthfully hailed as a marvel of veterinary science.}”

The appeal to opposition by reference to derogatory statements gbout veterinary science
seem to me to defy the undoubted fact, now established by suceess in the programme,
that in vitro fertilisation of other mammals is a procedure technically possible in human
beings. The ethical debate is not advanced by pejorative references to veterinarians or
even cattle. But the view is well established. Mr. Santamaria agein:

Are we 1o believe that the Australian medical eommunity, which has silently
acquiesced while some of its members have applied to human life veterinary
techniques proper only to animals; will show.any greater sense of collective
moral responsibility? As the immortal Eliza Doolittle said, '‘Not hloody
likely'.18 - L

It is the concern sbout man's interference in what is seen as a Divinely ordained seheme

of things that has led observers from a number of Christian churches to object to in vitro

fertilisation. Notwithstanding the happiness that it may.bring to particular human beings,

it is seen as unnatural, 'repulsive’ and threatening to basic ‘human values' which are
accorded great importance by the Judeo-Christian tradition : marrisge, family and
properly ordered human sexuality. Responding to the birth of Louise Brown, the first test

tube baby, Faether Richard McCormick, a Jesuit-and a Professor of Christian Ethies at the- -
Kennedy Institute of Ethies, Georgetown University, wrote of his fear about uncontrolled; .-

modern hurnenisms: ¢

It is the American way to measure by Iimmediate results. We are an
interventionist people. If the elderly become bothersome, disfunctional or

dependent, we isolate them in leisure worlds, hospitals for the chronieslly 1-

and homes for the aged. If pregnaney is a nuisance, we end it.19

One specialist physician in Melbourne, writing of in vitro fertilisation in September 1981, :
from an avowedly Catholic point of view, asserts his opposition to be based on an a priori--
set of assumptions. They do not admit of negotiation. That which is believed to be-:.

Divinely inspired is not easily susceptible to consensus polities:




ty. Tn the blological order of living things, Man is a unigue ‘being, 'endowed
reason, a moral sense and a freedom to act. Created by’ God Man has a
lngular destiny which can be known from revealed truth, These f eatures of our
humamty, a gratuitous endowment of Divine Providence, const:tute our humean
:dién'i'ty. This dignity raises Man-above all other created th’ing’s' and imprints on
his 'nature, a special value in the plan of slmighty God. Human sexuality has a
profound dignity. Christ revealed that truly human sexuahty is a lifelong
l‘éi&thﬂShlp between man and woman. It shares a relationship similar to that
Between Christ and the Church. Sexual acts are desigrated by God to achieve
tivo purposes; to "deepen the loving relationship between husband and wife and
hare in God's ereative powers. This is the Divine or intrinsic programme of
an sexuality and reproduction} upen it rests the social “institutions of
rriege and ‘family‘. .« It is because of [thel inherent threat [of in vitro
_4-".férﬁt-ilisation and embryo transfer] to the nature of human sexuality, of
: marriage and family, that the Chureh has consistently condemned several of the
component aspects of in vitro fertilisation. Masturbation is an essential pert of
" the programme and over many eenturies has been rejected by the Church as an
1mrnoral act. ... The technology procures human sex cells for the laboratory
- productlon of human embryos which are at the mercy of scientists and
‘irreverent manipulation. Fertilisation loses its truly human nature, 20

Wﬁﬂst deeply respecting the sincere way in which this view is sdvanced, there
is’ no 'doubt that many Australians could not share it. The reference to 'megisterial

2 does not appear to alter the overwhelmmg evidence of the

teachmg on masturbatlon'
wudespread oceurrence of this practice, nowadays generally believed to be harmiess and
certamly very widespread. Nobody has suggested Federal or State legislation to prohibit
masturba’uon. Yet legislation has, as [ have mdlcated, been called for to prohibit the
rmxmg of semen procured by masturbation with & human ovum. Moreover, in the United
Stat_és a Bill has just been narrowly approved by a Senate Committee, designed to reverse
Sl;pr_é{n.le Court rulings and to define human life as com-menc'ing at the moment of
eonception. If such a principle were adopted in the law of Australia, clearly it would have

great consequences for the in vitro programme. Father MeCormick again:
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Dr. Steptoe estimated thafhe had; in his. research, ‘gene through roughly 200

fertilised ove. What are these 'discards'? Were they mini abortions? 1 am not

sure. But there is a problem here. After all, the only thing standing between an

$-cell zygote and Louise Brown is a uterine home for mine months. Being a
zygote is part of the history of all’ of us. We may differ on our evaluation of

nascent life at this stage, but we should not clese our eyes.22

LEORING AT THE CONSEQUENGES

Not everybody approaches the resolution of the ethical problem raised by new
medical techniques from the perspective of settled and clearly definied moral position.
Surveys in Austiralia, and the aﬁswers to the national eensus, suggest & decline both in
association with organised religiori and in churchgoing.23 Commentators may regret or
deplore this. They may deelaim against thé ‘secular humanist tide'. But they cennot ignore
such a development- when responding to complex ethical issues and to the appeal for their
solution by reference to 'magisterial teachings' which are not generally, let alone
universally, accepted. Lord Justiece Ormrod, in an address to the Medico-T.egal Society:in

England, declared in 1977:

In pargllel, and not wholly unconnected, with this great expansion of scientifie
capabilities, ‘there hes been marked and widespread change in moral attitudes.
The questioning of aceepted knowledge has extended to the questioning of
moral attitudes, that is, of course, in the Western world, the moral teaching of
Christignity and of ot'nef' religions ¢lsewhere. This means that the support of a |
form of autherity, the aeceepted moral code, has largely gone, with the
consequence that we are now faced repeatedly with choices which have to be,
made by each one of us on each occasion for ourselves, where before 11tt1e or "°,
questlon of choosing would grise. This, in my view, should not be regm'ded a5
regression. However disturbing and diffieult the consequences may be, th
ability to choose imposes immense responsibilities, but it represents one of the_

greatest achievements of hum&mt};'.24

Although our laws, particularly on matters of life and death, remain profoundly influence
by the Judeo-Christian tradition {(and seem likely to be so in the foreseeable future) the
days have gone when the 'magisterial teachin;&mkcmrch or even of all th
Churches ean command the respectful zequiescence of the legislators. Ours is & seculm‘

government, Ethical principles, to be reflected in the law, must be framed in the-.
knowledge of the variety of attitude, sometimes passionately held by competing interest.
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hﬂst a Melbourne surgeon may find the test tube procedure 'Eepulsive' and
ria may denounce it as an 'anti-human practice', I suspect that they would
. f@ﬂowers in.the general Australian community than those who 'see no moral
hatsoever, at least in the procedure at this stage which by-passes a physical

2 uljprofessmnal and soeial attention before the programme goes any further. Thus,
irmean of the British Medical Association's Ethical Committee (Dr. Thomas) told
nnual Meeting of the Association this year that in his view doctors were getting

' toa Brave New World' situation where children were produced in baby factories:

We must make sure that in producing test tube babies we are not doing
something which will later cause the nation to tell us we were idiots. It may be
that after 10, 000 births we shall find there was three times the chence of them

being mentalif sub~normal or having some congenital malf ormatlcm.25

According to Dr. Thomas, technology has run ahead of ethies and techniques are available .
o-.modify the embryo whilst it is still in a test tube. That same teehniques, he declared,
ght eventually be used before birth to make babies who will conform to the party line.

; It should be noted that this speech, though couched in somewhat extravagant
@language, raises issues which may be more troubling to a society such as aurs. Even those
who cannot share a 'received morality' magisterially taught, will have concern for the
-social consequences of manipulation of the birth process if it is seen to threaten to
- ’,drést'_a_xbilise society.

I mention some of the problems that have emerged from the literature, not
because all of them a:;e serious possibilities in the near future, but because they have been
raised, usually by thoughtful commentators and because. they identify some of -the'
* problems to which medical ethies, and possibly the law, must address themselves in the

- future:
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" Even if the procedure is accepted as & valid one, with who]iy beneficial resul-Ls,
does it represent the crossing of & kind of biological and ethical Rubieon into
unchertered territory? What further possibilities does it open up for the
manipulation by human beings of humen development and are those possibilities
desirable v:.\nes?26

A leading critie of in vitre fertilisation in the United States, Dr. Leon Kass, has asserted

that the debate is distorted by the talk of test tube hateheries. It is his view that the-

danger is not posed by totalitarian or authoritarian regimes but by deluded 'well wishers of
mankind'. His comments are relevant for the examples with which I opened this piece:
‘The most serious danger from the widespread use of these techniques will stem
net f rom desires to breed a super race but rather from a growing campaign to
prevent the birth of &ll defective children in the name of population control,

‘quality of life’ and so-called 'right of every child to be born with a sound'

‘ phys1cal and mental éonstitution besed on a sound geno-typel. T

The development of the technique to promote embryonic sex selection, its potential for
genetic engineering, the possible development of ec{ogenesis and the destruction of
unused or abnormal embryos all raise complex issues ‘for a world which, until our
generation, has ‘managed ;\;vith the haphazerd, random procedures of human sexuality.

4

In 2 reecent address it was asserted that Australiens are already 'worshipping

sterility’ 28 Although this hes been hotly disputed, the fact remains that we live in &
country of a deeclining birth rate. Zero population growth has been achieved- By

contraception and abortion. Live births in Australia dropped from 226,000 in 1977/78 fo
223,000 in 1979/80.2% In fact these figures, and the decline in the number of children

available for adoption, explain, in part, the pressures that are now upon childless couples - -

to seek medieal help to have ehildren of their own.

The unanswered social questions raised by the in vitro programme do not stop at “*
the uncertainty of the long-term consequences that must attend any new medical" "

technique. So far as we can tell, now, apart from a pronocunced tendency to the feminine
gender, the bables appear normal. A report in last weel's Times indicates that two more

test tube babies have been born recently in Britain end 40 more ave on the way. Do’é‘_td?f"

Robert Edwards, one of the pioneers of the technique, is reported to have told Nature that
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by husband or doner, Others are new and different questions. Testing the limits of
;fertilisation may be irritating to those who are engaged in the daily task of

Anid then there is the host, or surrogate, womb for the malfurctioning uterus or
thie third party oviim for the woman with overies or the unattractiveé woman. Is
" it really impossible to imagine & movie star in the future auctioning an ovum
. for charity? ... A nation of hero worshippers where the family is already under
.serious assault is not likely to balk at a little sperm or ovem mixing or even a
% ~‘great deal of it. None of this need happen, of course. But today's incredibles are

-*too often tomerrow's headlines. The slope is slippery in all plac:es.31

any critic who expresses f ear that the in vitro fertilisation techniques will lead on to
ection of donors for supposedly favourably genetic characteristies, there are others
#ill' contend that people who have been sterilised or whose work is unduly hazerdous
should have the opportunity to make arrangements for indefinite storage of their
sperm-(and possibly of an ovum) as an insurance against eomplete loss of reproductive
éép“_aféity.sz For every critic who points out that artificial insemination of any kind is
' uman and morally suspect, others will argue that natural human behaviow is not
lways moral and that man has been the most sueeessful killer of all species. For critics
@ﬁ._égleéted breeding of human beings for desired characteristics, there are always those
WhOWﬂl point to our acceptance of beneficial effects of animal breeding for improving
behavioural and physical characteristies.3? When rules taught by the Churches do not
rbil_}?i;_'-'&nd'when we must make the choices of which Sir Roger Ormrod said we should be -
: p;‘_bud, and when we look to the consequences for individuals and society, the debates that
" are possible. are virtuslly endless. Is it realistic to envisage that the end product of
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" Professor Wood's work will be Aldousﬂuxley‘s hatcheries? Is there really a fear that poor
people will carry the children, fertilised in vitro, of wealthy, elegant woman who ‘worship
sterility'? Is it just a jest to talk of ‘a world in which famous people would auction
desirable children fertilised in vitro and selected for their supposedly attractive physical
or intellectual qualities from a data bank? The numbers of children born to surrogate
mothers are said to be rising. Draft legislation has been proposed in the State of Michigan
to proteet and legitimise the practice.- Yet in the case of an in vitro conception, the
Laneet points out that new problems arise. Will the donor or the surrogate have the final
choice about aborting the pregnancy?M

If a bank of frozen embryos .is created, how will they be used? Is the.
identification of the parents recorded and who has the right of access to that
record? Will the embryos be transferred to the wombs of women who are not
the 'natural’ mothers? Will they be transferred to wombs of lesbians, unmarried

meothers, surrogate mothers or even into animals?5?

The procedures for freezing embryos for future use pose the issue of how long such frozen
embryos may be preserved. Technologically, we are told it may be more than a century.
But is it acceptable that & child of our generation should be born decades or even
centuries hence? ' ‘

The finaneial costs of the programme has also attracted criticism in some
quarters. It is said to be ethieally wrong to divert large sums of capital and many talented
peaple to & procedure addressed to a small percentage of the total [emale population, and
likely to sueceed in no more than 25 or 30% of the patients irmiunad.36 It has always. .
seemed to me that this is one of the lesser ethieal issues in the debate. Many new medical-- .
techniques are expensive gt the outset. The cost reduces as.the technigue becomes: -
routine. Though some medical practitioners talk as if cost/benefit anglysis has no placesin -
modern medicine, I am sure they are wrong, just as lawyers who assert that justice-is: -
beyond price ignore the constant necessity of the economic choice. Devoting strietiyy.:

limited resources to one activity limits their availability to others. Governments-will.:i -

doubtless have to consider the funds they make available from the public purse to the new: '~
technigue. But-this deeision, whatever it may be, will not remove the more profound i+
ethical guestions posed by those who question the technique in the first. place and woulds
oppose it, whether it was used in the present modest scale and perhaps cven -more:
vigorously if it became cheap and brought the dreaded hatcheries of 'Brave New World:
closer to feasible economic reality, ’
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-quté épart from the numerous ethical pi‘oblems, some of which I have cutlined,
egil 1problems remain unanswered. Some of them simply parallel the issues of the
- msemmatmn debate. Others go further. For example, under the normal

res’ 6f art1f.‘1c1al insemination, the mother at least will be a persorn of this

If this decision is upheld on appeal, it may have consequences oot only, as
pointed out, for the Agent Orenge case, of ‘the unborn children of Vietnam
Tans, but also for the unborn (and possibly stored) children produced by in vitro
"ti'on.‘Yet if such a child were born years after the medical team involved in the
conception had died, would there be any way for the child to recover and if so, against
o ? Who owns pre—lmplantation embryos and does the medical team have the right to
destroy unused or abnormal embryos? What limitations should be imposed, it anry, upon
b m:ahtﬁtio'n with embryos? How should we confront the legal consequences of
ate ‘parenthood? Mmhlgan ‘may anticipate legislation. But the courts of England
c\Led with shoek and outrage at a surrogate arrangement, which is infinitely more
if the sun'ogate mother is not the natural mother but is carrying a c¢hild produced
he fertilisation of the ovum of another woman. Legitimacy, the passing of property,
ht to identity, the control of surrogate parenthood, the control of storage,

‘questioris?

WHQ WILL-MAKE THE RULES?

o There are some who ere cautious sbout the intervention of the law in
-éyﬁ_hﬁfoversies such as this. Mr. Justice Bremnan of the High Court of Australiz has
ch'u'tioned sgainst any endeavour to build a legal regime upon ‘shifting sands'. Where there
_15 no “clear public consensus, it may be dangerous to seek the premature enactment of law.
'E‘hey may overlook changes in medieal techniques and movements In community oplmon,
epcoumged by greater knowledge of and familierity with the technsques.38 As well, i

the matter of in vitro fertilisation, enough hes been said to show that strongly held views
are’involved that do not appear readily susceptible to eompromise. But whether it is to
Eésg;and to the demand for total prohibition or to clarify the frame of reference in which
these procedures will advance, the time cannot be far off when laws of one kind or
another will be needed and the issues 1 have listed, will have to be addressed.
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The alternative is that the call of the prohibitionists will si'm[;ly be ignored and their
debate forfeited to the ongoing progress of the technology. An Age editerial put it well:

Like the hare and the tortoise, secience and the law run a permanently unequal
race. While. science .moves in dazzling leaps, and pirouettes, wenving wonder
and . miracles, the law plods sedately behind and collects the dust. It is

sometimes a very long plocl.39

In default of 1egislati6n, many of the legal and social -quandaries will be left
unanswered or will depend upon decisions in the courts of the kind forced upon the English
Court of Appeal in the space of a busy afternoon when the life of a mentally retarded
child was at stake. Such a procedure of answering such legal and ethical uncertainties is
clearly unsatisfactory. It ellows no widespread consultation, no professional and
community debate and perheps no time for reflective consideration of the difficult

questions that have to be addressed.

~

In default of guidance from the legislators or the courts, an unequal burden is
placed upon individual medical practitioners and the ethies committces of hospitals. This

too is unsatisfactory. The individual practitioner may be as uncertain as the next man in

society shout the rules that should govern his conduct. He too may not have the time to -

reflect upon the issues at stake and fnany of them will be uncertain in any case. An ethies
committee generally m,e:'éfts in private. It is not obliged to give reasons, It does not have
open to it full procedures of consultation. It must do its best and this it will do in an
earnest and sincere way. Nowhere is there likely to be greater concern than in a case such
as has been faced in this hospital, where 2 spotlight of world attention has been focused .
upon the dramatie teehnical achievements made by Professor Wood's team. I return. to la'ét
years's Reith Leeturer, Dr. lan Kennedy. Pointing ocut that many mediesl dilemmas tdday
are not burely matters of medieal seience, Kennedy contends, in language which is apt for

this issue:

They have underpinnings of a2 moral and ethical and political nature, which
means that perhaps they shouldn't be uniquely deemed to be within the
competence of medical people. ... We as individuals seem to have been content.
in the past to leave {decisions}] to doctors to make. I don't think that's fair to
doetors because it's a decision of great philosophieal import, sbout how we
think we ought to treat people — not treat them in a medical sense, but behave
towards them; how we value life, how we value suffering. ... Those sorté\of_ _
decisions are very complicated, obviously, very profound in ‘terms of needi‘ﬁg_ _
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gge'fufénalysis and we have gladly sloughed them off; and I think we have to
egin :'fc‘) take some responsibility for them. ... Religious principle is eminently
lear' in this area. ... Equally the law isn't clear. ... And of course ... the
z r's scheme of ethics doesn't give a solution here because he has to do that
is in the best interests of his patient and one doctor in Halifax may
declde that differently from’ a doctor in Huddersfield. I am not saying that
‘rqng decisions are made; I am saying that what has happened is that we have
:c‘ome more and more presented with these kinds of problems because of the
véﬁability of modern medicines and modern medical technology. ... [Tl he rate

of iprogress' has been so great that we've hardly had time to eateh our breath
40

and consider what we are doing with ourselves.

¢ stop and catch our breath about the moral, social, legal and financiak
implications of the in vitro fertilisetion programme? I have said-that to do nothing -is

(:fé?siés. The case of the mentally retarded child in a London Borough displays
the division of medical opinion within adjoining hospitals. and indeed the self{-same

Committing the matter to a hospital ethics committee is likewise

What then is left? The controversies and problems might be turned over to an
ad'hoe body, perhaps ereated by the Couneil of Health Ministers, & particular Department
of"’S{ate, & Royal Commission or the Standing Committee of Attorneys-General. The
lastmentmned body recently announced its intention to secure Federal and State
. 1eglslatmn to give full legal rights' to persons coneeived through artificinl insemination by
. Conors and to those conceived by in vitro fertilisation.*} However, even this modest
»‘announcement was criticised from a number of competing perspectives. For the Festival
of Light, the Reverend Fred Wile said it was moving aheéd of public opinion. He was
- troubled by ‘the unseemly haste'. The Age editorial, on the other hand, pointed out that it
" was a generation since the first Australian was conceived through artificial insemination
donor and described the move as ‘belated but welcome.i% The Secretary
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of the Couneil for Civil Liberties in New South Wales, Professor Buckley, pointed out that
there had been little discussion on the subject and urged that there should be more before
any legislation was passed.43 Many rnatters were not covered in the Attorney-General's
announcem ent, including rights to identity, legal eontrol over the selection and sereening
of donors, recording of genetically retransmittable diseases, avoidance of accidental

incest and so on.

EPITAPH FOR A GENERATION

In the United States there is a Presidential Commission for the study of ethical
problems in medicine and bio-medical and behavioural research. We have no permanent'
body specificglly established in Australiz to bring together the various disciplines for
expert advice to provide the basis for an informed eommunity debate on mediceal ethical
issues. However, in 1977, the Australian Law Reform Commission produced a report on
Human Tissue ’I‘I‘.emsplants.44 It did this by a procedure which seemed to me to be.
appropriate to the issues raised by the in vitro fertilisation debate. Indeed, in its report,
the Commission specifically drew attention to the prospeet of in vitro fertilisetion and
the need for laws.to deal with it:

It is clear that very substantisl problems are raised by embryo transplants, and
any form of fértili.éation of the ovum of & woman whether in utero or in-vitre in
which the semen of a donor, not her husband, is used. These problems extend to
the legitimacy of the child, matrimonisl or family law, and the inheritance of
property. It is inappropriate to treat these problems, which are also problems.of
mormal' artificiel insemination as practised throughout Austrslia today, as a
minor aspect of -an inguiry on human tissue trensplants. Important social and
moradl, as well as legal, questions are involved. They are not appropriate for
legislative attention in a general ordinance dealing with transplantation. Some

doubt has been expressed whether the in vitro fertilisation, embryo transplants
end artificial insemination do in faet fall within the terms of this Reference. ...
It has been suggested that the fertilisation in- vitro, of an ovum and the
subsequent implant of the embrye in & living woman, may not fall within the
Reference. It has also been suggested that the act of donating semen is of such
a different nature from the act of removal of -other tissues {or transplant, that

it may not be comprehended by the words of the Ref erence.®’

Although by & majority the Commission felt that the subjects did fall within the terms of
reference, it recommended that they should be excluded from general transplantation
legislation and dealt with separately and urgently.46
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The' Commission's report was produced with the assistence of 2 team of
nts mcludmg specialists from all the relevant medical disciplines, from all parts
aha, theologlans of differing religious persuasion, a moral philosopher and other
“sitting at the table of the Commission, as members of the Commission, were
[ most dist’inguisheé lawyers in our eountry, including Sir Zeiman Cowen {now
=G éneral) and Sir Gerard Brennan {now a Justice of the High Court of Australia).

‘en decepted in the Capital Territory and the Northern Territory. It is in operation in
slands It has lately been recommended for aceeptance in Victoria. It is under

erdation elsewhere.

.Upon particular subjects there may be dl(Lf\e;enés—;f/mew, as indeed there were
n*the Comm1551on itself. However, a veéhicle was provided to mobilise expert and
}m.umty opinion, to face up to the issues raised and to state the options for legislators -
ji;bge. For the "too hard baskel' if we are serious sbout the rule of law and providing

ould not be left to hospital committees to muddle along, doing the best they can, within
_;igours of the déily life of medical practitioners. Above gll they should not be left to
ft in the hope that the problems will go away. Every thoughtful commentator who has
Tocked gt the moral, social and legal problems th&t are opened up by the potential of in
.\ntro fertilisation has urged the need for publie discussion and debate as the prelude for
‘eny-laws that may follow. Father Richard MeCormick put it thus:

A good historical memeory should tell us ... two ... things. First, that technology
can, at times, represent a mixed blessing. Second, it should warn us that the

best way to discern blessing from burden Is through open public discussion

before the t‘eamct:.48
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1 realise that some are dubious of the ebility of a body, such as a law reform
commission, overwhelmingly of lawyers, to act as the catalyst in an area of such
complexity. T also realise that in Australia medicel law is substantially State law, aithough
a Federal body may sometimes be of help where the problems really do not differ from
one side of our country to the other. I also realise that some issues stir such strong
emotion as to defy consensus solutions. 1 am not unaware of the natural tendeney, in a

democracy, for politicans to steer clear of debates such as 'chi's..'-:!‘9

But unless we can find an appropriate interdiseiplinary means for raising the
issues, searching for an informed community voice and helping our lawmaking process to
work, it may be the reproach of future generations that we in Australia were in the
vanguard of the medical technology which developed test tube man but were inadequaté
for the ethical and legal conseguences which followed. I do not choose to believe that it is
beyond the skills of Austrplians in the law, theology, moral philosophy and parliaments to
be just as skilfu! and imaginative in their spheres as Professor Wood and his team have
proved themselves in theirs. The chief enemies are apathy, indifference, timidity and the
ever present willingness to under-estimate our ability to face up to and answer hard
questions in law and morplity. Let it not be the epitaph of our generztion that we proved
ourselves brilliant in a dazzling field of scientific endeavour but éo morally bankrupt and
legally incompetent that we just could not bother or did not have the eourage to sort out.

the consequences for our society and for the human species.
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