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"My contribution deals with one of the most importa'nt issues of law reform

The range of procedures open to an aggrieved citizen against the government
and its ageﬁcies is great. It goes beyond the new legal machinery. It includes avenues of
dress aefforded by the Cebinet, Ministers, Members of Parliament and Locsl Counecils,
intérnal ' public service review, Publie Service- Board - serutiny and review by the
-Ofbudsman. To this armoury must be added the 'workings of the political parties
“themselves, and a most potent, if sometimes heavy-handed weapon, the medie; with its
evVer-ready willingness to expose bureaucratic blundering and promote citizen well-being,
50 Tong #s the latter happens to coincide with a good story or a good picture. In the
véfiety and range of remedies there are gvailable, lies hope for the aggrieved citizen. The
more remedies, the more likely it is that ultimately, a person suffering from injustice, if
* sufficiently determined, will have wrongs righted. There are many means of redress open
to the aggrieved citizen in Australia-l I want to concentrate on the new developments
in Federal administrative law and to cgll attention to some of the strengths and cne or
two of the problems that attend this development,



One of the happiest features of law reform in the Commonwealth's sphere in
recent years has been the generally bipartisan approach to the subjeét of administrative
law reform. Major reports were commissioned during the Gorton government and tabled
during the McMshon government. Their - implementation began under the Whitlam
government and have continued under the present Administration. I refer, of course, to
the 'package' of administrative law reforms known for corvenience as the 'new

administrative law'. This 'package' has seen:

. the establishment of an Administrative Appeals Tribunal (AAT), designed to
provide a general Federal tribunal for appeals against decisions of Commonwesalth

officers in matters committed to its jurisciiction;2

. the creation of a general Administrative Review Council, designed to moni tor
current administrative law. and practice in the Federal sphere and to push forward
‘the development of a consistent system of administrative review;3 .

appointment of the Commonweatth Ombudsmf_ah ‘as & general Federal commissioner.-

for g‘riew:mces;4 ) ]

. reform end simplification of judicial review of administrative decisions made by.

Commonweslth officers under Commonweslth laws, including a genersl right.to,
5 -

o, . . .
reasons for admiinistrative decisions;

a promise of further legislative reforms including in respect of freedom. of, -
infermation, privacy protection and genersl minimum standards of fair procedure
in Federal tribunals.

The breadths of these reforms, perticularly in aggregate, has elicited gasps {rom. some.
overseas Observet‘S-s This is perhaps even more remarkable be‘cause administrative 1a

refarm is now decidedly in fashion. One of the Ministers appointed by President l\;littqngpd_
upon the change of government in France, M. Anicet Le Pors, is designated Minister. _i'p- :
Administrative Law Reform. He is a communist, one of the three in the new E_reggh‘
Administration. He tackles an administrative law system which is sophisticated-.;ﬁ!ﬂd
long-established, The Austrelian Federal experiment is certainly the most comprgh_epg?}{e

in & common law country.



see that these Acts were herelded by Senator Missen as measures which help
o ‘bring us out of the jungle of administrative law and help to put a little

ci‘\'rilisation in that area. They provide for pecpie who have an administrative
«decision and went an appeal against it, an idea of where to go and what they
__éh,ould do: they put some simplicity inte the law which is applicable to the
situation, ..." We are still in the jungle in the United Kingdom and I speak as one
. _whé has only been released from the jungle on.parcle for a short visit to youf
-eountry and must soon return, It has not been possible for me, unhappily, to do
more than grasp the merest outline of your great legislative changes. ...This
- fadx'cal approach of yours to the jungle is one which I view with astonishment
- and admiration. There is no doubt thet at least in all countries operating under
the Common Law system there i3 the.same object in mind. That is to achieve a
proper balance between on the dne hand the legitimate right of .the individual to
' be treated fairly and on the other hand the necessity for the administrators to
be able to make decisions without having a judge breathing down thei; neck all
the time. You seem to have taken the quick route — almost the revolutionary
route — by means of these statutory ensetments. We in our laborious fashion
tend to proceed more slowly, feeling our way from decision to decision,
“gradually enlarging or extending the-existing principles.7
The ‘Administrative Appeals Tribunal deserves these words of approbation from this high
English judicial quarter, 'fhe tribunal has coped with its establishment phase remarkably
well. The establishment of a new national tribunal with wide and novel powers and.a
co;nstanfly growing catalogue of new jurisdietion is remarkable enough in itself. The
f;"'g_ures- provided in the annual reports of the Administrative Review Counecil demonstrate
the large and increasing numbers of cases coming before the tribunal for review under an
-ever-expanding vériety of Federdl enactments. These enactments range from those that
give rise to the controversial hearings under the Broadeasting and Television Act and
Migration Act to the much more humble review of administrative decisions which takes
place under the Defence Foree Retirement and Death Benefits Act, the Home Savings
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C.ant Aet and various Bounty Acts. The range of Commonwealth legislation eontinues to
expand. The variety and significance of administrative diseretions expand with it. The..
“value of :independent, careful reviéw by the AAT is sufficiently obvious to the numerous -
litigants who have come before it that the jurisdiction of the AAT has continued steadily

1o expand and the caseload to expand withit.

It would be presumptuous of me to expound on the high standard of .
individualised justice sccorded to citizens aggrieved ageinst Commonwealth
administration by members of thé AAT, Not 8ll are judges, though some are, and all are
bound to ect in a judicial manner, according the parfies before them a fair hearing. The
tribunal is entitled to determine the appeal de novo, on the material placed before the

8 But quite apart

tribunal- according to the ‘right or preferable' decision in the case.
from these praiseworthy elements at a micro level, there are a number of macro
considerations thet should be weighed in amssessing the value of a general administrative
review tribunal. First, there is the value of such a tfibungl, in those cases which do not
come up for appeal, as an educator of administration. It states and explains the general
prineiples that should be observed in fair edministrative practice, Reasoned
‘dec.ision—mak'ing, the patient explanaticn of the law, the careful sifting of the facts, the
application of the 13‘6 to the facts and. the detailed statement of the fair and impartial
- approach to administrative justice caﬁ have & value far beyond the facts of the particulér
case before the AA’I‘;,H"he'r'e is no doubt that many Commonwealth departments have
improved their administrative procedures either as a direct result of comments or
clarification provided in an AAT decision or as a result of prevemativé self-serutiny, set
in place by the obligations of new accountsbility to judges imposed by the Administrative
Appeals Tribunal Act and, for the past year, by the Administrative Deecisions (Judicial
Review) Aect. '

The second impact of the AAT which has been highly beneficial, beyond the
interests of the immediate litigants, has been its facility to 'flush out' the details of
administrative decisionmaking and to reduce the secretiveness of the sctusl rules-by
which Federal administrative discretions are to be exercised. That there are such rules is
entirely' understandable and desirable. They promote consisteney -of decision-making ‘and
are freqUentiy needed because of the generality of the diseretions conferred- by
legisletion, either on a Minister or on those under him. The procedures of individuslised
"justice in the AAT have required the justification of & particular decision. This has
!'éqlﬁmd the production to the tribunal of the administrative Tules of thumb' and. their
justification, not only against the standard of lawfulness {as established by reference to
the legislation) but eiso against the standerd of administrative fairness (inherent in :the
AATs power to substitute its conclusion for that of the administrator in reaching-thie




iferablé decision' in the cireumstances), Thus, in the area of déportation
not untll the AAT began the review of deportatmn decisions made by the

om'aged by court procedures, both to cope with the pressures of business and to tackle
derlying disputes that sometimes are ignored in-the applieation of current adversary

Both in dealing with the grievances of individual citizens in a public and
asoned way, and in contributing to the improvement of administrative justice genersily,
(AT has made notsble contributions in the Commonwealth's sphere. Its example
certainly have the closest possible serutiny by State co]leag-ues. ‘The New South
Wales Law Reform Commission delivered a report in 1973 proposing -8 scheme of
adlglmstratwe review for NSW broadly similar to that now established in the
Commonwealth's sphere.” It suggested an Advisory Council on Public Administration,
with functions similer to the Administrative Reéview Couneil and a Public Administration
- ‘Tribunal. Legislation has been foreshadowed to implement these proposals but no
egislation has so far been introduced.l® I assume tnat in his final report on the review
-of New South Wales Government Admimstratmn, Professor Wilenski will chart the road
dhead for thiz State.



E.. RGING PROBLEMS _

It is not surprising that reforms so radical and pervasivé should produce
problems and controversy, Indeed it would be remarkable if they did not. One chance to
review the 'package' in an international setting was provided by the corference of the
Association of Schocls and Institutes of Administration held in Canberre on 13 July 1981,
Mr. Justiée Else-Mitchell, who gave the initial thrust for administrative law reform at the
Third Commeonweslth Law Conference in Sydney in 1865, chaired the session in'Canberra
in July 1981. Mr. Justice Brennan, former President of the AAT and now a Justiee of the
High Court- of Australia, delivered a’ reflective paper, ‘Administrative Law : The

Australian Experience'. -~

After reviewing the Federal legislation end institutions, Mr. Justice Brennan
pointed to a speciél feature of the powers of the AAT. Within its powers to review the
"merits of a bureacratic decision and to substitute its own decision for that of the
administrater is a speeially wide power actually to review and rescrutinise the perf-eétly
lawful policy of the elected government: '

From time to time the Minister has ehanged the policy by which he governs the
exercise of his diseretion in [deportation] cases and the Tribunal had to
determine whether it would follow the Minister's policy changes. It is entiré_ly
" within its legal powers to adopt a pelicy of its own, ... On occasions the
Tribunal appears to have given little weight to a Ministerial policy which it
thought to be too harsh or rigid. And thus tensions have surfaced, generated b.,y
the exposure of a Ministerial diseretion to review by an ihdepenééht
quasi-judieial tribunal.}l T

Listing & number of problems that had emerged in the operations of the AAT, Mr. Justice

Brennan identified four in particular:

. If there is ‘to be an independent review on the merits of discretipn;a._ry-
administrative powers, how can a second judicislised bureaucracy be avoided? .

- Can the comparatively high costs of AAT review be justified in a partieular area? - )

. What are the countervailing ndvantages of AAT review to the improvement, on &
broad front of primary administration? ' .

. How should discretionary decisions be reviewed by the AAT, whilst leavmg the .

formulation of broad poliey with the Executive Government?




How does a government confide to an independent tribunal the review of a
iscretionary power without abdieating to that tribunal the ultimate political
wer to_formulate the policy by whirh the exercise of the discretion will be
Uided? To me that has been a fascinating eonundrum of the new administrative
aw. The answer affects the extent to which jurisdiction can be éonfided to the
ribunal, and the extent to which the individusl can participate effectively and

by right in the making of administrative decisions which affect his interests.!?

AAT AND RESPONSIBLE GOVERNMENT

Some  of -the dfficulties of principle that could emerge from the novel
of the AAT were explored at greater length in a seminar held at the
tralign National University, Canberra, on 18-19 July 1981. Crganising the seminar was
: : 5féssor Dennis Pearce. The seminar was. attended by Mr. Justice Brennan and a

_r-of'j?—ederal‘ Court judges, including Mr. Justice J.D, Davies, President of the AAT.
_ nimorwealth. Ombudsman (Professor Jack Richardson), the Chairman of the
Admfn'iét'f'iitive Review Council (Mr. Ernest Tucker) and = number of practitioners,
<governm ént officials, a)c,aﬂemms and representatives of consumer organisations met to put
‘the new federa.l administrative law under the mieroseope.

" One paper written by me reviewed a number of cases in which the AAT had
 recotimended reversal of Ministerigl deportation decisions, Tnotwithstanding the general
‘governmient policy that a migrant convicted of a drug-related crime should be deported. T
bointed out that the Federal Court of Australia had made it plain'® that the AAT was
obliged:to consider not only the facts and lew in cases coming before it (in the way
‘entirely familiar to judges and courts over the centuries) but slso government policy. The
obligation "of a quasi-judicial independent tribunal to review frankly and. openly
government policy,. determined at a high level, poses special difficulties which -have not
pre\nously been faced by the courts. Amoeng the difficulties [1isted were:

.- the apparent problems for tﬁe democratic theory of Ministerial accountability and
" ‘Tesponsibility of uneleeted judges openly and avowedly reviewing policy determined
by elected Ministers; : : : ‘

. the creation of a possible 'dichotomy' between decisions made by the AAT and

decisions of publie servants, more faithfully and unquestioningly applying lawful

Ministerial policy;
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. the limitation on the membership and procedures of the AAT which restricted any.
realistic, effective, wide-ranging review of government poliey by it; and
. the potentisl dameage to judicial prestige of the frank involvement of judges in
debates over controversial matters of publie poliey. -

‘The AAT hss been most valueble in the identifiestion of government policy and in
pursuing the substance of justice rather than being content, as lawyers generally are, in
examining compliance with its H_rg But in developing the AAT to be a genersl body for
the review of Federsl administrative decisions, it will, as it seems.to me, be essential to
‘come to grips with the proper relationship between elected policy makers and the

independent tribunal®:

When en unelected tribunal begins to evaluate, elaborate, criticise, distinguish
and even ignore particular aspeets of n Ministerial statement openly arrived at
and even tabled in the Parliament, the lines of responsible government have
become blurred. True it is, the Minister may have the remedy available to him. .
He ean clarify a lawful peliey to make his intentions plainer. He can propose to-:
Pariiament the.amendment of the Aet. ... More frequently, the response is -
likely to be a frustration with the AAT, a feeling that it has over-stepped the _
proper bounds of an unelected body and a determination to retaliate either by .

limiting its jupisdiction to inconsequentisl matters {largely free of poliey) ‘or -
‘even, in'the migration area, of rejecting its decisions, framed as they are in-the

form of & recommendation.14

My paper went con to suggest, as 1 do now, that there may be problems in the development .

of two streams of decision—making:
Some inconsistency between the more mechanistic and inflexible approseh to -
government policy by public servants and the independent critical review of -
poliey by an independent tribunal may be both inevitable and desirable. ... But <~
too great a discordance between the approach in the tribunal and the approach - .
in the departmental office will undermine the value of the AAT, at Jeast in-the -
eyes of those public servants who can only in the most grave and exceptional
circumstances feel themselves es free as the AAT is to question,'critiéise and
depart from clearly established government policy, particularly when laid down
by their Minister, ... Astonishing to the lay mind, brought up in the traditions of
judicial deference, will be a head-on conflict with a earefully formulated and
perfectly lawful policy of a Minister reached after thorough inquiry and
consideration by him of expert, community and political representations.15 )



keeping with the current media vogue in reporting legal matters, some of the
ned comments were recorded as if a criticism of the AAT and its. members,
-an exploration of important questions of legal and constitutional principle.
‘the comment of Peter Robertson in the Sun Herald:

we cannot rely on the judiciary to protect us from venal, self-interested or
competent politicians, who can we rely vpon? If this is what a law reformer
thinks about the issue, what can we expect from the true-blue legal.
conservatives? 18

deral Attorney—General Senator Durack, felt moved by the way my observations
glt-with in the media, to issue a deserved statement of prmse for the valuable role
he A AT. It was, he said, providing the citizen with an independent review of
verniient decisions which dir:actly affected him'. Senator Durack pointed out that:

the AAT was operating under powers which Parliament itself had conferred;
 the'review of government policy was a difficult question and had avisen chiefly in
the rather special area of deportatlon cases;

the AAT had made it clear that whilst not bound by govemment pelicy it was
carefully teken into account in every caese; and;

~it was the responsibility of Parliament to spell out the criteria by which the
tribunal judged the deecisians of the government coming before it.

_There“are many other topies that eould be conszdered in this review of .the AAT. Though

rmtly rescue by the judges', and though some of its members are not judges at all,
‘the "AAT does represent the judicial model  in operation. Tts work is now being
'supﬁfémented by cases brought under the Administrative Decisions -(Judicial Review) Act
in the Federal Court. Those eases have dlready demonstrated the very ample language of
the ‘Act aﬁd the width of its provisions, beneficial to the aggrieved citizen. Some of the
results have been surprising. In June 1881 a decision of the Full Federal Court dealt with
the requirement to give public servants an adequate hearing befcre the Public Service
Board could act to suspend or dismiss them. In July 1981, Mr. Justice Fox held that a
decision to pass or fafl a candidate for a statutory examination was a 'decision’ within the
rheziﬁing of the Act and thus susceptible to being reviewed by the Federal Court of
Australia
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-on criterie of fair procedures stated in the Aet. 1t is too early to assess the operation of
the Administrative Decisions {Judicial Review) Act. Its effect is likely to be less
pervasive, but sometimes more dramatic and unexpected, than the decisions 'on the
merits' made daily by the AAT in the jurisdiction specifically assigned to it.

I W"nt to turn now to an.issue for the future, namely the question of the
recovery of damages for wrongful administrative acts. This is not yet part of the mosaie
of the new Federal administrative law, It may come to be so and it is appropriate that
members of the Executive Development Scheme should consider the issues of public policy

invelved:

DAMAGES COMPENSATION

Dameges, that is, the obligatiorn to pay money to an eggrieved party, represent
the traditional remedy of the common law of England to redress legal wrongs. In our legal
hisfory, it required the develc;pment of an entirely different court system, to generate _
other remedies, such as injunctions, declarations of right and orders requiring the
performeance of specific conduct. The English law of torts, which we have inherited in
Australia, has been profoundly influenced by, and on occasions distorted By, its reliance on
the payment of damages.lri The soecial purposes of damages are at least two—feld : first
to compensate the aggrieved party- for eetusl losses and out-of-pocket expenses or for
inténgible damage. Another purpose is to encourage compliance with the law by providing
a sanction against breaches. It is in this sense that the award of damages to g particular

aggrieved party can represent 'public policy in disguise'.18

Courts in many countries of the Commonwealth of Nations have made it cllie&;,i__:,, -
including recently, that the mere fact that a government official mekes an mvalld ‘_.
decision causing loss to an individusl citizen, does not of itself give rise to a cause of
action for dameges egainst the government or the official. Only if the invalidityr_of the -
official conduet is accompanied by a recognised eivil wrong, will the losses suffered _t;-y_.r -
the individual citizen be transferred to the whole eommunity by a verdiet againstrt:h:é_ - '
State. '® The reason for this approach has been explained by the use of the fictipn‘et:_:'_._:_.k

referring to Perliament's intention:

‘When Parliament confers a discretion ... there may, and almost certainly will,
be errors of judgment in exercising such a diseretion and Parliament cannot .
have intended that members of the publie should be entitled to sue in respect of.

such errors.2a
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{on‘about Parliament’s intention is based upon legal history and the fact that
Va ition no general right to -damages, compensation or otherwise, developed
of offlclal error. True it is, sometimes the Constitition imposes obligations
a5 the Austrdlian Constitution does in the case of the acquisition of

es of the Commonwealth. Particular statutes may meose duties on
22

Ereise B proPer supervision of boys in their charge, sinee it was held reasonably
,reseeable that damage to nearby property would oceur if they failed to do so.z'3

"author‘ity was held to owe a duty of care to eventusl owners of houses
ut of the negligent inspection of foundations which subsided, the inspeciioh "

g required by statute. 24

Mmlster of the Crown in New Zealand was held to be arguably ligble for a duty
K ;care owed to a-ﬁapanese company which had suffered economic loss as o result
.of an invalid refusal to consent to a licence. The mere invalid exercise of statutory
powers would not support a claim for damages. A case based on negligence,
_“However was allowed to proceed. %

“In'South Australia it was held that damages could be awarded to a farmer against a
govemm ent department for neghgent technical advice, which led to the farmer's
""purchasmg 1and for sheep farming. The case is under appeal te the High Court. 26

The position at present seems to be that the government and public suthorities

e iable for damages suifered by ordinary citizens iIf their invalid action:

‘involves a recognised cause of action, such as negligence, trespass and so on;
is actuated by malice or personal spite; or
. ‘arises from the blatant excess of power knowingly exercised, 2’
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A. recently as February 1981, however, in 8 New South Weles appeal, the Privy Council
has made it clear that there remain areas of unlawful administrative action for which
there is simply no liability in damages. In that case, a planning authority imposed a
restriction which was arguably unlawful because in breach of natural justice or as & result
of a -mistake of law. But the restriction was imposed in good faith and no independent
legal cause of action arose. Though heavy financial loss was suffered, and though the
court would set aside the error, no compensation for consequentisl losses would be

ordered.zs

The growth in the functions of the administration and the stark contrast of

- some ecitizens recovering compensation from the government and others not, have
combined to raise the question of whether a new principle should be found so that the risk
of wrong or unlawful government activity is spresd throughout the community and not
borne by those upon whom it presently falls, without redress. The anomaly that has arisen
in the law by which compensation can be seéured from the government for
maladministration which is also negligent {but no compensation secured for fllegal eonduct
which is not negligent) is so glaring as to suggest the need for reform action. The
existence, in other legal systems, of ‘much wider rights to. compensation for aggrieved
citizens has become important sinee Britain, the source of our legal system, entered the
European -Communities. The contrast between French law which permits recovery if State
action resuits in individual damage to a particular citizen, whether or not there is

feu1t30 and English law’is now shown in high relief.

As a holding measure, and temporary remedy, in some cases,.for this problem,
provision has been included in most Ombudsman legislation, ineluding that in Australia,
for the Ombudsman to recommend ex gratia payments to compensate persons suff ering as

N I some of the _cases Where

a result of wrongful =actions of administrators.
recommeéndations are made, a legal cause of action might arguably exist. In many, there is
no legal redress snd the recovery of money compensation depends on official reaction to

the Ombudsman's recomm endation.

Because of this unsatisfactory state of the law, a number of inguiries hive
recently addressed the issue of what should be done. In New Zealand, the Public and-
Administrative Law Reform Committee has presented a report on 'Damages in
Administrative Law'.>2 In Britain a review of administrative law by a committee of -
Justice and All Souls College, Oxford, has included in its discussion paper of April 17981' a
chapter on the subject of compensation.33 In Australie, the Administrative Review
Council hes included the subject of compensation in its future program for Federal =

administrative law reform. !
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‘he New Zesland and British committees have chartered the option for the way

ie.iavmg' reform to the common law, given that the judges have already indicated a
willirgness. to extend the scope of remedies to cover the area where the citizen is

ompensation to protect the citizen against risks of error arising under particular

. statutes; or

Zealand committee favoured the piecemeal approach. The British committee has
that a better epproach to reform may be by the establishmen}; of a general
n.damages for unlawful administrative action. It has indieated that this would

Any person who sustains loss as a conseguence of a decision or determination of
8 publie body which materially affects him and which is for any reason uitra

- .vires the public body concerned shall be entitled to claim compensation in
34 '
t.

secordance with the provisions of this Ac

There are many problems which attend the adoption of such a general principle. The most.
obvious is the cost involved. Many conseguential issues would also have to be faced. It
“may be easy to calculate a loss where a trading licence is wrongfully cancelled. But where
2 licensing authofity refuses an original application for e licence on an invalid basis, there
may;bg no certainty that-the licence would have been granted, if the authority had acted
on g-perfectly lawful basis., How will compensation if any be caleulated in such a case?
Economists will tell lawyers that the provision of general compensation entitlements
. raise; an issue of priorities. Is it better to spend .scarce public funds providing
compensation to the citizens who suffer or Is it better to sbend the funds on education,
roads, defence and so on, ignoring citizen losses, or putting them down to the price of
living in a complex society governed by complex legisiation? Recent legel reviews of this
topic make the peint that a new approach to risk theory must be worked out if we are to
shift the risk of administrative error generally from the individual to the government.35
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This raises a number of questions such as why proprietary interests are being
protected by a risk theory before interests in physical security or Iiberty and
why redress for lawful aétion should precede that for imvalid government
action. ... It is only when the genersal conceptual framework in which réform
will bperate is established; thet one can rationally test the application of that
reform within specific substantive areas. Further damages should not be
thought of simply as something to be 'tacked on to' the existing structure. The
provision of compensation may well have e significant effect on the way in
which that srea operates. This should not be lost sight of in the desire to

compensate the specific desel:ving case.

Few people nowadays suggest that; criminality apart, the individual officer of
administration should be personally lisble for the damage ceused by his unlawfut or invalid
" administrative decision. The old principlé that the police foree was not lisble for the
wrongs done by the individual constable, because he was an independent officer, has now
suceumbed to the é‘eneml ﬁr:inciple that the émployer should normally pick up the
tab.37 ‘Therefore, the damages penalty will rarely aet as a direct and immediate
sanction to the administrator, That is why some observers say that we should persist with -
cheaper and more accessible remedies for administrative wrongdoing. On this view, either
through the Ombudsman or an informal speedy tribunal, we should concentrate on °
remedying wrongs quickly rather than providing another source of expensive complex
litigation. Tﬁe argument rings hellow for those who suffer financial loss by reason of
unlawful government aetion and ask why they, unaided by their fellow ecitizens, must
shoulder the burden of the oceasional error that must oceur in public administration in a

busy and eomplex world.

Briefly and superficially, that is a review of the compensation issue. In due
course the Administrative Review Council will ;eport on this topie. But if progress in this
area appears to be slow, the reforms elsewhere in Federal publie administrative law have '
Been rapid and dramatie. Clearly, they deserve the attention of participants in the

Executive Development Scheme.
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FOOTNOTES

l;é‘f of the Administrative Review Council. The views expressed are the

hor's p.créonal views only.

havé used the word 'citizen' for convenience. I am aware that this is not a
satisfaetory expression, particularly in a country with a large population of

‘non-citizen residents, such as Australia.

“Administrative Appesls Tribunal Act 1975 (Cwlth).
d., s.51.,

‘Ombudsman Act 1976 (Cwlth).

' ‘Adbministrat_ive Dedisions (Judicial Review) Aet 1977 (Cwith).
ii;éw Reform Commission of Canada, Tth Annual Reporﬁ, 1977-8, 14. See also
the eomments of Lord Chief Justice Lane, 'Change and Chance in England,
(1981) 55 Australian Law Journal, 383, 384.

rd
Lord Lane, ibid.

The expression was first ﬁsed in Re Beéker and Minister for Immigration and
Ethnic Affairs (1977) 15 ALR 696, 699-700; 1 ALD 158, 161. In Drake v.
Minister for Immigration and Ethnic Affairs (1979) 24 ALR 577, 2 ALD 60, 70,
the Federal Court adapted the expression slightly to the 'eorrect or preferable!
decision. See ibid, 589, 68. ' '

New South Wales Law Reform Commission, Appeals in Administration,
(NSWLRC 18), Sydney, 1973.

N. Wran QC, MP, Auvstralian Lebor Party Policy Speech, 1978.

F.G. Brennen, ‘Administrative Law : The Australian Experience’, Paper for the
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