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5iSREPUTABLE FUTUROLOGY

Kenneth Clark, in his book on 'Civilisation' described exercises in futurology as
st intellectually disreputable of publie utterances. I shall try to keep that in mind.
du have chosen as the theme of your cohvention "Pecple and Government in the

he:rommunity and its lawmekers to come to grips with the changes in the law necessary
4:time of rapid social change.

b B

) My thesis is basically a simple one. Laws speak to esch succeeding generation in
the ‘language eand of the values of earlier times. It is in the nature of law {and even
peghaps expected of it) that it should be someivhat slow moving. It provides a force for
stability and predictability in society. In the nature of things, it can rarely move ahead of
- ‘social-change. But this is not the problem. The problem is that often it cannot keep up
w1th soeial change.

v
e T,

el In times gone by, when changes in soeiety came at z somewhat more sedate
pace and in guantities more readily digestable by the lawmakers, the disparity between
social change end reform of relevant laws did not matter so much. In our time it is the
pace of change that provides the institutional problem that I wish to address. My
proposition is & simple one. The feature of the 80s which should concern those with



r. gonsibility for people, polities and government in Australia is that the pace of social
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change tends to outstrip the institutions for absorbing change and adapting the
community's rules. These institutions aré not always rapid, responsive and flexible cnﬁugh.
Those who seek to make democracy more than a catch-ery, those who seek to make itsA
institutions work, will address this basic institutional problem. Law reform commissions
and odies like them ean help to fill the institutional vacuum. But they will only succeed
in this endeavour if the institutional problem is recognised and the need for support for
the est&blished organs of lawmaKing are clearly pereeived : whether in Parliament, in the

Executive or in the courts,

Let me try to establish this institutional problem by first explaining the chief
forces that Isee at work in the Australian legal system today. By identifying them, I hope
I will establish to your satisfaction the range, complexity and urgency of the problems
that Ilie gahead in the 80s for those who have the opportunity and responsibility of political

power, in whatever branch of government.
of the various foress for change at work, I would identify four in particular:

. the growing importance of the role of government in the lives of all us; .
- the growing importance of 'big business and the decisions made in largeé~ .’
earporations, affegting our lives;
. the ehenging m'o"'i";l values and social attitudes which are, in part, the product of an -
“edueation system which for a century has been free, universal and compulsory’; and - -
- above all, the force of science and technology, the most dynemie faetor in the -
equation and the one which most obviously imposes on-us the inescapable -
necessities of transition.

FOUR FORCES FOR CHANGE

The Growth and Importance of Government. Take, first, big government. The™*

common law of England, which is the basis of the Australien legal system, stretches o atFy -
least 800 years. But during the first 700 years at least, the role of government was

distinetly cirecumscribed. Naturally enough, the legal remedies that were developed for -
the citizen reflected this limited conception of the funetions of government. It is only ~"

réa]ly in this century, and indeed in recent decades, that the public sector has come-to:*
assume such a significant role in the daily life of virtually every one. Perceiving -this’z™
development the Lord Chief Justice of England, Lord Hewart in 1930 sounded a warning in:’
his book The New Despotism', He alerted lawyers and law makers to the dangers for the




the happiest devekopm ents of law reform in our country has occurred at

.and under successive governments and multi partisan suppert. It has

n Administrative Appeals Tribunel has been set up, headed by judges, to
e merits, certain Commonwealth administrative decisions. An Administrative
iincil ‘has been established to develop new sdministrative remedies in a
yay. An important measure has been passed threugh Parliament and, with
fit;'was proelaimed to eommence in October last year. For the first time, it
on people in Australia & legal right to have reasons given to them for
nary. decisions made by Commonwealth public Servants under laws of the
wealth affecting them.? In the place of bland uncommunicative decisions, the
al-will be entitled to a reasoned response. As far as' I am aware, only in the
al-Republic 6f Germany and in Israel. is there similar legislation. Freedom of
iatioh legislation is before Federol Parliament. Though there has been criticism
rning.the machinery and areas of exemption from the right of access, the iegislation
es a fundamental change. In place of the basic rule of seerecy of bureaucratie
achires; will be a basic rule of openness and the right of access. Refusals of access
{he subjeet of independent review. Privacy legislation, to be proposed by the Law
’”fo"rrn‘ Commission, and a basic code of fair administrative procedures will complete this

wigdministrative law'.

The role of government &nd its employees has ‘increased and is likely to
ontmue to inerease. The law has begun the long haul of responding to this phenomenon:
roviding - individusls with accessible, low key effectwe remedies of review and
‘econsideration by external and independent machinery. The skill and dedieation of the
ublic officer is submitted to the civilising test of ‘fairness' on the part of generalists,
~ubhélding the rights of the individual. I would not wish to infer either that the new moves
are- without difficulty and problems or that they provide a cbmplete response. Some of the
problems I have mentioned recently elsewhere. They ineclude the need to reconcile
'iministerial'accountability with the wide powers conferred upon independent tribunals to

review the policy of elected governments. The programme is also not complete. The issue

of damages compensation for persens suffering as a result of invalid government action is
_-just one issue that remains to be addressed. Most of the States of Australia have not

ventured far upon the task of administrative law reform. In France, it is perhaps

significant that one of the first actions of President Mitterand was to appoint & Minist.er,

specifically for administrative law reform. He is & communist!
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~ Growth and Change in Business. The second force for ehange in the law is the
rapidly changing face of business. The mass production of goods and services gathered
momentum from the autombile industry and is now an important feature of our society.
Yet many of our laws reflect the business methods of earlier times and fail to reflect the
realities of the mass consumer market of today, The common law of contract assumed an

equal bargaining position between the vendor on the one hend and the purchaser on the
other. It is precisely to meet the reality, which is different, that we know {find most
jurisdietions in Australia and elsewhere have enacted consumer protection legislation to

ensure that basic conditions ere met in fairness to the consumer.

Several of the tasks before the Australian Lew Reform Commission illustrate
the way in which it is necessary to bring laws developed in earlier times into harmony
with the commercial realities of today. Our project on consumer indebtedness led to a -
report not yet seted upon which suggests a new approach to the problems of small but
honest consumer debtors baSed_on law long operating in US states. Qur debt recovery laws:*
pre-date the enormous expansion of consumer credit that followed the second World War.--
Accordingly, they are imbued with a philosoohy that debt is never innocent and should be
dealt with individually. The Commission's report faced up to the reality of the modern *
extension of credit, the reliance nowadeys of creditors upon a eredit reference system to. .
protect them and the need fo teke individual debt not necessarily as a sign of moral
culpability but often as an instance of inéompetence in eoping with the credit community
of todzy. Procedures for credit counselling, aggregation of debts and systems of reguldr: "
repayment of debts were suggested in the plece of present procedures of eourt action -and -
bankruptey. - '

Likewise, the Commission's projeet on insurance seeks to adjust the law to an
age of mass consumer insurance. The law governing the relations between insurer and
insured was basically developed in the 18th Century, long before mass produced insurance: -
polices were sold by radio and television to people of varying understending and Httle g
inclination to read the policy terms. The imposition upon consumer insurance of ‘the =
obligation worked out in an eerlier time for different kinds of transections is scarcely” )
appropriate. Ye’g uniess there is peform of the law, that is what will continue to be ther:
case.’ : ' s e

The Australian Lew Reform Commission has alse been asked to report on class::
actions: & legal procedure which has been developed in the United States. Class actiofis="
permit consumers and others to aggregete their elaims into one big action, meakin
litigation between the consumer and big business a more equal proposition than may b
the case in an isolated individual claim.? These are just a few instances of the way in:
which proposals are beihg made to adjust the legal system to the commercial realities-o
today. But there are many other issues that remain to be eonsidered, ’



hariging Social and Moral Perceptions. The third force for change is more

gséribe. It is probably bound up in higher levels of education, longer school

-.at any price to a. concern about the environment and the preservation .ef our
5 ».— ora - and. fauna. The-last -decade saw the rise of the women's. movement, of
isefimination boards, of efforts to-eradicate 'sexuel -eppression’. There has been talk
ights Jof the child. This year is the Year of Disabled Persons. I predict that the
: ‘umbers of the ageing-in our society.will lead to new emphasis- upon: the rights of
d.Successive governments have carried forward policies to 'reverée decades of
and-worse-in- relation to our-Aboriginals. These are just a few of the recent social

For-some citizens, espeeially those of the older ggnération, it must. all seem as
world has been turned on its head. Not two-decades ago, it was the reécived cultural
msthat Australia was a man's country of decidedly British values, Others could like it
vEveryone had to. comply with the accepted norm and be assimilated and
tegra:.ed -into it. Now the despised and disadvantaged groups of the recent past are
stermed:ito " earnestly with- growing-:community appreciaticn: ethnic groups, women,
horri}dsexuals, paraplegics and the disabled, the mentally ili and:retarded, Aboriginals, the
‘'oldiFootball and cricket still draw large erowds but so-now do our-theatres, our films and
hetgrts generally. Puritan morality has given way to open advertisement of massage
,pra.ﬂbrs.:Nude beaches flourish in at least some of the warmer States.

These social changes cannot come about without affecting the law and its
'mst:tutmns. People, including people -in- high places, begin to ask-why there are so few
~ women. in the Judiciary- of ‘Australia?® - ‘Why  various laws- still diseriminete -against
_ inigrant “newcomers?® ‘Why the -eriminal law contines -to - enforece, in the -so -called
tyidtimless erimes', attitudes to personal morality which are not now ‘held by the-great
majority of citizens? In no other .Commonwealth Act -has the changing -community
morality been more vividly reflected than in the Family Law Act 1975. That Act .
substantially replaced the notion.-of fault .gs. the basis for the -disillusion of marriage,
réplacing it by & new test: the irretrievable breakdown of the marriege..In & time-of
transition, it is uncomfortable for those who cling-to the values and certainties of the
past.: There are many sincers citizens who bemoan the radical changes, some of which I
have touched on. Mo recent piece of Federal legislation fiss been so beset by heartfelt
controversy o than
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the Family Law Act itself. Yet if community attitudes and standards.are changing, the
endeavour ‘through the law, to enforee the attitudes and standards of an earlier time is
bound, in the end, to fail, unless it has substantial suppeort or at least acquiscence in the
community, Laws of earlier times .2pplying on a social base that has shifted tend not to.
whold past morality but simply to bring contempt for the law and its institutions. They -
breed eynicism and even corruption which undermines the:rule of law itself. The moral of.-
this tele is that, whilst the law must necessarily tread cautiously, its rules and their-
enforcement should never be too far distant frorﬂ current perceptions of right and wrong: - -
When those perceptions are changing. rapidly, as they are just now, it is a difficult time °
for law inakers and those who advise them. In a time of transition, it is:also a diffieutt- -
time both for those who support reform of the law and those would cling to old ways. The .
attitudes-of each must be understood and respected.

-Dynamic Science and Technology. The fourth force for change in the law is the-
dynamic of seience and technology. The birth, in recent weeks in Melbourne of & numbers:
of childen fertilised in vitro herald remarkable developments in biology which will pose
dilemmas for society and the law. Clbning, '“fhich has been developed in'plants and more
recently in prize bulls is now, we are told, a feasible possibility for humen beings. HBuman 7°
tissue trarisplantation is ocecurring 'regiﬂgrly in all parts of Australia, as scientists

overcome the body's natural immune rejection of organs and tissues from other persons.:.

The rapid developments -of -computerisation, pearticularly &s linked -:fo;-.'
telecommunications, present many problems Tor - soeiety educators. By a - remarkeblec.
combination of photo reduction techniques, dazzling amounts of information can now bel.
included in the circuit of & tiny microchip, The computerised society may reduce-the::
needs of employment, increase the -vulnerabilitg.r of -society, megnify our reliance .ong:

t

overseas data bases and endanger the privecy of individuals,

These and other developments raise questions which the law of the future will:-:
have to answer on behalf of society. Should humean cloning be permitted.and if so under:
what conditions? Is it mceepteble to contemplate genetic manipulation, consciously’:
“disturbing the random procedures that have occurred sinee the beginning of time? In:their
case. of artificial insemination by a donor other than a husband, what rules should govern:=
the discovery of the identity of the donor, if this is ever to be permitted? What. rules:
should govern the passing of property and how can we prevent sccidental incest in:& worldi
of unidentified donors? Should we permit the storage of sensitive personal data-sbout:
-Australians in overseas date bases and -if so under what conditions?. What requirement
should be imposed for the supply of data in one computer to -.anothe



raises an issue about the impact of scienee and technology on the law. In our
minal investigation, we had to lock to ways in which police procedures couid

heirealities of cdefamation todéy: no longer an insult hurled over the back fence but
-hurt that may be carried to the four corﬁers of the countr‘y-9 Qur reference on

%nted fules of evidence against modern psychological ‘and other studies which suggest
many of the aceepted tenets of the law do not stand up to empirical serutiny.

- Again many issues remain. Technology rushes forward. Lewmakers find it hard

lceep the same momentum.

TiT0 - Faced with all of these pressures. for change, the question which political
ists and those interested for the welfare of the rule of law in Australia must ask is :
-\g;an";fdur lawmaking institutions keep pace with the speed, variety and complexity of

‘chafige in the 80s?

Amongst our lawmaking institutions in Australis, probably the most
conservative has been-the People at referends. In & letter written in 1816 Thomas
f’_?ff;—?l‘sf’ﬂ declared that some men deemed a written Constitution Tike the Ark of the
Covenant, too sacred to be touched'. it may be suspected that some Austrelian citizens
feel this way. Of 36 attempts at formel constitutional emendment in Australia, only 8
have received the required support at the polls. Numerous parliementary reports and other
proposals for-constitutional reform, over the years, have simply been shelved and quietly
forgotten. |
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. . The Govemor-General Sir Zelman Cowan, told a colloqumm at the Austrelian . .
Natronal University on 2 September that the events of recent years had thrown some
Australian constitutional issues into sharper focus. Sir Zelman referred to the expressions . .
of hope in some quarters that by the year of Austfali-a's Bicentenary, 1988, we wouldsge a
remadé Constitution. Earlier last year, Senator Mason proposed legislation for citizen
initiative in lanaking to engburage- tixis process. In August 1981, as many of you will
know, an even more comprehensive and ambitious project was announced by the NSW Law
Foundation, by its Director, Mr. Terence Purcell. The project is designed to generate.a

national debate on constitutional reform in Australia, particularly to: -

. identify shorteomings in the present Australian Constitution;
. propose lines of reform;.
. Eive a timetable for aetual changes.

The Law Foundation project appears fo have sttracted multi-partisen support. Senatar ..

Gareth Evans, who first proposed the initiative now adopted by the Law Foundatien,., -
identifies four issues for special consideration:. . . .
. the shape and character of basic institutions of nationel government, especlally the
role.of the Senate and of the Governor-General;

. the future of federalism, ‘the existence of two main tiers of government and the

division of powers, responsibilities and finances between them;
. constitutional guarantees of human rights and liberties;
. .the question of actual machinery for ongoing constitutional change. -

- To assist the committee, an advisory body is to be formed,. including
multi-pertisan and apolitical members from the universities, business and the media, the

trade unions, Parliament and public life. Some members of the consultative c'o'rrini"i';c't'ge,
whose names have gslready been announced, include the Leader of the Democrats, Senator

Don Chipp, Mr. R.J. Hawke, Senator Rae, the Commonwealth Ombudsman (Professor. . .
Riehardson) and Perth businessman, Mr. Robert Holmes a'Court. To provide a focu
the project, Mr. John MeMillan, a Canberra legal consultant, is to be engaged to write.a.
‘detailed review of the Constitution and its problems. This review will be discussed at

seminars in most capital cities. The aim of the whole project is to engender a move 0\!!35‘
the next seven years, before the Bicentenary, to create a wave that will lead on.to-2
renewed Australian Constitution, Senator Evans told the Austrslian on 11 August 1981.:.



‘Founding Fathers who wrote our present Constitution bequeathed us a
cu ent which is unreadable, some institutions of national govemment that
w clearly dispensable and a Federal system that is at best irrational and
4t worst uniworkable. The 1988 Bicentenary now looming offers us a marvellous
- opbbrtunity to make a fresh start. There will be a great temptation to turn the
iGeasion into a tinsel orgy of self-congratulation but I believe we can, and
Hould, aim for something much more eonstructive - nothing less than a new
{ Atistralian Constitution'.

M Though he thought there weré aress of the Constitution needing review and
e resurgence of interest' in the possibilities of constitutional reform were -to be

“we have to frame our thinking on the basis that the Constitution will regulate

“the affairs of our country into the 21st century.”

"
1 urack welcom;‘é the initiative of the Law Foundation in establishing the project
d-at a serious national debste on the need for constitutional change. He pointed out
Rat'% sub-committee of the Australian Constitutional Convention was still studying draft
ropdsals for constitutional reform. Hewever, it must be said that the Constitutional
>or-wenti-o'n, which began with trumpets and high hopes, appears to have come, so far, to

“absclufely nothing. ’

Unless the results of the reeent New South Wales referenda are an indieation
-thét'the tide has turned, past experience suggests that we should approach the prbspects
f 'roo’c and branch’ constltutlonal change by the people at referenda, with subdued
caut:on Yet according to some observers, the regular procedures of lawmaking in the
three arms of government : the legislature, the Executive Government and the courts, are
_ also’riot coping well with the pressures of change operating in Australia today.

CAN THE INSTITUTIONS COPE?

Professor Gordon Reid, Pro-Vice Chancellor of the University of Western
Australia and one time officer of the Federal Parliament, has described it as a 'wesk and
weakening' institution perpetually caught up in constant electioneering. Professor Reid
deseribes the regime of party whips and division bells and the-perceived loss of power to
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tln. ﬁxecuti\.:e. In a large country, which ‘plays politics -hard and which submits its
politicians to a most severe regime, it would be little wonder if the institution of
Parliament eould not always cope effectively with the detail, complexity, controversy and
urgeney of law reforming necessities. '

The Executive Government is constantly distracted by the controversies that
eome and go. Pressures on the Cabinet and the Publie Serviee tend to distract them from
the needs of fundamental, long term reform. How often have we all heard of the
limitations imposed by the parliamentary programme, the limits on Parliamentary
Counsel, the alreedy unfair burdens on the Cabinet Government .and limitations imposed -
staff ceilings and other budgetary restraints on the Publie Service. It is at the top level of -
polieymaking and decision making especially that these burdens most heavily fall and..
impede long range thinking and reform action. '

- In days gone by the courts, true to the traditions of the common law of Engla-né;--- :
did not ﬁésitate to develop thelaw : stretching and developing old precedents to meet news .
situations and the new needs of society. In fact, the common law of Er{gland was itself a=:
kind of law reforming institution. Lawyers would help the judges to adapt old precedents
to new needs. But since the advent of the democratically elected Parliament, the courts',
particularly in Australia, have shown themselves greatly disinclined to embark upon
adventures in lawmaking, The reason for this was put most forcefully by the new Chief
Justice of Australia, Six"iHarry Gibbs, in ‘the speech at the ceremony of his welcome in::C
Februasry 1981: ' ’

Individuals and governments are not prepared to entrust their destinies to.the
whim of a few persons who will determine. their controversies in accordance
with their individual beliefs and principles. But they will entrust them to Judg
who will decide in accordance with the lIaw. It is the proper role of courts to
apply and develop the law in a way that will lead to decisions that aré humané,
practical and just, but it would eventually be destructive of the authority df.‘tﬁé;
courts if they were.to put sccial or political theories of their own in plaée-sf
legal principles. ‘

The new dJustice of the High Court, Mr. Justice Brennan — a man alert to the needs of 1&

reform and himsell at 'one time a member of the Australian Law Reform Commission
- . 5

expressed his eaution about judze-made law reform: '

The ability of the courts to settle disputes between the Commonwealth and the
States or between the State and citizen or between citizens depends in thefinal
analysis upen community confidence and respeet, not upen. coercio
Whatever the consequences, no court will decline to apply the law; and no sho
of indignation will avail unless it be directed to and heard by the legislature.:
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y51s 1s right, we may have an institutional problem in lawmaking.
Tt ressures for legal change, People at referenda, the Parliement, the
e eourts may not always be able to cope on their own.. The solutions to
al malady are few. We could, of course, continue as we gre. We could hope
’ures for change will diminish. We could contend that the community ecan
ertain amount of legal change anyway. The danger of this attitude, as it
@, is that the pressures do niot appear hkely to sabate. The problems seem likely
tilate. Without effeetive proeedures of law reform, respect for the law, its
and personnel, and indeed respect for the Rule of Law 1tself may be demaged,
'aw will.be sSeen in many respects to be out of date, 1rre1evant framed for

or just plain silent.

This is the reason why I see the work of the law reform commissions in
Federal and State — as important to the political process, We ex15t to serve
and the Executive Govemments in & non—partxsan way presentmg to them

"ssert Limt the task is not for them. In: ‘nlrriost every jurisdiction of the

‘_"ngi distance between pressures for legal change in the modern world. &nd the
f the present lawmaking institutions to 'deliver the goods' on their own.

OLITICIANS AND MONKS

.- It is in the hope of calling this important institutional preblem to your notice
t:1.accepted the invitation to address this convention. It is a point [ have made to other
itherings of other political parties for it is a pomt that transcends the party politieal
utes and affeets the operation of the gOVemmental process itself. Consistent with our
tr ditions, judges must play no part in party pohtles. Having had my say I will, like
Cinderella, depart. One judge in England, when asked whether:' ‘he would not prefer to be in
pelitics, said that he looked on polities as a monk looks on sex :

Nostalgia for times In his rash youth. A feeling of regret.f_‘or the opportunities
missed. An occasional feeling of relief for the hurts and burdens avoided. And
at all times, an unshekeable conviction that he could do better than the eurrent

practitioners.
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" I'entertain no such illusions. I appreciate the opportunity you have given me to
put a few thoughts before you. 1 express thé hope that your deliberations will be fruitful -
for the health of the body palitic of our eountry.
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