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‘ANCE REFERENCE -

The Australian Law’Réfomi Commission was established in 1975, Amongst the
ssioxié_rs have been some of the most distinguished lawyers in our eountry, including

Iman- Cowen {now Governor-General) and Sir Gerard Brennan (now a Justice of the
gh Court of Australia). The Commission works only on tasks given to it by the Federal
:tt='rney—GeneraL In preparing its reports, it takes a painstaking path, designed to ensure
hat the reforms proposed will be acted upon and will 1ast. A team of consultents from the
elé\lrant_ interest groups is appointed to assist the Commissioners. Discussion papers with
"-tentativve 'ppoposalé are widely eirculated. Public hearings and seminars are held. There is
wldesp'}-éad diseussion in the media. At the end of the day & report is prepared with draft
- leg ga_iibn. Many of the reports of the Commission have been accepted by Federal and
tate Governments. The task we are engéged-in is not an academie one. It is nothing less

the revision of the Federal laws of Australia.

: In late 1976, the Commission was given a major project by Attorney-General
Ellicott, It was required to review thé laws relating to insurance contraets in this eountry.
Uljltﬁ now insurance law has been primarily made by the j‘tfdges.'Small areas are governed
by legislation of the United Kingdom, Commonweglth and State Parliements, For the most
. ;i__art, it is still the judge-made rules of the common law which determine‘the rights and
igiljt"ies of parties to & contract of insurance in Australia. Many of these rules were
developed in an earlier time and in the context of the specialised field of marine
insurance. Many are no longer eppropriate to our time. Today, & great number of our
fellow citizens have insurance of one sort or another. Unlike the buyers of early



marine insurance, their individual bargaining power, as insurance consumers, will often be
weak when compared to that of the insurer or its agents, including loss adjusters., The
marketing of insurance has-changed radically. Like other products, insurance is now sold
to members of the public through television, radio and newspapers. In the not too distant
. future, _it  is likely that insufance will be available through computer-based
communications systems. Clearly insurance is an essential attribute of a modern society.
The continued good health of the insurance industry is important to Australia. 5o is the
good health of. the law in deahng with. the disputes that inevitably ansa in insurance
contracts.

In 1978, as a foeus for industry and community diseussion, the Austrelian Law
Reform Commission published a consultative document setting out various proposals for
law reform in the area of insurance. I would outstay my welcome if } were to diseuss all of
the points made in this paper. In the preparation of the paper, the Commissicn had the
assistance of loss adgusters and their representative bodies thmughout Australia. Two of ;
our consultants were Mr. E. Madill and Mr. Syd McDonald, membets of your profession. At
our public. hearmgs, we received assistance from loss ad]usters, most notably Mr. Peter
Chapman, President of the Loss Adjusters Institute of thoma, who came forward at a . '
publiec hearing in Melboume to press, crally, the Institute's submission concernmg loss ‘

adjusters.

LICENSING OF LOSS ADJUSTERS

In the discussion paper, the Commission referred to the possibility of unfaitll:aﬁd-
inadequate treatm ent of insurance claimants by loss adjusters. Reference was made __to 3
possible system of 11censmg or registration of loss adjusters, though doubt was expreé‘.e
as to whether 'the extent of the problem warrants such g costly and possibly meff'
solution’.] Mention was also made of & possible perlod of grace, after settlement
loss adjuster, within which an insured could change his mind and reogen negotla
though the value of this was also doubted..

At the publie hearing in Melbourne, Mr. Chapman sought to overcome th
doubts of the Commission concerning the need 'for a licensing system for loss efijust
He expressed concern about the possibility of .unskilled, inexperienced en_d_ )
unserupulous people teking part in insurance loss adjustment. He estimated‘thet‘_
were about 500 membere associated with the Chartered Institute of Los- Adjuete .

of legislation, prefersbly Federal legislation, to license loss



two stages. It first delivered a report titled Insurance Agents and

now workmg to complete the second stage, dealing with the O'eneral law

A claim toj cecupational regulation was also put forward. on behalf of loss
. _adjusters, ... It was not urged on the Commission as foreibly as were the claims
of bfokers and life agents. It did not meet with a favourable résponse from the
) insurané_e industry. While Iﬁpses on the part of the adjusters have been reported
. to the Commission, the imbrovement of standards should, at this stage, be left
' .. o insurers and to the se].t‘—fegulatory bodies which represent loss adjusters.4

. The Comm:ssmn's report on msu?énce intermediaries, and the decision made in

respect of the claim of loss adjusters, {lustrate the care that must now be taken to weigh

'the costs and benefits of proposals for law reform. One of the guiding prineiples which the
g_gg}mxssx_on accepted in making its reecmmendations was stated in the following terms:

Forms ‘of regulation which might have an anticompetitive effect on the
insurance industry or on any section of it should be avoided. Diminution of
' competition might increase the cost of insurance and adversely affect the range
and quality of services offered and on the development of the market in ~
response to the needs of the insuring public. The Commission accepts the



guiding philosophy of the Trade Practices Act 1974 (Cwlth), namely, that
interference with the freedom of competition is to be justified, if at ali, by the
-publie benefit which results from a particular form of regulation.5 N

In terms of the balance to be struck between the costs and inconvenience orf'
legislation and the problem being. addressed, the most serious issue involving insurance
intermediaries appeared to us fo be that raised by the number of broker insolvencies that
have lately marred the insurance scene in Australia. Between 1970 and 1978, 27
Australian insu:rance brokers collapsed. Their total losses amounted to $7.25 million. This
sum has doubled since the Commission’s report was delivered to the government. In the
ultimate, a large proportion of these losses must be borne by the insuring publie.

Faced with the collapse of brokers, significant losses and a number of other
problems, the Commission had to consider what, if anythirig, should be done. One
possibility, also urged upon us by brokers and their organmat:ons, was the introduction of
striet licensing requirements. The Commission- eon51dered that the costs of llcensmg'
would outwezgh the benefits that Jicerising would bring, even for the better regulat:on of" '
proved areas of difficulty : insurance brokmo Instead, the Commission recommended a‘
modest form .of regulation by way of reg:strataon of 3n5urance brokers, compliance with'
trust account rules end a scheme for eompulsory professional indemnity insurance. It was
believed that this scheme would be cost effectwe, would address positively the problem of
losses suffered by the insuring publie, but at the same time would avoid anti-eompetitive:
limitations and a costly bureauaracy. The administrative costs would be borne by brokers
themselves. It was estimated that two government employees only wotild be required-for
the new system. The Commission deeided that these costs were warranted by the
additional proteetions secured by the system of registratioﬁ, not only for innocent’
members of the public who unexpectedly found themselves uninsured and upprotectéd by -
the law, but also for the good name of honest brokers and of the insurance industry itself.:

Because of the high importance attached by the Law Reform Comrmssmn to'
cost effectiveness of legislative intervention, we were not convineced that hcensmg or
other regulation of loss ad]usters was needed at this time to solve the relatively few cases
of unserupulous practice brought to our notice. As you know, loss adjusters are licensed ip
South Australia, in certain classes of insurarice. However, a submission on behalf of loss
edjusters elaimed that the system there 'does not serve the purpose, as any person may
become a licencee merely by paying the requisite fee'$ Al too often iﬁ"th’e"_-phst,’
licensing provisions have become an ineffieient means of gathering a paltry amount of -
government revenue, whilst providing little real protection for the consuming publie. E



the consumer!, Explaining the government's position, the Treasurer

| propositions

Revxew of Commonwealth Functions requires ... crmcal exammatmn of existing

supervlsmn of the msurance industry.

£ Mtjhis debate, the points I want to make are two. The first, specifie to your
he insurance industry, is a simple one, If it cannot be established to the
n_pi‘_.go{remmen{: that a system of registration and modest regulation is needed
of insurance brokers (where there have been proved, important and persistent
rcitzlm ms how much less likely is it thata system of licensing will be accepted in the case

] sters, where the established problems of dishonesty, conflict of interests and
us- dealing are few and the problems (at least as shown to the Law Reform

ion} are more theoreticel than actual.

2 1 Secondly, and more generally, law reformers of the future and indeed the courts
and lawmakers, will become mueh more familiar with the economics of what they are
glqgl;t-_g-ndf much more aware of the economic impact of law changes. Clegrly, it will be an
ineffective use of public resources for law reform commiséions, Royal Commissions or
' E);her_sgproposing new laws to do so in complete ignorance of and indifference to the costs
of theit'-propoéals. If they adopt this course, they are almost certainly bound to conflict
with those forces in society determined to rope in publie expenditure and to diminish

controls over economie freedom. -

ALTERNATIVES FOR RESOLVING INSURANCE DISPUTES

Against this background, let me turn now to some of the proposals for reform of
the law relating to settlement of insurance claims, which the Commission is conSIdermg
before delivering, early next year, its second repert on insurance.
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One of thelgreat [;roblémé whit:-h arises in relation 'fo the settlement of
insurance claims, as well as other areas of the law, is finding the best way of settling
disputes. The bodies primarily entrusted with the power to resolve disputes are, of course,
courts of law. But courts ‘usualiy involve expensive legal procedures which ean rarely be
afforded by ordinery eitizens. Théir‘form'ality often causes fear and anxiety which
dissuade many members of the public from pursuing their real or gpprehended legal rights,
Legal proceedings may glso involve lengthy delays. They are particularly inappropriate
where the dispute arises through a misunderstanding. One suggestion received by the
Commissibn. to overcome these: proeblems in the esse of disputes arising out of the
adjustment of insurance claims was to give the Insurance Commissioner and Life
Insurance Commissioner authority to heer and resolve disputes informally. At present,
only the Life Insurance Comn;issionef desls with ecomplaints by insurance consumers and
then only on a limited and informal basis. Clearly the Commission will need to consider
this proposal very earefully in the light of the economie consrderatlons gbout which I have
just been talking. - ’
Another possibility is suggested by developments in the United Kingdom. Thére,
some insurers themselves have developéd & unique approach to the problem of enstfr’inig'
that elaims are settled fairly. They have banded together to set up ‘an independent’
Insurance Ombudsman Bureau. The Bureau is designed to give members of the publie, "Who
have insured with the companies concerned, en informal, independent and free procedure'
for dealing with their grievances. The Ombudsman is restricted to dealing with complamts
relating to personal insurance. I-Ie may not intervene until the normal complamts‘ _A
procedure of the eompany involved has been exhsusted. An insured is not entitled- o
commence court proceedings while a complaint is being heard By the Insurance
Ombudsman, salthough he is not precluded from taking the dispute to court if he'is
dissatisfied with the deeision of the ms'urance. Ombudsmen. Once a complaint is recéived

by the Insurance Ombudsman, the 1nsurer must give him free access to all the relevarit
files. The Insurance Ombudsman is expected to make & commonsense and fair décision
based on law and general insurance practiee and to do so speedlly and with a mmlmum of :

formality.

This United Kingdom initiative appears to be a welcomeé development in'ti
when governments are inereasingly looking to industry, and industry bodies such as your
own, for help in solving the problems which up until now have been dealt withzby
legislation and the imposition of regulatory controls. I hope that the insurance industryin *
this country will pay closé attention to the progress of the Insurance Ombudsman-in fﬁ;
United Kingdom to see whether a similar body might not also be appropriate to Austrahan ;

-

needs, to supplement legal rights.



qu1table to all the parties to the procesdings. In other states they are required
e law. However, only in New South Wales have tribunals such as these been
urisdiction to hear disputes arising out of & contt"act: of .insurance. The Commission
amining the question of whether similar teibunals in other states might not also be
Federal jurisdiction in relation to insurance contracts, if that can be done
mpatibly with the Constitution.. '

v One of the major problems which arise in relation to the settlement of elaims is
ome delay is, of course, inevitable if insurers and loss &d}usters employed or

'h_‘ld also ecompensate insureds for the decrﬁase in the value of their elaims through
1 tr.on.

3

In the United States courts themselves h&ve developed another solutmn in the

form of a new ecivil wronc, g of insurance 'bad faith'. The wrong has been deseribed in this

way:

Insurence bad faith lsw has jumped into [a] regulatory vacuum to provide a
useful and potent weapon for eonsumer protection. This judicially fashioned
remedy is one that imposes no taxes and creates no new bureaueraey. This new
weapon — eommonly referred to as the insurance bad faith law suit — allows an
aggrieved policyholder to bring the offending insurance company into ecourt apd
seek damages for the wrongfully withheld insurance policy benefits plus all
further damages for mental anguish or economic loss, proximately caused by
the insurance company's bad feith handling of the elgim.5’
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A principle somewhat similar to this one probably elready exists in Australian
law. At common law, both insurer and insured are required to"act in thé utmost good f&ith ;
in their deahngs w1th one ancther in relatmn to a contract of insurance. It is often :
thought that this duty is only important at the commencement of a contract of insurance:
At that time it imposes an obligation on the insured to disclose every material fact whieh
is icnown to him. Although no Australian court has applied the duty of good faith to the
conduc;c of the insurer in settling a ciaim, Mr. Justice Stephen, in the High Codrt of
Australia, has indicated that he believes the duty of good faith requxres an insurer to have
regard to the mterests of an insured in settling a claim.9 Leg:slatlon may be requu'ed to
make it clear that Mr. Just:ce Stephen's statement of the law is gwen general application.

CONCLUSIONS
I want to close by returning to the issue with which I.began.

In reminding us of the need to look at the costs as well as the benefits of
proposed government regulatxon, the important economist Milton Frledman and his Schcolt
are plamly right and they do lawyers & service. Lawyers tend to tak as if ']usuee' S
beyond any price. It is not so. People in the business of lawmakmg will mcreasmgly have '
to pay regerd to the cost as well as the beneflts of what they are doing. We must a}l:
recognise that there arg some legal complaints which will probably not be solved because'
to solve them will cosf" too much, At the same time, in doing these sums we must not losel'
sight of the broad prmc1ples which form the very basis of our society, No-one I know says;.
we should tot have laws against murder, fraudulent misrepresentation and the other'
expensive pa.raphemaha of the state s1mply because statisties show that only 0.0196 of the
population will be murdered or suffer in this or that way. Plainly such an approach'

(dietated by dollars and cents alone) would be unecceptable. Costs will always be'
necessary if the foundations of our society are to be preserved. Where the line is to be

drawn requires judgment and choiee,

1 hope what I heve said to you today will convince you that the Law Reform
Commission is alive to these issues in facing the difficult task of developing laws which :
will meet the needs of all Australians. I hope that in developing the po].icy thinking of your_
own Institute concemmg future laws, you will also turn your attention {as you do in your
daily lives) to the rude necessity of doing the sums.
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