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~ Ifind the easiest job in prepering for a seminar such as this is to write the title
‘of one's piece. I am one of those people who has something of & pénchant' for writing
-by—i_ipes. Yet it has been my {ate over the past six years to be required to also prepare the .
.-‘hs.;fc;iicogi,r' in copious detail. On this occasion, I was deprived even of the small pleasure of
de{ri:éi:ﬁg a title for my piece. The title proposed, udges to the Reséue', chosen by the
organisers, was so provocative, I had to let it stand. The tedious business of preparing the
essay was all that lay before me. But I want to say at the outset that 1 speak neither for
the-ﬁ jdcges, nor for the Law Reform Commission, nor for the Admipistrative Review
Cod-'n;c-il (of which [ am a member). Such views as I cautiously put forward will be my own,
cnly.

The way in which the program is structured by the orgeanisers of this seminar
 seems to suggest that there are two options for change in the present syétém of dealing
with-the eomplaints of aggrieved citizens against government and its sgencies. These, it
may be suggested, are the judges or public participation. I cannot sccept such a
hypothesis, if it was intended. Clearly, the range of procedures open to the pggrieved
citizen and the alternative institutions that may cope with his grievance, are much more
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varied. They include (as has been suggested by 'the_first session) the improvement of
avenues of redress afforded by the Cabinet, Ministers, Members of Parliament and Local
Couneils, internal publie serviee review, Public Service Board serutiny and review by the
Ombudsman, To this armoury must be added the workings of the pblitical parties
themselves, and a most potent, if sometimes heevy-handed weapon, the media: with its
ever-ready willingness to expose bureaucratic blﬁndering and promote citizen well-being,
so long as the latter happens to coincide with a good story or a good picture. In the
variety and range of remedies 'available,' lie hope for the aggrieved citizen. The more
remedies, the more likely it is that ultimately, a person suffering from injustice, if
sufficiently determined, will have wrongs righted.

You will be relieved to Enow that I am not here tonight solely to cavil at the
apparent dichotomy of the program. Nor will I quibble further about the options for
change that are avajlable to improve the means of redress open to the aggrieved
citizen.l There is more than enough to talk about under the provocative topie, chosen
by others, 'Judges to the Rescuel.

One of the happiest developments of law reform in the Commonwealth's sphere

in Australia in recent years has been the generally bipartisan appreach to the subjeet of . -

" administrative law reform. M'ajor reports were commissioned during the Gortg'ﬁ:”ﬁ
government and tabled during the McMahon government. Their implementation be'gfirgv
under the Whitlam govétnment and have continued under the presemt Administration. 1
refer, of course, to the ‘package' of administrative law reforms known for convenience as «
the new administrative law'. This ‘package’ has seen:

. the establishment of an Administrative Appeals Tribunal (AAT), designed to .

provide a general Federal tribt_mal for appeals against decisions of Commonwealt!
2 S

officers in matters committed to its jurisdiction;

. the ereation of a general Administrative Review Council, designed to monit(}:i"_
current administrative law and practice in the Federal sphere and to push forwar'd{_:_ .

o

the development of a consistent system of administrative review;

appointment of the Commonwealth Ombudsman as a general Federal commissjoner .
4 )

for grievances;

reasons for administrative decisions;5




1:0f these reforms, particularly in aggregat—e, has elicited gasps from some
- e'l',\.;ers.s ‘This is perhaps even more remsrkable because administrative law
row-decidedly in fashion. One of the Ministers appoiﬁt_ed by President Mitterand
iange. of. government in France, M. Anicet Le Pors, is specifically designated
. Administrative Law Reform. He is a communist, one of the three in the new
dministration. He tackles an ‘administrative law system which is sophisticated
. stablished. The Australian Federsl experiment, though new, is certeinly the

prehensive in & common law country.

t-the recent Australian-Legal Convention in Hobart in July 1981, papers by the
“English-authority, Profegsor H.W.R. Wade and Lord Chief Justice Lane dealt with
fifinistrative-law developments in England and. Australia. Lord Lane was full of praise
pération of the Administrative Appeals Tribunal, describing it as having powers
cess of gnything hitherto dreamed of in the United Kingdom'. He described the
fforded to the AAT to edjudicate on the merits of = decision and even the

-1 see that these Acts were heralded by Senator Missen as measures which help
to -‘bring us out of the jungle of administrative law and help to put a little
- civilisation in that area. They provide for people who have an administrative
. -decision and want an appeal against it, an idea of where to go and what they
should do: they put some simplicity into the law which is applicable to the
situation. ...' We are still in the jungle in the United Kingdom and I speak as one
- who has 'only been released from the jungle on parole for a short visit to your
eouniry and must seon return. It has not been possible for me, unhappily, to do
more than grasp the merest outline of your great legislative changes., ...This
radieal approach of yours to the jungle is one which I view with astonishment
and admiration. There is no. doubt that at least in all countries operating under
the Common Law system there is the sar:ne,object in mind. That is to achiéve ]
proper balance between on the one hand the legitimate right of the individual to
be treated fairly and on the other hand the necessity for the edministrators to
be able to make decisions without having & judge breathing down their neck all
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the time. You seem to have taken the guick route — almost the revolutionary
route — by means -of these statutory enactments. We in our laborious fashion
tend to proceed more slowly, feeling our way from decision to decision,
gracdually enlarging or extending the existing principles.7
The Administrative Appeals Tribunal deserves these words of approbation from this high
English judicial guerter. The Tribunal has cobed with its establishment phase remarkably
well. The .establishm ent of & new national Tribunal with wide and novel powers end &
constantly growing catslogue of new jurisdietion is remarkable enough in itself. The
figures provided in the annual reports of the Administrative Review Council demonstrate
the large and increasi'ng numbers of cases coming before the tribunal for review under:an
ever-expanding veriety of Federal enactments. These eniactments range from those that
give rise to the controversial hearings under the Broadeasting and Television Act and
Micration Act to the much more humble review of administrative decisions which takes
place under the Defence Force Retirement and Death Benefits Act, the Home Savings
Grant Act and various Bounty Acts. The range of Commonwealth legislation continues io
expand, The variety end significance of administrative diseretions expand with it. Thie -
value of independent, careful review by the AAT is sufficiently obvious to the num erous.”
litigants who have come before it that the jurisdiction of the AAT has continued steadily”

to expand and the caseload to expand with it.

It would be presumptuous of me to expound on ‘the high standard of
individualised justice accorded to citizens aggrieved against Commonwealth
administration by members of the AAT. Not all are judges, though some are, and all are
bound to ect in & judicial manner, according the parties before them a fair hearing. The
~ tribunel is entitled to determine the appeal de novo, on the material placed before the
tribunal éccording to the Tight or preferable' decision in the case.> But quite spart
from these praiseworthy elements at a2 miero level, there areé a number of macro
considerations which should be weig‘Bed in mssessing the value of a general administrative
review tribunal. First, there is the value of such a tribunal, in those cases whieh do not
come up for appeal, as an educator of administration. It states and explains the geﬁeral
orinciples that should be observed in fair administrative practice. Reasoned-
decision-making, the patient explanstion of the law, the careful sifting of the faets, the
epplication of the law o the facts and the detailed statement of the fair and impartial
approach to administrative justice can have a value far beyond the facts of the particiﬂar
case before the AAT. There is rio doubt that many Commonwealth departments have
improved their administrative proced’ures either a5 a direct result of comments o
clarification provided in an AAT decision or es a result of preventative self-scrutiny, set
in place by the obligations of new aceountability to judges imposed by the Administrative
Appeals Tribunal Act and, for the past year, by the Administrative Decisions (Judicial -
Review) Act.



hf_‘s{ec,dnd impact of the AAT which has been highly beneficial, beyond the
he immediate litigants, has been its facility to 'flush ocut' the details of

ister, under statutory language of the greatest genersality, that the detailed poliey
ions-to immigration officers were disclosed. In turn, the eriticisms and comments
A ‘members in the course of reviewing particular deportation cases led on to
t16n=§ and elaberations of the ministerial policy, which has now gone through three ‘
urthermore, the new pblicy was considered by the Cabinet and tdbled in the
ai*l'iaméntu-“,l‘_n.this way the AAT has contributed directly to greater openness in policy, in
‘marner t_‘h‘;at is beneficisl not only to the litigants who come before it, but also to all
potential l_i_;ti_gants, the whole migrant community and indeed the whole Australian
c Mér'ri‘r’riunit\y'_' '_comprised as it is now of such ethnic and cultural variety.

_ A third contribution of the AAT is more tentatively stated. In order to cope
with-‘the ‘nature of its jurisdiction, involving sometimes review of subject matter of
rélatively little finaneial value (such as éompensation for loss or damage.of items in the
post) he AAT has felt forced to explore in its procedures new means of saving costs. Its
mnovatmns may come, in time, to encourage greater inventiveness in the general courts.
The’ AAT has, for example, experimented with telephone conferences for the purpose of
i interviewing witnesses at long distance. In a large country, where the costs and
inc_onve.r_\ience of travel are great, who can doubt that the future of litigation will involve

the greater use of telecommunications? Similarly the AAT has been innovative in its use
of _prelim‘inary conferences. [ believe that the costs of litigation will force modificat‘-i_gps
upon . at- least some classes of adversary trial and that more conciliation will be
encouraged by court procedures, both to eope with the pressures of business and to tackle
the underlying disputes that sometimes are ignored in the epplication of current adversary
procedures.
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~ Both in dealing with the grievances of individual citizens in a public and
reasoned way, and in contributing to the improvement of administrative justiée generally,
the AAT has made notable contributions in the Commenwealth's sphére. Its example
should certainly have the elosest possible serutiny by State colleégues. The New South
Wales Law Reform Commission dehvered a report in 1973 proposing a scheme of
admlmstratlve review for NSW broadly mmllar to that now established in the
Commonwealth's sphere.g It suggested an Advisory Council on Public Administration;
with functions similar to the Administrative Review Councit and g Public Administration
Tribungl.” Legislation has been foreshadowed to implement these proposals but no
legislation has so far been mtrodueed. I assume that in his finel report on the review
of New South Wales Governm ent Admlmstratmn, Professor Wilenski will chart the road
ghead for this State.

EMERGING PROBLEMS

It is mot surprising that reforms so radical and pervasive should preduce’
problems and controversy. Indeed it would be remarkable if they did not. One chance to
review the 'package' in an international setting was provided by the conference of the
Association of Schools and Institutes of Administration held in Canberra on 13 July 198].
Mr. Justice Else-Mitehell, who gave the initial thrust for administrative law reform at the
Third Commonwealth Lefw Conference in Sydney in 1965, chaired the séssion in Canberra
in July 1981. Mr. sttice Brennan, former President. of the AAT and now a Justice of the

. High Court of Australia, delivered a refleetive paper, 'Administrative Law : “The
Australian Experience'.

After reviewing the Federal legislation and institutions, Mr. Justice Brennan
pointed to a special feature of the powers of the AAT. Within its powers to review the’
merits of a bureacratic decision and to substitute its own decision for that of the
aedministrator is & specially wide power actually to review and rescrutinise the perfeetly

lawful policy of the elected government:

From time to time the Minister has changed the poliey by which he governs the
exercise of his discretion in [deportation] cases and the Tribunal had to
determine whether it would follow the Minister's policy chenges. It is entirely oy
within its legal powers to adopt & policy of its own. ... On occasions the '

Tribunal eppears to have given little weight to a Ministerial poliey which it

thought to be too harsh or rigid. And thus tensions have surfaced generated byh"_
the exposure of a Ministerial discretion to review by an 1ndependent
quasi-judicial tt'lbllnal.ll




re the countervailing advantages of AAT review to the improvement, on a

d-front. of primary administration?

wa does a government confide te an independent tribunal the review of a
discretionary power without abdicating to that. tribunal the ultimate political
power to formulate the policy by which the exercise of the discretion will be
ruided? To me that has been a fascinating conundrum of the new administrative
- law. The answer affects the extent to which jurisdiction can be confided to the
.= tribunal, and the extent to which the individual cen participate effectively and

by right in the making of administrative decisions which affeect his interests.12

THE AAT AND RESPONSIBLE GOVERNMENT
" ‘"Some of the diffieulties of principle that could emerge frem the novel
. jurisdiction’ of the AAT were explored at. greater length in a seminar held at the
Austrédlian National University, Canberra, on 18-19 July 1981. Organising the seminar was
ANTU Professor Demnis Pearce. The seminar was attended by Mr. Justice Brennan and a
number.-of Federal Court judges, including Mr. Justice J.D. Pavies, President of the AAT.
The Commonwealth Ombudsman (Professor Jack Richardson), the Chairman of the
Administrative Review Council (Mr. Ernest Tucker) and a number of praectitioners,
government officials, academies and representatives of consumer organisations met to put

the new federal administrative law under the microsecope.

- . One paper written by me reviewed a number of cases in which the AAT had
recommended reversal of Ministerial deportation decisions, notwithstanding the general
government policy that & migrant convicted of g drug-related crime should be deported. 1
Pointed cut that the Federal Court of Australia had made it plain13 that the AAT was
obliged to consider not only the faets and law in cases coming before it (in the way
entirely familiar t6 judges and courts over the centuries) but also government policy.

[
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The obligetion of a quasi-judicial independent tribunsl to review frankly end openly
government policy, determined at a high level, poses special difficulties which have not .
previously been faced by the courts. Among the difficulties I listed were:

. the apparent problems for the democratic theory of Ministerial accountability and
responsibility of unelected judges openly and avowedly reviewing policy determined
by elected Ministers; .

. the creation of a pessible 'dichotomy' between decisions mede by the AAT and
decisions of pﬁblic servants, more faithfully and unquestioningly applying lawiul
Ministerial policy; .

. the limitation on the membership and procedures of the AAT whieh restricted any
realistic, effective, wide-ranging review of government peliey by it; and
the po;cential damage to judiecial prestige of the frank involvement of judges in
debates over controversial matters of publie policy.

The AAT has been most veluable in the identification of government policy and in
pursuing the substance of administrative justice rather than being content, as lawyers
generslly are, in examining compliance with its form. But in developing the AAT to be a
general body for the review of Federal administrative decisions, it will, as it seems to me,
be essential to 'come to grips with the proper relationship between elected policgl( makers
and the independent tribunal’:

When an unelected tribunal begins to evaluate, elaborate, eritiecise, disting'uis’_:tz T
and even ignore particular aspects of a Ministerial statement openly arrived at
and even tabled in the Parliament, the lines of responsible government have
become blurred. True it is, the Minister may have the remedy available to him...
He can clarify a lawful policy to make his intentions plainer. He can progos_é:iq_
Parliament the amendment of the Aet. ... More frequently, the response is .
likely to be a frustration with the AAT, a feeling that it has over-stepped the. -
proper bounds of an unelected body end a determination to retaliate either by
limiting its jurisdiction to inconsequential maftters {largely free of policyl).or
even,in the migration aree, of rejecting its deeisions, framed &s they are in:the-
form of a rec:ommend_eil’tior_a.l4
My paper went on to suggest, as I do now, that there may be problems in the developm?nt

of two streams of decision-making:




policy by an independent tribunal may be both inevitable and desirable. ... But
g 'at‘ ‘a discordance between the approach in the tribunal and the spproach

of those public servants who can only in the most grave and exceptional
umstances feel the-msel\_re's asfree as the AAT is to question, eriticise and
o ’tf from clearly established government policy, particularly when laid down
t-iy_:théir Minister. ... Astenishing to the lay mind, brought up in the traditions of
y-d}c;',al deference, will Be a head-on conflict with a earefully formulated and
rfectly lawful policy of a Minister reached after thorough inquiry and
‘onsideration by him of expert, community and political representations.15

Inkeeping with the current media vogue in reporting legal matters, some of the

tioned comments were recorded as if a criticism of the AAT and its members,

r'than an exploration of important questions of legal and constitutional principle. -
Typical was the comment of Peter Robertson in the Sun Herald:

- we cannot ,_jé'ly on the judiciary to proteet us from-ven‘al, self-interested or
~incompetent politicians, who can we rely upon? If this js what a law reformer
. “thinks sbout the issue, what can we expect from .the true-blue legal

conservatives? 18 ) : '
The_'i;ngeral. Attorney-General, Senator Durack, felt moved by the way my observations
were. deslt with in the media, to issue a deserved statement of praise for the valuable role
'of ‘the. AAT, Tt was, he said, 'providing the citizen with an independent review of
_-government decisions which direetly affected him'. Senator Durack pointed out that: .

. the AAT was operating under powers which Parliament itself had conferred;
the review of government policy was a difficult question and had erisen chiefly in
the rather special area of deportation cases; X
. the AAT had made it clear that whilst not bound by government poliey it was
earefully taken into account in every case; and;
- it was the responsibility of Parliament to spell out the criteria by which the
. tribunal judged the decisions of the government coming before it.
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There are many other topics fhat couid be considered in this review of the AAT. Though
not strictly 'rescue by the Judges’ and thoygh some of its members are not judges at all,
the AAT does represent the judieial model in operation. Its work is now being
supplgmented by eases brought under the Administrative Deecisions {Judieial Review) Act
in the Federal Court. Those cases have giready demonstrated the very ample language of
the Act and the width of its provisions, beneficial to the aggrieved citizen. Some of the
results have been surprising. In June 1981 a decision of the Full Federal Court dealt with
the requiremenf to give public servants an adequate hearing before the Public Service
Board could aet to suspend or dismiss them. In July '1981, Mr. Justice Fox held that a
decision to pass or fail a candidate for a statutory examination was a 'decision’ within the
meaning of the Act and thus susceptible to being reviewed by the Federal Court of
Austrelia on eriteria of fair brocedur‘es stated in the Act. It is too early to assess the
operation of the Administrative Decisions (Judicial Review) Act. Its effeet is likely to be
less pervasive, but sometimes more dramatie and unexpected, than the decisions 'on the .
merits' made daily by the AAT in the jurisdiction specifically assigned to it.

I turn in the remaining time availeble to me to consider briefly the complex o

questlon of damages in the eourts for wrongful admlmstratwe acts.

DAMAGES COMPENSAT{ON
e

Damages, that is, the obligation to pay money to an aggrieved party, represent
the traditional remedy of the common law of England to redress legal wrongs. In our legal
history, it required the development of an entirely different court system, to generalte
other remedies, such as injunetions, declarations of right and ~orders requiring the
performance of specifie conduct. The Enghsh law of torts, which we have mher:ted"
Australia, has been profoundly influenced by, and on oceasions distorted by, ltS rehance on

-the payment of damages.17 The sociel purposes of damages are at least two—fold fu'st =

to compensate the aggrieved party for actual losses and out-of-pocket expenses or for'™
intangible demage. Another purpose is to encourage compliance with the law by prov1dm°‘
& sanction against breaches. It is in this sense that the award of damages to a parttcular

aggmeved party can represent 'public poliey in disguise’. 18

Courts in many countries of the Commonweslth of Nations have made it clear,
mcludmg recently, that the mere fact that a government official makes an mvahd'
decision causing loss to an individual citizen, does not of itself give rise to .a cause of
action for damages against the government or the official. Only if the mvahdxty of the
official eonduet is accompanied by a recognised civil wrong, will the losses suffered by’
the individual citizen be transferred to the whole community by s verdict against the



galitradition no general right to damages, compensation or otherwise, developed
atuesses of official error. True it is, sometimes the Constitition imposes obligations
mpensation, as the Australian Constitution does in the case of the acquisition of
fj'-for purposes of the Commonweslth. Particular statutes may impose duties on
fficials, the failure to perform which will give rise to liability in damages.zz
irtsstoo have been developing this area of the law. By expanding the notions of the
gligence, a number of important decisions in Britain, Australia and New Zealand

cently pushed forward circumstances in which the aggrieved citizen can recover.

‘Borstal officers in England were held to have owed a duty of care to a nearby
resident to exercise a proper supervision of boys in their charge, since it was held
reasonably foreseeable that damsage to nearby property would oceur if they failed
4o do s0.23

- “Arlocel authority was held to owe a duty of eare to eventual owners of houses

arising out of the negligent inspection of foundations which subsided, the inspection
24 ’

being required by statute.

-« A Minister of the Crown in New Zealand was held to be arguably liable for a duty

of care owed to a Japanese company which had suffered economic loss as a result
- of an invalid refussl to consent to g licenee, The mere invalid exercise of statutory
~.powers would not support a eclaim for damapges. A case based on negh‘génce,

-however, was allowed to proceed.25

"+ In South Australia it was held that damages could be awarded to a farmer against &
“government department for negligent technical advice, which led to the farmer's
purchasing land for sheep farming. The ease is under appeal to the High Court.28

The position at p-resent seems to be that the government and publie authorities
are liable for damages suffered by ordinary citizens if their invalid action:
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. involves a recognised cause of action, such as negligence, trespass and so on;
. is actuated by malice or personsl spite; or
. arises from the blatant exeess of power knowingly exereiset:i.z'7

. As recently as February 1981, however, in a New South Wales appeel, the Privy Couneil
has made it clear that there remain aress of unlawful administrative sction for which
there is simpljz no lability in damages. In that case, 8. planning authority imposed a
restrictiqn which wgs arguably uhlawful beeause in breach of natural justice or as a result
of a mistake of law. But the restriction was imposed in good faith and no independent
legal cause of aetion srose. Though heavy financisl loss wes suffered, and though the. .
court would set aside the error, no compensation for consequential losses would be. -

ordered.zg‘

The growth in the functions of the administration and the stark contrast of
some citizens recovering compensation from the government and others not, have. - -
combined to raise the guestion of whether a new prirjciple should be found so that the risk:
of wrong or unlawful government activity is spread throughout the community and not.: :
borne by those upon whom it presently falls, without redress. The anomaly that has arisen: ’:
in the law by which compensation can be secured from the government for
maladministration which is also neglicent (but no compensation secured for illegal condﬁct_
which Is not negligent} is so glaring as te suggest the need for some reform action. The
existence, in other legal systems, of much wider rights to compensation for aggrieved
citizens has become important sinee Britain, the source of our legal system, entered the .
European Communities. The contrast between French law which permits recovery if state
sction. results in individual demage to a particular eitizen, whether or not there is
fault30 and English law is now shown in high relief.

As a holding measure, and temporary remedy, in some cases, for this problem,
provision has been included in mest Ombudsman legislation, including that in Australié,
for the Ombudsman to recommend ex gratia payments to compensate persons suffering-lgs
a result of wrongfwl actions of administrators. 1 i some of the cases :whezfé
recommendations are made, a legal ceuse of action might arguably also exist. In ma'r-l's',-
there is no legal redress and the recovery of money compensation depends on official
reaction to the Ombudsman’s recomm endation, -

Because of this unsatisfactory state of the law, & number of mqumes have.
recently addressed the issue of what should be done. In New Zealand, the Pubhc and
Administrative Lew Reform Committee has presented & report on 'Damages in.
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15t1-at1ve'L&tw"‘?'2 In Britain a review of administrative law by a committee of

Jeavinhg reform to the common law, given that the judges have glready indicaeted &
willingness to extend the scope of remedies to cover the ares where the citizen is

not compensated;

providing reform by piecemeal legislation i.e. providing definite schemes of
compensation to protect the citizen against risks of error arising under particular

-statutes; or

re orm by general legislation adoptmg an entxrely new principle- of ecommunity

: 1e:New. Zealand comm}—xftee favoured the piecemeal gpproach. The British committee has
sted that a better approach to reform may be by the establishment of a general

Any person who sustains loss as & consequence of a decision or determination of.
: a public body which materielly affects him. and which is for any reason ultra
vires the public body coneerned shall be entitled .to- claim compensation in

accordance with the provisions of this Aet.34

There:are many problems which attend the adoption of such a general pfinciple. The most
¢bvious is the cost -involved. Many consequential issues would also have to be faced. It
may-be easy to ealeulate a loss where a trading licence is wrongfully cancelled. But-where
a licensing authority refuses.an original application for a licence on an invalid basis, there
may be no certainty that the licence would have been granted, if t‘he authority had acted
on a perfectly lawful basis. How will compensation if any be calculated in such a case?
Economists will tell lawyers that the provision of general compensation entitlements
reises an issue of priorities. Is it better to spend scarce publie funds providing
compensation to the citizens who suffer? Or is it better to spend the funds on education,
roads, defence and so on, ignoring citizen losses, or putting them down to the price of
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living in & complex society governed by complex legislation? Reecent legal reviews of this
_ topic make the point that a new approach to risk theory must be worked out if we are to.-
shift the risk of administrative error generally from the individual to the govemment.35

This raises a8 number of questions such as why proprietury,interes'té are being .
protected by a risk theory before in‘erests in physical securitir or libérty and
why redress for lawful action should precede that for invalid government
action. ... It is conly when the general conceptual framework in whieh reform
will operate is established, that one can rationally test the application of that
reform within specific substantive areas. Further damages should not be
thought of simply ss something to be 'tacked on to' the existing structure. The
provision of eompensation may well have a significant effect on the way in
which that area operates. This should not be .lost sight of in the desire to

compensate the specifie deserving case.36

Few people nowedays suggest that, eriminality or malice apért, the individual officer of
administration should be personally liable for the damage caused by his unlawful or invalid
administrative ‘decision. The old principle that the policé force was not liable for the
wrongs done by the individual constable, because he was an independent officer, has now
suceumbed to the genersl principle that the einployel_‘ should normelly pick up the
tab.3? Therefore, theﬁ_éﬁmagersfpenalty will rarely act as a diréect and immediaté: =
Sane_tion to the administrator himself.'That is why some observers say that we should™.”
persist with cheaper and more accessible remedies for administrative wrongdoing. On this’
view, either through the OCmbudsman or an informel speedy ftribunal, we should:+"
concentrate on remedying wrongs quickly rather than providing another source of
expensive complex litigation. The argument rings hollow for those who suffer financial
loss by reason of unlawful government action and esk why they, unaided by their fellow
citizens, must shoulder the burden of the occasional error that must occur in publie
edministration in a busy and eomplex world.

- Briefly and somewhat superficially, that is a review of the compensation issuét
In due course the Administrative Review Couneil will report-on this topic. But if progiess
in this area sppears to be slow, the reforms elsewhere in Federal publie administrativ
law have been rapid and dramatie. Clearly, they deserve the attention of these Institutes.:-
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FOOTNOTES -

“Member of the Administrative Review Council. The views expressed are the

-author's personal views only. -
1 have used the word 'eitizen' because it is used in the titlé of the seminer. Iam
aware that this is not a satisfactory expression, particularly in a country-with a
large population of non-eitizen resi(?ents, such as Australia.
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