THE SECOND AUSTRALASIAN CONFERENCE ON CHILD-ABUSE

' BRISBANE, 23 SEPTEMBER 1981

KEYNOTE ADDRESS NO. 6.

CHILD ABUSE : WHAT CAN THE LAW DO?

The Hon, Mr. Justice M.p. Kirby
Chairman of the Australian Law Reform Commission

September 1981



BRISBANE, 23 SEPTEMBER 1981

KEYNOTE ADDRESS NO. 6

CHILD ABUSE : WHAT CAN THE LAW DO?

The Hon. Mr. Justice M.D. Kirby
‘Chairman of the Australian Law Reform Com mission

rence ‘as a place where people got together who 'individually could do nothing and
ectively could agree, that nothing could be done.

- In the area of child abuse, and in particular in the subject assigned for my talk,

titutions and personnel. Indeed, there are some who feel that the lawyer's
ervention, in at least the majoritjr' of cases of child abuse, 1s positively
hter-productive : likely to undermine rather than to reinforce the relationship between
e using perent or guardian and the abused child, Certainly, the fundamental problem
“Which: the law faces in dealing with instances of child abuse is that it oceurs, usually, in

ie'télationship between péople linked by blood. That link esnmot be erased by actions in a
curtroom. The sbused and the abuser will continue, whatever the law says or does, to be
‘borded by blocd. it is in cases of tHis kind that the law's interventions must be specially
careful and sersitive. Otherwise, like Rosenerantz and Guildenstern in Hamlet, we .
'iawy_ers, pollee, judges and magistrates run the risk of stumbling foolishly on to the stage
-of personal relationships, adding a few irrelevant words to the drama and then shambling
haplessly off, whilst the meajor dramatis personae remain, seeking to sort out their

personal relationships despite our intervention.
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' The pepers already produced to this conference, and those still to come,
diselose the range and variety of child abuse. Un'forttinately, extreme cases of abuse can
lead to the death of the child. Other cases can lead to repeated physical or other damage.
Sexual interference, even in our comparatively liberated age,'can leave scars which may
never be erased. The law, speaking for the whole of society, and seeking to state society's
minimum Standards, must stand ready, sometimes, to punish the wrongdeer, to prevent
repetition, to uphold proper conduet and to point those with problems in the direction of
those who can help. 1t must do so, even at the risk of doing occasional damage and
complicating the situstion. For if it is to stand idly by, a particularly vulnerable group of
vietims may suffer and'particularly una’ccebtable conduct may go unadm onished.

When I accepted the invitatation to deliver this address, I assumed that I would
" be in a position to speak to you today about the recommendations of the Australian Law...
Reform Commission on the subject of child abuse. The Commission received a reference
from . the Co‘mménwealth Attorney—Genersl to prepare a report on the reform of the ehild
welfare laws of the Australien Capital Territory. In Australia, the law goveming chi_lq_:,.,;' '
abuse is -basically State law. I am a Federal officer and head of the Australian Federal}
Law Reform Commission. The Federal responsibility for this sﬁbject is substantially_:.‘._.”_
confined (outside the area of the provision of social services) to the Australian Capital .
Territory. It is in that Territory thet we have examined the subject. We have produced a B
report which will short}ﬁ?gp"be received from the printer. It must be tabled in the Federal .
Parliament by the Attomey-General. Its tabling can be anticipated before the end of the .

current Session of Parliament. But the Attorney-General has ot yet received the report..
ard it hes not yet been made public. In these circumstances, T know that you wiIi
understand that it is simply not possible for me to disclose in detajl the recommendations
of the Commission. This is frustrating, of eourse. But there remains plenty for me to telk...
about. In the course of our inquiry we had to examine legislation throughout Australia on
the subject of child abuse. We were required to amalyse the issues that must be addressed
in every jurisdiction when lawmekers and those who advise them turned to fece th
question : what can the law do to respond 1o this most difficult and vexing of the problem
of protecting children's welfare.



It was so, he claimed, 'because we are never quite satisfied.! Strength is
statement, in the cantext of child sbuse legislation, by a number of recent
fralig.-In Vietoria, the govemment announced its intention not to proceed

T sNew South Wales, & new Community Welfare Bill has been published and was on
f-.the New South Wales Parliament when it was dissolved for the recent
ontained comprehensive provisions ‘foll_owing a most thorowh review of
rislation. In.the Capital Territory, the Law Reform _Commission's,rej:_)ort will
W before- the govemnment, with major propesals- and ar entirely rew draft
:committee of inquiry has been established in the Northem Territory to carry
e;v,ie'w of the laws of that Territory.

eneral of Health and Medical Serviees. The amending Act also included other
-establishing the framework under which action could be taken in the childs.

itiative was taken here in Queensland by the production of a short booklet by the
riating Committee on Child Abuse established by the Queensland Cabinet. This

wintroduced by the former Minister, Sir William Knox, explained. in simple and
anguage. the provisions of the 1980 amerding Aect and the procedures to be
ollowed by.medicel practitioners complying with that Act. I applaud this innovation
jecause all too frequently legislators, even in the realm of socially controversial
eg ation that secures coverage in the media, assume that those affected by new laws
q'méhow get to know of them by a magical process of osmosis. The law deems everyone
o:fknow the law. Realism requires us to scknowledge that even diligent and expert
awyers find it difficult nowadays to keep pace with the rate of legislative change,
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Beyond the 1980 legislation, the Queensland Minister for Heelth rec'eht]yu_ o
amnounced further moves to tackle the problems of child abuse in Queensland. On 14 me

1881 he announced his intention to seek State Cabinet approvel for legislation 'to give
police and doctors mome power to ensure vietims are taken into care, when they have
reasonable grounds' to suspect that 'they hmve been maltreated or neglected.? Mr. -
Austin said that he believed that the 81 cases of child maltreatment reported in the last .« -
six months of 1980 were rr'lerel_sr ‘the tip of the iceberg’. He &lso said that, to disguise:a. =
pattem-of child abuse, sorme parents 'shopped around', attending various doctors arnd
hospitals. Others escaped reporting by eontending that the damage. done was merely - o
diseipline of the child, Mr. Austin recently informed me that the jnitiatives ennounced in -, »
his press release are still under the consideration of the Queensland Govemment.3
Initiatives at the legislative and ad ministrative levels parallel important research that has.~:
been going' o in this State, to expand knowledge of the patterns of ehild abuse, and the . -
symptoms that should be looked for, I have no doubt that many members of this. .
conference are aware of the important researchbeing done by Mr. Nixen and Dr. Peam of.-5
the Department of Child Health in the Royal Children's Hospital, Herston: -

To the speetrum -of acute physical violence, thermal injury, sexual abuse;
deprivation and poisoning, has been added the subacute concomitants of;-:
dermatitis and infection and araemia, Nutritional neglect ... is also part of tha
syndrome. In recent years it has been further eppreciated that general negl'écfj
for a childs wellbeing and safety, and specific acts of abuse are spectral » - -

variants of the same syndrome.%
Now a further extensive study in Brisbane has identified the pattem of non-accidentsl !
iramersion in the bath, It is e particularly diffieult instance to categorise as 'child abuset.:::
because unlike sfute physieal trauma such as a_head blow, the post-injury signs are-moré-
difficult to diseem with certainty and to fix with serious legal ednsequences.b T

Having established that lawmakers in this field are 'never quite satisfied “Iz" -
propose to devote the balance of this talk to an amalysis of current law and practice in the ::
States of Australia, to identify a number of the specific topies which confronted our study -
in the Australian Capital Territory, to rehearse the arguments for and against compulsory” -
reperting and to mention some of the issues to which legislation on child abuse must be-
addressed. I do assure you that it is not an aeademic subject in Australia fo go over this
ground. As I will show, a large number of jurisdietions in this country do not provide for
compulsory reporting of suspected ceses of child sbuse and such legislation as exists
varies signi ficantly from jurisdietion to juirisdiction. ' '




ing Legislation. In Australia, a great deal of legislation has recently been
r to the reporting of child abuse, definitions of child abuse, specification

wmmary of the main provisions. There is no reference to criminal offences-
&3 incurred in this eontext. It might be noted that Tasmania is the only State in
fich hasa separate Act dealing with child abuse. In Mew South Wales, South
ueerslard and Tasmania, legislation provides that medical practitioners have
duty to report where evidence of maltreatment comes to them in the course
fessional duties.f In South Australia the classes of persons required to make
eliide- ot only any medical practitioner but also sny registered dentist, any
‘T énrolled nurse, any reglstered teacher, any member of the police foree and
_mployee of an sgency established to promote child welfare or community
“In~Tasmania the classes of persons required to make reports are medical
oners, probatlon offieers, child welfare officers, dwg and alechol welfare officers,
£ boardmg home and day nursery licences, school principals, kindergarten
hd mental health workers (psychiatrists, social workers and welfare
'I'n‘Victoria, as 1 have said, the Govemnment has decided o maintain vokuntary

hie report legal immunity from eivil liability for breach of professional ethies,
tion, malicious prosecution, ‘or conspiracy. In Western Australiall and the .
‘Territory there is no reporting legislation.

Reportable Conditions : Defining Abuse. Child abuse as a condition requiring

ulted ll-treated or exposed.l2 In.South Australia the duty arises where there is a
ISPICIOH upon reasonable grounds that the child has been maltreated or neplected or
used to be maltreated or neglected lin & mamer likely to subjeet the child to
unnecessary injury or darger'.13 In Queensland the dity arises where there is & suspicion
o reasonable grounds that a child has been maltreated or neglected 'in a manner ... likely
‘to'  subjeet the ehild to unnecessary  injury, suffering or danger.l4



" appropriate action in all notified cases including the msaking of a decision as to the

. Community Services. In)ﬂlctoma the report may be made to a member of the police force N
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In" Tesmania the legislation requires reporting where a child *has suffered injury through
cruel treatment, a child being regarded as having suffered ecruel trestment
notwithstanding that the treatment was not intended to be cruel or was not intended to
result in injury to the child. *Cruel treatment' may be constituted by neglect or failure to
perform any ect required for the welfare of the ehild.ld In Victoria & voluntary report
may be made where a person believes on reasonable grounds that & child is in need of care
for any of the reasons specified in the legisation. The reasons include the child's being
fl-treated, exposed or neglecteci, insdequately supervised or controlled, or the child's
guardiars being dead or incapacitated or jeopardizing the child's physicsal or emotional
develapment or ebandoning the child.16 . .

Recipient of the Report. With one exception, no Austrelian legisiation
neminates the police as a recipient of the report, probably because it 15 thowght that sud_jl',
a provision would discourage reporting in some cases through fear that a parent would be '
lifcely to be prosecuted. In New South Wales the report is to be made to the Director‘g?f ‘
the Department of Youth and Community Services who is finally responsible for

involvement of the police.l” Upm the introduction of ecompulsory reporting, the
'Montrose' Child Life Protection Unit was set up by the Department. 18 rvontrose'
receives motifications upon behalf of the D:rector of the Department of Youth and

or to any person who, or children's protection agency which, is authorised in that behalf by
the - Minister for Community Welfare Services.19 In 1980 there commenced 5_1., .
Government funded program, enasbling the Children's Protection Society to develop child
proteetion units in ten regions of Vietoria, In South Australia nohﬁcatlm is to be made to
an officer of the Department of Community Welfere20, who reports the matter to the .
appropriate regional panel.2l In Tasmania _notifications are made to the Chlld
Protection Assessment Board.2Z The South Austra.han parel.and the Tesmanian board -
are small multi-disciplinary bodies which have power to decide upon appropriate action in.
each case.23 In Queensland the report is made, as I have said, to the Director-General,
of Health and Medicel Services.24 In Western Australia, a Child Welfare Protection. .
Unit, established in 1970, receives reports on an informal basis. The Unit is part of the
Departiment of Community Welfare,



‘espitalisation and Holding Orders. In New South Wales the Director of the

t ‘of: Youth and Community Services or a police constable may serve a notice
equiring presentation of a child to a medical practitioner.25. Upon a
Iy; a constable may enter and remove the child, if need be by force, The
med' 1o have custody of the ehild during the medical examination for up to
South Australig 8 child who has been admitted to hospital or a preseribed
and whom " the Director suspects upcn reasonable -grounds to have been the
altreatment or neglect, may be lawfully detained for 96 hours against the will
vardian or person ertitled to custody.28 There are similar provisions in
_and Westemn Australia28, but the period of detention in the latter State
to 48 hours. In Tasmania an authorised officer of the Child Protection
-Board may require aparent orcaretaker to take an abused child to- & hospital
pose of his being examined by a peediatrician, or where it is mot reasonably
le for the parent to do so, may take the child himself. Where sucha requirement
'plied with or there are reasomable grounds for believing that if such a
quirement were made it would not be eomplied with, a justice mey issue s warrant
authorising aApolice officer to remove the child and take him to a place of safety. In any
ase:théjchild may be detained for 72 hours following admission to the hospital or place of

: proceedmgs would follow the detentxon. In Victoria there is no Spectfic provision for a
_hospl_tal or.preseribed institution to detain a child.

PROBLEMS IN THE A.C.T.

+. Laek of Statisties. It i virtuelly impossible to ascertain the true incidence of
child maltreatment in gny community, including the A,C.T. At present no statistics
concemihg'e}ﬁld abuse are collected at a Commonwealth level.32 Before e national
assessment of the problem can be made, 2 common or at least generally comparable

definition of child abuse must be agreed upon. The survey conducted by the Enquiry into
Non-Accidental Physical Injury to Children in South Australia, 1974~75, showed & wide
-discrepancy between the number of eases officially reported and the number of eeses the
survey ' revealed.33
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ﬁpm the basis of those figures the Royal Comm ission on Human Relationships estimated
in 1977 that the incidence of non-meeidental physical injury to children under 15 in
Austraglia could well be es high as 13,500-cases & year or 37 children injured every
dey.34 The Royal Commission emphasised .the grave nature of many of the injuries . .
received: by children.3 The South Australian survey showed a mortality rate of..
5-10%.38 The number of cases of child ebuse which come to notice in the A.C.T. is very
low.37 However, as hes been mentioned, the cases which are actuslly recognised,:
reported and labelled may well be, as Mr. Austin elaims, only 'the tip of the iceberg’.38..
It has been said, 'there is no eonnection whatsoever between the available statistics and ©
reality of this particular issuet39 It could be useful if this conference were fo add its
voiee to the many calls for the need for national egreement in Australia upon a common
or gererally comparable definition of child abuse, so that & better idea of the measure of: .
the problem could be hadby lawymékers and edministrators. I am glad to see that at least -
one paper hes been directed to this end. Reporting child abuse, of its own, does little - to--: -
solve problems. It is a means -to thé end of a better social response to the ineidence of -

ehild abuse,.

Immunity from Civil Liability. The ebsence in the A.C.T. of iegisl—aticinr:
conferring immunity from eivil and professional liability on persons who report suspected,
child abuse in good faith has been one factor obstrueting the development of smoothi;
relationships between the voluntary and statutory agencies working in the field. This<%: .
problem is not confined to medieal practitioners who wish to avoid a breach:&f
professional ethies or a dépai-ture from aeccepted standards of professional conduci. ‘Others?
professionals, such as teachers and child care workers, also fear or are uncertain ebout
lability for defamation, malieious prosecution or conspiraey or for breach of professionat
diseipline, 40 Clearly, any reporting legisiation shéuld include provisions protecting
persons who notify in good faith. This view was-strongly supported before the Law Reform
Commission by the Department of the Capital Territory.4]l The need for protectivé:
provisions was emphssised by the United States Juvenile Justice Standards Project.4 2

Lack of Authority in Emergency Cases. Sometimes the police feel compelled to "
remove a child without parental consent and without charging the child with being™ &
neglected child, still the procedure foliowed in care cases in the ACT. In these cases the
child is usually placed in Marymead Children's Centre. This home lacks legal authority:-tc_i

~detein the child in safety against the wishes of a violent parent. Nor does the home have:
the authority to provide for his medieal




ments for Compulsory Reporting. I have elready shown that, in Ausiralia,
{pothetical to debate the srguments for and against compulsory reporting, Some
fis-have provided for it. Others have specifically rejected the notion. The
edical profession, including quite recently and at a national level, has expressed
ns*about {and even opposition to) the notion of compulsory reporting legisiation,
: braced by other earing sections of the community. Let me briefly rehearse

tinecipal arguments for and against compulsory reporting, -

Role of the law in protecting the child. Childrren neal special protection by the law
‘because they have fewer mears to help themselves, Moreover, the childs right to
‘presetvation of his health and life outweighs the right of a family to freedom from
in gé?fenence. Coﬂ%ulsory reporting, therefore, underlines the law's ecommitment to

‘the protection of children,

islation is invariably secompanied by an increase in the number of cases coming

o ‘notice.4 1t may be because of the sanction attaching to a failure ® report, or
because of an Improved community awareness of the problem die to publicity
surrounding ensetment of the legislation. Alternatively, the increase might be the

."i.xi'ésult of the establishment of crisis centres or rew procedures for access to
supperting services, introdueed simultaneously with the legislation, Tt would,
however be erroncous to suggest that any inerease in the number of cases coming

' :'Fo notice may be interpreted as an indication of an increase in the inciderce of

" child abuse,45 There ‘s o epparent resson why reporting legistation in the

A.C.T., together with improved access to swpporting services and an increased |
community awareness of the problem, should not be sccompanied by an increase in
the number of reported cases of child abuse.
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Research, statisties and prediction. There is a.need to know the incidence and
location “of child maltreatment. The indirect benefit of compulsory reporting
legislation is the development of statisties which would assigt in the identi fication,
of social and geographicel areas where child abuse is more prevalent. Once

" identified, such aress would gain priority in the establishment of crisis centres or

as the

nurseries for the care of children for periods of & few hours or days. Further,
compulsory reporting makes possible the establishment of a eentral register of

"caeses, Because children who have been abused may be presented at any of several

hospitals, or to dfferent medical practitioners, upon different oceasions, a register
sssists in the detection of child-abuse and assessment of the risk of re-occurrence

in ahy particular case.

Advantage in loss of choice. The position of the medicsl préetitioner and other
helping professiomal is made essier in his relationship with parents as he is able to
explain that he is eompelled by law to notify the sppropriate suthority. The frust.

between medical practitioner or other professional and patient is not lost because.. ..
the former clearly has no choice in the matter.

Multi-diseiplimary decision. Some professions display an unwarranted scepticism

about involving those in other fields. With compulsory reporting a professional is
relieved of solg},‘i'“ésponsibility for exercising a discretion as to the action to be
taken and the berefit of multi-disciplinary training and experience is brought to
bear. Child abuse is too complex a problem for any professional to deal with slone: ©

Public commitment. Legislation represents a publie commitment to protecting

abused ehildren and emables the community to beecome involved in achieving that
end. It should compel the generation of adequate services.

Arguments Against Compulsory Reporting. The following are usually advanced
arguments against compulsory reporting of suspected cases of child abuse: '

Discoursgement from seeking help. Parents and caretakers may be diseouraged
from seeking help, especially medical attention, for children they have injured, in
the knowl edge that reporting may result. -




péi fﬁti'c' cathA7 It is reflected in the common law?® and in the Australian
Medmal Association's Code of Ethics.49 An A.M.A, member who bresches the
1 code could be subjected to internal disciplimry measures by the
'ﬁssoctatlm, being  censure or even exclusion from membership. Moreover,
espeC1a]ly in & relatively small community such as the A.C.T., it would be virtually
1mposstb1e o keep reports confidential. The fact of notification m:ght soon beeome

fi"ﬁ.th'er:violence; There is no proof that compulsory reporting does not put as many
'cﬁﬁ&féh -at risk as those whom it assists. A report may precipitate a further
inéident o6f physical abuse or prolonged emotional maltreatment and withdrawal of
"#hd tamily from neighbours and other persons who may otherwise have provided

» Tassistance.

i “Unénforceable obligation. Provisions for compulsory reporting are virtually
" nenforeeable. The community is generally averse to prosecuting medical or other
“ helping pmfa;sxonals who act in good faith. If a charge were laid, it would have to
7be proved beyond reasonable doubt, The practitioner would in many cases be in a
strong position to ergue that he did not know the abuse hed occurred. Momover
" there are evidentiary limitations on the acceptance of uncorroborated testimony by
children®2 One practising A.C.T. medical practitioner gppeared before the
Commission's public hearing. His view wes that medical practitioners would ot
‘report if  compulsory reporting was introduced,53 In these circumstances he
- siggested that every effort should be directed at facilitating voluntary- reporting
father than passing a law which would not be observed.

.- N¢ simple sclution. Reporting legislation does not guarantee effective services and
there is danger in the adoption of the belief that legislation solves the problem.
There is a grave danger that cases may be reported and yet prompt ection may rot
result because of tack of staff in over-extended services.54 The emphaesis should
‘be on making services available and acceptable, rather than on the imposition of
legal obligations.
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. Professional's diseretion, It is preferable to leave to the medical prectitioner or

other professional the discretion to decide whether, taking into sccount any
particular or unusual eircumstances, & case should be reported. The professional is

in the best position to essess the desirability of jeopardising the relationship of
trust and also bears the fimneial and emoticral consequences of any breach of
professional confidentiality.

. Problem of definition. There is great difficulty involved in defining child abuse, not
only with regard to the inclusion or otherwise of emotiom‘al or sexual abuse, but
also with regard to distinguishing such cases from cases of neglect. The area is too
vague to aflow for legislative definitions of the circumstances in whieh a duty to
report grises, Confusion ss to whether a case comes within the definition will
probably lead to a failure to report.

1 am not in a position at this stage to debate these arguments. Nor may I disclose the
reecommendation of the Law Reform Com mission. Clearly we have not heard the end of
the debate about compulsery reporting in Australia. But I must adda word of caution, The
passage of legisiation providing for compulsory reporting is the easy task. Of itself, it
solves no single or social problem. We must bewsre of "the trap of believing that
legislation of any kind, and particularly erhanced powers of the authorities, will, of itself,
soive the delicate aml sersitive issues raised by even & single csse of suspected child
abuse,

MATTERS WHICH THE LAW MUST CONSIDER

Briefly, and in conclusion, I tum to a catalogue of the matters which, I belie\;e, '
our law on child ebuse must confront. g

The first topie, plainly enough, is a definition of the ecsse where 'child abuéé’j
requires the intervention of professiomals, the police and a eowrt. The great part of this.
conference tomomow will be devoted to the problem of definition. Among issues to-be:
addressed is whether reporting- provisions, conteined in statutory definitions of ‘chiid;'
abuse, should be extended to cases where a child is suspected of being 'in Ganger of* being
assaulted, ill-trested or exposed. Some witnesses before the Law Reform Commission
expressed reservations about such an extension, though it was recommended in the NSW
Green Paper.’5 The objections ean be summarised as the fear of the Toresight saga’, ie
the danger of iﬁvoking officialdom, not on events -that have already occurred but -on
events - which may or may not oceur.
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is whether psychological and emotional damage should be included in the
One can see the signs of & body blow. One can even perheps see and prove some
f Hod-accidental immersion. The scars left by émotional eoldress or psychological
teauma-may bé just as real. But they are harder to establish to & doctor, policeman or
il Sfficer. :

= |

" Another ‘issue for consideration is who should be protected against voluntary
‘ts and, if compulsory reporting is introduced, who should be specified in the class of
ndatory notifiers. The National Women's Advisory Council hss pointed out that
esswna!s such as schoolteadiers, kindergarten and pre-school teachers and- ehild care
o fErs are " through their regular day-to-day contact with children, often aware of child
blise Tong "before it is is brought to the attention of a medicsal practitioner.36 It can be
rgued “that'a ‘vague formulation of the category of persons required to motify should be
d0pted tather than a detailed list set out in legislation and possibly, by oversight, failing
dude a class of persons who ought eompulsorily to be required to notify. However,
rée has not been adopted in any Australian reporting legislation so far. Where
ompulsory obligations are imposed by legislation, and particularly where they are
ﬁ’pp’BFtea'_B‘y-crim-inaI sanetion, it is important that the legisiation shouldbe clear. Those
who‘)a‘i'e‘un:l‘er a statutory compulsion should know precisely those who are eaght up, so
that there is no 'argwnerrt about personal duty and entitlement. In the course of its
mquu-y, “the Australlam"Law Reform Commission found distinet differences between
dlffermg pmf&sstonal groups conceming the secope of the obligation to report, if
mandatory reporting were introduced. In some cases State bodies differed from the
consersus view of thenational professional o:gamsatmn.

Another issue is who should be the recipient of notifications, Many professionals
have expressed reservations about an obligation_ to report to police. Still a further issue is
the question of recording of suspected cases of maltreatment. Because of the pattem of
moﬁing from one medical praetiticner or hospital to another, to avoid ’suspicion,
mentioned by Mr. Austin, the issue arises as to whether some central collection of
confidential records of suspeeted child abuse cases should not be kept. Theneed, if sucha
record’ were established, to assure the confidentiality and” security of such information
requires little érgument.

' The provision of a holding order for children generally in need of care has been
mentioned in numerouws reports. One idea urged on the Australian Law Reform
Commission was the faeility for voluntary placement of a child in an institution, for a
short tlme, to alleviate fa mﬂy tensions and to ensure that hurt to the chxld is avolded or
lesse red
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Provisien fof such a faeility on a ‘no questions asked' basis is & matter we have carefully
considered. Qther matters considered include the decision to prosecute parents, paraliel -
hearings of such prosecutions and the ¢are proceedings, the problem of institutionnl abuse
and thg power of educational authorities to administer corporal punishment to children. )
Most-of you will be aware of the recent report in New South Wales recommending the ..
phasing out of the cane in State schools in that State,

CONCLUSIONS

I am conscious that this little talk, with the ssmewhat pretentious title of a
'Keynote Address' will disappoint some. I have always felt that the strength of the .
lawyer’s artlies in the sbility to resolve problems and make decisions, The resolution may . .

be insensitive and the decision wrong, but at least there is an end, for a time, to
argument. T am aware that in this talk I have fraversed the field in a general way ancl_j"-
offered you no firm end coneh_xsions. I do this because of the statutory and eonsituiional,
principle that the eonclusions of the Law Reform Commission should first be offered to“
the Attorney-General and the Federal Parliament. Qur report, which will be a majp._,r?._,_d.
piece, will be available to all interested befor the eni of the year. The report was
produced after the closest consultation and eco-operation with colleggues in all of the o
States, I should like to pay a special tribute to the Queemnsland Administration and the »
Director of Childrens Services, Mr. Plummer, for the assistance we received in this State.
For a1l the talk sbout Federal/State tersions in some quarters,’ I can only sey that we
the Law Reform Commission have had nothing but hearty co-operstion and ass:stance
from our colleagues and not least in this project.

One of the advantages of a federation, particularly one with scat'tergq._‘_~
communities of roughly similar population as Australia enjoys, is our ability to
experiment. In adjoining jurisdietions, we can t:-'y, on a basicelly homogenous poplﬂati:c_;__n,
differing legal provisions so that we can assess the effectiveness or otherwise of ol
reforming endeavours. '

If it is true that in the subject of child welfare law reform and in the particul:
topie of child abuse, we are ‘never quite satisfied it is because there are no. eas
solutions. Indeed, there are no permarent solutigns that can be offered. We must 51mply
continue to experiment with legislation that puts emphasis.on help rather than punishment.
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Nonetheless, a' conference such as. this can focus the national and indeed the
1-attention of policymakers and lawmakers upon this difficult and sersitive

you will consider that the report of the Law Reform Commission does 5o teo,

FOOTNOTES

Professor A.J. ‘Khan, Address to the WNational Conference 'Towards an

Australian Family Poliey', mimeo, Sydney, 8-12 May 1980.

B Austin, Minister for Health (Qld), Press Release, 10 July 1981, The main

::proposal contained in a Bill to amerd the Health Aect 1937 (Qld) (1981) is to
_clarify and strengthen the power to hold children suspected of being' abused. It
-is proposed that the period which a child may be so held (86 hours} should run
from the time the detention order is made, not from the time the child is
tpresented at the hospital'.

Letter, Mr. B. Austin to the author, 10 Awgust 1981,

J. Nixon and J. Pearn, 'Non-Accidental Immersion in the Bath : Another
Extension to the Syndrome of Child Abuse and Negleet!, in Child Abuse and
Negleet, Vol. 1, 1977, 445. :

id., 446.

Child Welfare Act 1939 (N.S.W.}, 5.148B; Community Welfare Act 1972 (5.A.),
5,824d; Health Act. 1937 (Qld), s.76K; Child Protection Aet 1974 (Tas.}, s.8(2).

Community Welfare Act 1972 (S.A.), s5.82d(2). In addition, it is proposed (A Bill
foran Aet to amerd the Community Welfare Act 1972 (1981), cl. 91{2)) that any
registered psychologist, any pharmaceuticgl ehemist, any persen emploved in g
kindergarten, and any social worker employed in a hospitel, health eentre or
medicsl practice, be under a compulsory dity to nctify suspected cases of child

abuse.



10.

11,

12.

13.-

14,

1s5.

16.

17.

I8,

19.

20.

21.

22.

The Child Protection Act 1974 (Tas.), s.8(2), provides for the introcuiction by
" statutory rule of compulsory reporting by persons following specified

Child Welfare Aect 1939 (N.5.W.), s.148B(3).

- Community Welfare Services Act 1978 (Vie.), §.311).

‘Child WeHare Act 1939 (N.S.W.), 5.148B(2), (3).

-16- .

professions, eallings o vocations. The provision was implemented by r.275 of
the Statutory Rules 1995 (Tas.). Note that there has been no implementation by
regulation of the provision in the Child Welfare Act 1939 (N.S.W.), 5.148B(1), -
for the extension of ‘compulsory reporting to 'preseribed persons', being persons -
who follow a preseribed profession {other than that of a solicitor or berrister),
calling or vocation o rwho hold a preseribed of fice.

Minister for Community Welfare Services; Victoria, Press Release, 27 May 1980.
Child Welfare Act 1939 {(N.S.W.), 5.148B(2); Community Welfare Services Act

1978 (Vie)), 5.31(3); Community Welfare Act 1972 (S.A.), s5.82d(1); Child
Protection Aet 1974 (Tas.), s.8(1).

There are in Westem Australia specislised support services for child abuse
cases.

Community Welfare Act 1972 (S.A.), 5.82d(1), 82e(1).
Health Act 1937 (Q1d), s.76K(1).

Child Protection Act 1974 (Tas.), 5.2(3), 8(2).

A voluntary support service, Prevention, had beenoperating since 1974,
Community Welfare Services Aet 1978 (Vie.), 5.31(3).

Community Welfare Act 1972 (S.A.), 5.82d{1).

id., s.82d(4)

Child Protection Act 1974 (Tas.), s.8(1}, (2).



-17 -

umty Welfare Aect 1972 (8.A.), s. 82&(2), 82¢; Child Protection Act 1974

I-Iealth Act 1937 (QLd), s.T6K.
t@;ugtwelfare Act 1939 (LS.W.), S.148C(1).
'céi;x'ﬁiunity Welfare Act 1972 (S.A.), 5.82f.
: Health Act 1937 (Q1d), s.76L.

‘ -‘_r'zild Welfare Act 1947 (W.A.), 5.29 (3a).

' Child Potection Act 1974 (Tas.), s.9.

. id., s.10.
“Child Welfare Act (N.T.), s.72.

~ Semtor Guilfoyle, Commonwealth Parliamentary Debates (Serete), 30 May
"1979, 2309. At the 1979 annusl meeting of the Council of Social Welfare
Ministers of Australia, New Zesland and Papua New Guinea, Semtor Guilfoyle
in her capacity as Minister for Social Security agreed to move towards a
comnmon definition of child abuse to emble national assessment of the problem
to be made (ibid). See also Royal Commission on Humen Relationships, Final
Report, Volume 4, Part V, The Family (1977), 152-3 (hereafter R oyal
Com mission on Human Relatlonsh _95'1

Community Welfare Advisory Committee (S.A.), Report of the Enquiry into
" Non-Accidental Physieal Injury to Children in South Australia {1976), 16.

Royal Commission on Human Relationships, 163.

ibid.
Community Welfare Advisory Committee, 16.

1876, 13; 1977, 13; 1978, 11; 1979, 27.



38.

42.

43.

44.

18-

In.an article in the Canberra Times (30 October 1980}, 3 Dr ‘M. Maloney, a
member of a parel on child sexual abuse in the A.C.T., is reported as seying
that ‘it was impossible to obtain figures on [child sexusl] abuse, but some
estimates placed it at one in three Australian women having suffered such

interference before they reached the age of 21" '

U.8. Congress Serate Committee on Labour and Public Welfare, Subcommittee
on Children and Youth, American Families: Trends and Pressures (1974).

Cf. the protection afforded by the Child Welfare Act 1939 (N.S.W.), 5.148B (8.

Tt seems to be generally accepted that. lepislative protection is nealed for
persons who report cases of neglect, including sbuse, if they have acted ingood
faith ... The need for such a provisien is as great in the A.C.T. as elsewhere.!
Department of the Capital Territory, Submission to the Law Reform

Com mission, 61.

Juverile Justice Standards Project, Standards Relating to Abuse and Negleet
(1977}, 68. - .

For comment ypon the need for a power to hold the child, see Report of the
Child Meltreftment Workshop (1976), para 6.15 —— 6.26.

The experience of N.S.W, and the States of Florda end Iowa in the U.S.A.
swgests that comprehensive compulsory reporting provisions increase the
number of ceases brought to official notice. Compulsory reporting was
introduc ed in N.8.W, by the Child Welfare (Amendment) Aet 1977, on 30 June of
that year. In the next :.,v'ear, 887 new cases were notified to the Department of

¥outh and Community Services. This compared with an average of about 64
ceses per amnum in the ten years prior to 1977. (Source: Department of Youth-i' '
and Community Services (N.S.W,), Apnusl Report 1977-8, 28.) In Florida, &
centralised system of notification was set up in 1971. Within three years, over..
90,000 complaints had been noti fied (Seurce: Schuchter, Prescriptive Package —
Child Abuse Intervention (1976), 9, cited in Boss, On the Side of the Child.
{1980), 102). In Iowa, the response to the introduction of compulsory reportiné_ :
legislation in that State has been amlysed. The amlysis concluded that 'it,,’--‘ .

sppears that the legislative gosl of encouraging reporting of gll cases of”
suspeeted abuse has been achieved to a large extent' {(Town Professionals arﬁ__l.-'_.,
the Child Abuse Reporting Statute —— A Case of Success', 65 Iowa LR, 1273,
134 2 (1980)).



-19 -

n- N.S;W. there was a dramatie increase in reported cases after the
img;iéﬁientatim of the mardatory reporting legislation, but t'his was

' 'Wpingd“b_y a sudien decrease\ during publicity swrounding a conference
which advocated strong police action against abusive parents (Source:
gﬁtfoot, 'Specialist Units in the Identification and Management of Child
“ Abuse — A Social Policy Approach, in Scutt (ed.), Violence in the Family
{1980), 157, 167.)

’""_I'he Commission is presently examining the subject of the confidentiality of
doetors' records in its reference on privacy. See Australian Law Reform

. Commission, Privacy and Personal Information (ALRC DP 14, 1980).

The ethical rule wds formiulated in the 4th eentury B.C. by Hippocrates. It
“stated: T swear .. whatever, in connexion with my professional‘ practice, or not
in connexion with it, I see or hear, in the life of men, which ought not to be
spoken of .abroad, I will not divulge ...". See _'Hippocra't:ic Works, (1939), tr. by
 Francis Adams, 779—80. :

Furniss v. Fitehett 119581 NZLR 396, 400—1. Seé also Bates, 'Medical
Confidentiality and Privacy', (1978) 3 Legal Service Bulletin 189, 191.

Australian Medical Assoeiation, Code of Bthies (1975 ed.), c1.6.2.1--6.2.8.

Capital Territory Health Commission, Submission to the ILaw Reform

Commission, 1.

Statement of Dr. E. Stack diring consultation by the Chairman of the
Com mission with the National Women's Advisory Council. ’

See Gobbo, Byme and Heydon (éds.), Crogs on Evidence (2nd Aust ed., 1979),
198—9.

Dr. W.R. Atkinson, Oral submission, Public Hearing, 5 May 1980, Tramseript, 56.
- Cf, Towa Professionals and the Child Abuse Reporting Statute -~ A Case of
Success.

Capital Territory Health Commission, Submission to the Law Reform

Commission, 1.



_20_

Green Paper, 37.

e

National Womers Advisory Couneil, Submission to the Law Reform

Com mission, 1.




