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By a review of a series of comparable decisions in the Administrative Appeals
Tribunal (AAT), Mr. Justiee Kirby identifies some of the pi‘bblé:ﬁé that may arise as the
jurisdiction and role of the AAT, continues t6 expand in the review on the merits of
Commonwealth adminisirative decisions. The problems include first, the apparent
diffieulty for democratic theory of unelected tribunal members (ineluding persons who are
also judzes) réviewing policy determined by elected Ministe'rs; secondly, the creation of a
dichotomy between decisions made by the AAT and decisions of public servants 'f'aithfully
and more econsistently applying . Ministerial poliey; thirdly, the limitation upon the
membership and procedures of the AAT which restriet any truly effective wide-ranging
review of government poliey; and fourthly, the potential damage to community confidence
in the judiciary, by the involvement of judges in the frank determination of controversial
matters of public policy. The author acknowledges the role of poliey-meking in the courts
and peints to similarities and differences in the function of the courts and the AAT in :t'he
review of policy issues. He concludes that the AAT will require all arms of government in
Australia to face more preeisely the role of policy in adjudieative deeision-making,
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A GREAT PROBLEM AND A GREAT QUESTION

- Nearly 20 years agb, when he delivered his inaugural lecture at-the University
of Oxford, Professor H.W.R. Wade stated a great problem and o great question.l
Suitably, the Ieét&r.e was about administrative law. It reviewed the state of the ert in
1962 England. Appropriately enough, it began with a tribute fo Dicey, whose brilliant
summation of the spiritgof the Constitution of Englend in the 19th century had
‘erystallised the past ra;tﬁ}ér than heralded the future’2 Wade pointed out thats -

The vast powersr of modern government had no place in Dicey's-scheme of
things, and he felt little coneern with the great problem, as we now.see it .t how -
far is power to be controlled by law?3 e

Recbunting_ Lord Devlin's declaration that the English legal system had become deféctive
in failing to develop a wide jurisdiction over administrative cases and his melancholy
conclusion that the common law no longer had the strength to provide satisfactory
solutions 'to the problem of kéeping the executive under proper control'd he related.to
his Oxford audience the acid criticism of that foremost of -American-writeéts. on
administrative law, Kenneth C. Davis. Painting with a broad-lbrush-, Davis had-criticised-.
the English judiciary for dea‘linn'"in poliey probleins ‘only half-heartedly’ whilst .continually
asserting that the res ponsxbﬂxty for poliey did not lié with them and whilst pretendmg all:
the while that they were not deciding policy issues at all:
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The traditional manner of opinion writing in public law thus involves a
eonsiderable degree of intellectual dishonesty; that is, what the English call
‘humbug', for judges frequently purport' to find the results in the application of
logic to precedents, whilst in reality they sometimes find the results to a
considerable extent in their own ideas about policy.5

Wade expressed doubts as tfo whether overt ]udmxal pohcy-makmg would lead to ‘the
desired renovation of administrative law. He pomted to differing judicial views about
policy-making ranging from Lord Denning’s call to the bold spirits’ to Lord Devlin's

professed anxiety not to tread too obviously on executiye toes:

Critieism of the British concept of the judicial function therefore seems to me
to miss the point. The question is not whether the judges should be prepared to
make law, but what law they should be prepared to make. Where should the_ o
balance of power be itruek between the courts and the executive? That is’ the

- great: guestion. It has to be decided. within . the framework of our | own

- Constitution, where judges must work with a soverelgn Parliament looklng gver .

+ . their shoulders, and have no ultimate constitutional power as has the Supreme
-Court of the United States.®

Wade, wrttmg in 1982 suggested that there were two paths that could be chosen Ieadm- -
to a new alliance between law and administration. The first was along the road “of
administrative -courts where administrative disputes would he decided on their merlts by a
mixedtribunal of.-lawyers . and.administrators. This was the rosd of the comprehenswe
admmlstratwe lgw pioneered by the French Conseil d'Etat but followed also by park igular
tribunals of much more limited jurisdiction in England ‘and Australla. The second path did
not lead beyond the traditionsl funetions of the law courts : the prevention of excess and .
abuse of power, the enforcement of fair procedures and review of errors of law. Ths

weuld stop short of any, .ﬁrpntler,gn_a:ked ‘Policy — Lawyers Keep Out'.7

Two decades later, in his Hamlyn Lectures® Wade surveyed the’frengl;éggﬂqg; :
of administrative law' in England, following the revival of activity in the courts starting,
with Ridge v. Baldwin.? He reviewed the reinforcement of this activity by. the. work
the Council on Tribunals. But he could not but conclude that the United Kingdom.
Parliament had been quite incapable of controlling the flood tide of diseretionary.pol
which followed the Second World Wer. The pressure had been partly reduced by the USE °f
speecial tribunals to dispose of ecases where the decision could be made according to rules.
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A large.part of the administration of the welfare state could be handled in this way. But
the rules themselves were often made at the diseretion of Ministers who secured large

reserves of power from legislation expressed in the most skeletal form.

Whereas Wade in 1962 enrolled himself in the school that put its faith in an
expansion of the role of the c¢ourts to achieve effective administrative review, Australia,
at least in the Federal sghere, is now well down the other road towards the development
of a comprehensive administrative law. The component parts have been deseribed
elsewhere.10" They include the establishment of the Administrative Appeals Tribunal

(AAT), the Administrative Review Council and the .office of the Commonwenalth-

Ombudsman. Freedom of information legislation is in the Parliament. Legislation for
enhanced judicial review in the Federal Court of Australia is now in foree.l1

The Seventh Annual-Report of the Law Reform Commission of Canade referred -

to this body of Australian Federal legislation as having taken 'an- awesome leap:12-Some
have regarded the leap -as asténishing in the comprehensive changes which have: been
effected, Others find disturbing and inappropriate the width of the jurisdietion conferred
on the AAT. The creation of the tribunal and of the new administrative law is a- novel and
peculiarly Australian response to Wade's 'great problem' : how far-is power to ‘be
controlled by law? It answers his 'great question’ : 'where should the balance of power be
struck between the courts and the executive? in a novel way which takes judges and the
quasi-judieial AAT well past the frontier marked 'Policy — Lawyers Keep Outl. It is not
surprising that in this new territory, with few sure signposts to guide them, lawyers should
be somewhat diffident and uncertain. The territory remains unmapped. This essay isan
attempt to state how we came into the new realm, what we have found in our explorations
so far and what problems may await an undiseerning stranger in this unfamiliar territory.

INDEPENDENT ADMINISTRATIVE REVIEW 'AND- GOVERNMENT POLICY

The Federal Court of Australia has made it plain that the AAT, in exercising its
review jurisdiction, must not abdicate the funetion of determining whether the decision
made was the correct or preferable one in favour of a function of merely determining
whether the deecision conforms with whatever the relevant generasl government policy
might be.l3 Far from being bound by a decision of general government: policy, din: the
absence of a specifie statutory provision requiring it to apply:such.policy, the AAT is: duty
bound to perform its tasks under the Administrative Appeals Tribunal Aet. Tn the matters
committed to its jurisdietion, it is oblized to determine on the evidence before it the
'right or preferable deecision in the matters subject to review".l4
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’ .Suweying what he saw as the encroachment of judicial officers into functions
traditionally reserved for the legislature or the executive government, Professor Gordon
. Reid has recently written of a malady of the Australian body politic which he deseribes as
judieial im perialism'.15 One of the symptoms Acited by Reid is the establishment of the
AAT and the expansion of the funmetion of judges!® . in ‘the review of Federal
administrative decisions. It has been said that the British Empire was acquired in & {it of
ebsence of mind.- With equal acéuracy it could probably be said that in such a way. was the
precise role of the quasi-judicial AAT determined. Specifically, the conferring of an
ample power to review poliey.(including Ministerial poliey) in the AAT occurred not
primarily as a result of any novel claim by the judiciary for its own powers but as a result
of legislation enacted by the Australian Federal Parliament in the most comprehensive
terms establishing the AAT and conferring on it jurisdiction of great scope. Every
relevant report which had preceded the establishment of the AAT had cautioned about the
involvement of judges in the business of reviewing administrative policy. It was recognised
that almost inevitably such policy would, from time to time, involve the consideration of
governmental-and even party 'poiitical attitudes.

In Britain, the Franks Committee had declined to adopt the view, long urged by
Professor W.A. Robson, that there should be & general administrative apbeal tribunal with
jurisdiction to hear appeals from tribunals and from Ministerial decisions following public
inquiries, as-well as appeals against harsh or unfair administrative decisions.where mno
tribunal or inquiry procedure existed. The refusal to take this path, though & decision -
congenial o Professor Wade, was denounced by ather commentators:
An opportunity has been missed. If the committee could have got away from the
- traditional belief in the supreme fitness of the courts to determine.all that falls
~within the vegue phrase 'questions of law', they might have been able to
- simplify the system greatly. It would have been possible to provide for appeals
on law, facts and merits from one tribunal to another and left with the ecourts
the two matters of excess of jurisdietion and breach of rules of natural justice.
17

The concern about the expansion of delegated legislation and the other powers .of the
modern state, the inadequeecy of the established courts to pi'ovide prompt,- accessible and
inexpensive review and the limitations of administrative law as it hac_!-_;de.-w:!olri’ed in
Australia te that time, were all canvassed at length during the Third Commonwealth and
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Empire Law Conference in Sydney in 1985. The paper by Mr. Justice Else-Mitchelll8
called to Australian notice developments in Britain ahd the United States and commended
to loeal study the views of Franks, Wade and Robson. For once, the eall was heeded. The
- result was a series of law reform inquiries which, in turn, have led on to important legal

changes.

The first report was that of the Victorian Statute Law Revision Committee. It
recommended in 1968 that a general administrative tribunal should be established in
Victoria and that an Ombudsman should be appointed for that State. Nonetheless, the
committee agreed with the opinion of the then Chief Justice of Vietoria that it would be
undesirable to include an administrative appeals boﬂy within the framework of the
Supreme Court of that State. The Chief Justice had urged that this should not be done
because the appeals body would be in part concerned with poliey and administration and:

'conficenee in the judicial arm of government. may be threatened if. the
judieiary ‘is brought into an area of administration where public controversy
often runs high',19

The committee's recommendations concerning the appointment of the Ombudsman were
adopted. Those relating to the establishment of a general administrative appeals tribunal
have not yetl been implem'p'nted‘ in Victoria.

In New South Wales, the Law Reform Commission recommended in 1973 that a
Public Administration Tribunal should be established to hear administrative appeals. The
President of the Tribunal would-be & Judge of the Supreme Court. Other members were to
be selecteéd: from -persons having special knowledge or experience in government,
administration, the law, trade, commeree or indl_lstry or a branch of the social seiences or
any other Seciense. The potential for the Aribunal to -stray into- ereas -considered
appropriate to government policy and not appropriate to a quasi-judicial tribunal wes
recognised by the New South Wales Law Reform Commission. Three suggestions were
made coneerning the funetions of the tribunal, designed to avoid or overeome this risk.
First, it was proposed that the jurisdietion to be conferred on the tribunal should be the
subject of recommendations as to suitability for review ‘made by a Commissioner for
Public Administration working with an advisory council on: public. edministration.20
Secondly, it was proposed that the executive government should have a reserve power at
eny time after the taking of any offieial action by order published in the Gazette to direct
that the tribunal should not inquire or continue to inquire into ;mcific official
actions.21 This provision for the executive to by-pass' the quasi-judieial tribunal was
subject. to par!ianientary superintendence. Any such order was to be leid before

Parliament and would cease to have effeet if either House passed a resolution disallowing
it.22 '
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' ’I';lnirdly, the New South Wales 'pi‘bpoéal 'pr‘o\i'ided speeifically for a certificate of
policy. Clause 32 of the draft Bill attached to the Commission's report provided:

32(1) °~ Where in any inquiry, there is put before the Tribunal a statement of
policy of the Government on a matter relevant to the inquiry, the
Tribunal shall, to the extent to which the pohcy s within power, give

~effect to the policy.28 -

Such statements of pohcy were to be in writing and 51gned by & Ml@%own
‘expressed to state & polley of the government. Provision was also made for statements of
.pohcy of amﬁ@ ty The trlm%ugh not bound to give effeet to such poliey
was to Thave regard‘ to it.24

In the brief discussion of this important proposal, the New South Wales
Commission described clause 32 as dealing with "the legislative aspects of an offieial
action® - :

Government must be able, if authorised by law, to have the final say about the
o legisiative aspeets of any official action : it is responsible to Parliament for the
aetion and must be in a pesition to aceept that responsibility. On the other hand
most publie g,ufhorities are not direetly linked with Parliament and their
policies do not earry the weight of government policies. We propose, therefore,
that the tribunal should have regard to those polieies but not be bound by them.
Where a publie authority feels so-strongly about policy that it wishes the
Tribunal to be bound by it, the authority may seek the intervention of the
responsible Minister, If the Minister is persuaded to the viewpoint of the
" suthority, and the matter is one by law susceptible of controi by government
poliey, the way is open to him to have the authonty's policy stated as a policy
of the government.25

Although an Ombudsman was established in New South Weales, no other aspect of the NSW
Law Reform Commission's scheme has yet been implemented. In 1978 a government
commitment was given for administrative reforms. Action is apperently awaiting the final
repart of the Committee of Inquiry into New South Wales Government Administration
under Professor Wilenski.26
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In Western Australia, the review of administrative deeisions has been conducted
by the Law Reform Commission of that State. A working paper in 1978 reviewed
Australisn and overseas developments. -Téntativeiy, the Commission favoured the
establishment of a general administrative appellate body supplemented by a limited
number of speeialist appellate bodies, including in- the industrisl relations area.27 In
preference to the establishment of a tribunal, the Commission favoured the ereation of an
administrative division of the Supreme Court. Specifically, the Commission rejected the
view that the established courts were 'too formal in their procedure, too rigid in their
approach and generally ill equipped to determine matters involving economic or social
policy.28 On the specific issue of poliey, the Western Australian Commission had this

- to say:

[l t was said that the impartiality of the Court would be impaired if the Court
had to make value judgments on matters of social and economic poliey. This
argument .is somewhat -inconsistent with the earlier arguments that a .court
‘would tend. to avoid' controvefsial decisions. It cannot be envisaged that
ad‘minist_rat'ive appeals- would involve value judgments any less susceptible of
impartial decision-than value -judgments about conduet such as fraud or
negligence. The question in most appeals is whether the statutory criteria or
government policy has been properly epplied to a given set of facts, The
Commission sees no threat to judieial impartiality in the determination of such
questions.29

Implicit in this statement is the acceptance of the unargued proposition that the
administrative review should involve nothing more than-the application 'properly’ of
established government poliey. The Western Australian Commission can perhaps be
forgiven for -assuming such a syllegistic function. Traditionally, courts at least have
¢laimed that their function is one of applying pré—-existing rules. Before the Federal Court
in 1979 clarifie_d the duty of the AAT, some had thought that it too should simply discover
and apply proved relevant government policy, if lawful.- Certainly, an examination of the
reports leading to the establishment of the AAT indicate that this was the intention of its
progenitors. ’

The report of the Commonwealth Administrative Review Committee in August
197130 made sbundantly plain its views that the proposed general administrative review
tribunal, though charged with the duty to 'hear and determine an application ... on the
facts and merits of the casel and also ha\}ing power o deal with all questions of law
necessary for its decision'32 should not have the power to review government policy
reievant to the decision: - )
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[T} he . jurisdietion would still be workable -although- matters of government _
policy ‘may be involved, This policy can be explained to:the Tribunsl by written
of oral evidence and, of course, & represent’ati‘ve of the- department or
instrumentality- will.. be ~ & member of the . . Tribunal
it may @€lso be ‘desiraeble that the Tribunal should be empowered to transmit to
the appropriate Minister an opinion of the Tribunal that although the decision
sought to be.reviewed. was properly based on government poliey, government
poliey .as applied in “the particular - case is operatiﬁg_ in an oppressive,
diseriminatory or otherwise unjust manner. Such an opinion would presumably .
be . accompanied by~ a reference back to the administrater for further

consideration.33

Confirming that the function of the preposed new tribunal should simply be the 'correct
application-of poliey', the committee did not consider that .conferring such & jurisdiction

upon g&-tribunal eomprising. judges as personae designatae would undermine confidence in
the eourt in the way- the Chief Justice of Vietorir had feared: ‘

We do not think that at this time in- Australis the involvement of persons who
~are judges'in quasi-judicial edministrative appeals concerned with the -correct
application of poliey or the making of correct administrative deeisions would
‘ threaten confidence in the judieial arm of government. The main argument to
the contrary is that controversy may develop about policy and.administrative
. ‘matters involved in the review activities of an appeal tribunal and that this
cotild extend-to or involve the Court or Courts .of which the judges in-guestion
are members. We think this fear can be exaggerated. After all, there .can be
-conitroversy about judges in their judicial capacity end in a federation. this is, to
some extent,. inevitable. in c"onstifutional cases, but such & controversyin
.Australian conditions does not undermine respeet for the judiciary.34

The final report of the. Committee on Administrative Diseretions in October
197335 was even more emphatic on this topie. First, it envisaged that in some cases the
proposed tribunal’s functions would be recommendatory only. The rationale for this was
explained by reference to the problem of handling policy:
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.[TIhere can be present in some eases policy elements that require that the
Minister should make the ultimate decision. ... A tribunal to the extent that it

from its mind the totality of considerations that bore on the - original
decision-maker. It must not be constrained by the praetices of the courts in
relastion e.g. to evidence and relevancy. In So many cases, the administrator
cannot eome to his deeision on an individual case in, as'it were, a vacuum, He
has to tmke his decision not solely on premises acceptable to & court but-in a
context of a broad government response to its interpretation of socio-economic
valués aceeptable to the community. He absorbs this in the culture of his total
administrative activity.36

Although requiring that the proposed tribunal, with osmotie inevitability should absorb all

government policies which would have influenced the: administrator, 'the committee

differed from the view that the tribunal should be-entitled to express. opinions. on

government poliey. It would not even favour such an opinicn where the operation of poliey

resulted in oppression; diserimination or otherwise in injustice:

We do not ggree .that a Tribunal should be entitled to express opinions on
government policy. It should not be entitled to guestion the policy grounds on
which " decisiga"is based or a-deeision to the extent to which it gives effect to
a poliey. It should do not more than identify the-government policy on which the
decision is based. That ean provide the starting point for any rectification or

adjustment thought necessary.37

The committee also rejected the notion that members of the tribunal should be officers of
the Commonwealth department or authority responsible for the decision under review. It
was considered that this-could lead to an awkward situation if a junior officer were
'sitting -in judgment of his superior'.33- Publie perceptions of the independence .of the
tribunal would also be damaged by constituting it in such a way.

When-the Administrative Appeals Tribunal Act 1975 was introduced into the
Parliament to establish the ‘AAT, the issue of poliey review was not specifieally adverted
to. But the Attorney—General stated the intention of the Bill in the widest terms:

is functioning as an extension of the sdministrative process must not exelude
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* T establish a' single independent ‘tribunal with the purposé of dealing’ :with
‘appéals against’'administrative declsions on as wide a basis as possible: :.. It will
be called upon to review decisions by Ministers and of the most senior officials
of -governmient, In ‘the words of the Franks Committee on Tribunals: and
Inquiries, the Tribunal is not to be an appendage of Government departments.
The Tribunal is to be regarded as machinery provided .by Parliament for

- adjudication’ rather than as part of the machinery.. of departmental
’admmzstratxon. Nothing less than a tribunal of full judieial status' would be
satlsfactory for these purposes,39 :

The Bill contained, and the Aect contains, no provision eguivalent to clause 32-of the New
South Wales scheme. True it is, executive control is exerted at the gateway through which
administrative:-deeisions must pass before jurisdiction in respect of them is conferred-on
the AAT. Equally 'true, the executive may bring before -the tribunal statements of
government policy which - are relevant-and ‘within.power and which- would have been
considered by thé eriginal decision-maker, whose decision is the subject of review. But the
power eonferred on the AAT in conductirig its review, is of the greatest amplitude. It may
exercise 'all the powers and discretions' which are coriferred on the person who made the
decision. It 'may affirm, vary or set aside the decision. If it sets the decision aside it may
make a substitute decision or remit the matter for reconsideration ‘in accordance with
any &irections or Eecoﬁmendafions of the tribunal’.4? In Drake wv.- Minister for

Immigration & Ethric: Affalrs, the Federal Court stated its view of the pro per approach to

a M1n1ster1a1 pollcy $tatément tendered in the proceedmgs

- Ii’'a matter such as the present where it is permissible for the decision-maker
- £6" fake relévant- government poliey into account in making his decision, but
" “where the Tribunhal & not under a statutory duty to regard itself as being bound
by:that policy, the Tribunal is entitled to treat such government policy as a
relevant factor in “the determination of an application -for rveview of that
decision, It would be eontrary to ¢ommonsense to preclude the Tribunal in its
review of a decision, from paying any regard to what was a relevant and proper
‘factor in the making of the decision itself. If the original decision-maker has
properly paid régdrd to' some general government policy in reaching his
decision, the existence of that policy will plainly be a relevent factor for the
Tribunal to teke into account in reviewing the decision. On the other hand, the




-11 ~

Tribunal is not, in the absence of specific statutory provision, entitled to
abdieate its function of determining whether the decision made was, on the
material before the Tribunal, the correct and preferable one in favour of a
function of merely determining whether the decision made conformed with

whatever the relevant general govémment policy might be.

It is not desirable to attempt to frame any general statement of the precise
part which government policy should ordinerily play in the determinations of
the Tribunal. That is a matter for the Tribunal itself to determine in the
context of the particular case and in the light of the need for compromise, in
_ the interests of good government, between, on the one hand, the desirability of
consistency in the treatment of citizens under the law and, on the other hand,
the ideal of justice in the individual case, .. It is .., desirable that, in any case
where the Tribunal reaches the eonclusion that the particular eircumstances-are
sueh as to make the correct or preferable decision that which results from an
application of some é;ovemmerit or ministerial poliey to the particular facts,
the Tribunal makes it clear that it has considered the propriety of the
particular policy and expressly indicates the considerations ‘.;vhich have led to
that conclusion.4!

This, then, is the approach that has been laid down fdr flje AAT. 1t giffers from any_thiﬁg
contemplated by the Franks Committee, and enything envisgg‘ed"by the State or Federel
Australian reports. Almost certainly, it goes beyond what was imagined when the AAT
was established. Cleariy, no specific recognition was given to the problem of ‘poliey
review in the Bill, deSpite the precedent. then available from. the New South Wale'skLaw
Reform Cornmis;sion. Before the Federal Court's proncuncements in Drake, the AAT itself
had considered, in an early immigration case, the weight that should be given to the poﬁcy
considerations ‘which ought t¢ be apph'ed'ﬁ? Mr. Justice Brennan appeared to imply
that the AAT would review pd]icies of some kinds, though not others:

A distinction will ne,ceséarily be drawn between policies of different kinds.’
Some pb}icies are clearly made or settled at the political level, others at the
departmental Tevel. ... The difference between the factors to be taken into
gecount in the two kinds of poliey pt'ovideé one ground of distinction between
them; the difference in parﬁémentary opportunity to review the two kinds of
poliey provides another. Some policies are basie, and are intended to provide
the guideiine for fhe gehers_zlrexercise of the pdwe:_-, other policies or procedural
practices aré'in‘tended to implement a basie poliey. Diff’érént considerations
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may apply to the revxew of eaeh kmd of pohcy : and more substantial reasons
msy have to be shown why basie pohcles — which mlght frequently be forged at
the pohtlcal level — should be rev1ewed. There may, of course, be particular

" eases where the indefinable yet cogent demands of justice reguire a review of
basic or even pohttcal policies, but those should be exceptional eases.43

In the absence of clear statutory guidance as to how established end lawful government
‘poliey is to be appﬁed'-by the AAT to the facts of a particular caée, the Federal Court hes
mede rplla_ir_-l its view that the Administrative Appeals Tribunal Act 1975 imposes on the
AAT an gblig_ation. independenﬂy to assess the propriét'y of government policy, even as
statedlby.s Minisier. Its éroper function is not discharged merely by determining whether
the deciswn made eonformed w1th whatever the proved relevant lawful government pohcy
might | be. It is this statement of the AAT's functions and duties that has taken that
tribunal beyond the frontner marked 'Policy — Lawyers Xeep Out'. How has the tribunal
'fared" -

INTO THE TERRITORY OF POLICY

Since the decision of the Federal Court in Drak'e the approaéh of the AAT to
the’ rev1ew of govemmental and ministerial poliey has arisen in a series of deportation
cases. Sorne of these will now be briefly reviewed. Professor Denms Pearce has expressed
the view that it is unfortunate that the 'fundamental questions' as to the role of the
. tnbunal m relatmn to pohcy have arisen in the context of deportat:on cases. As he says,
these are cases where there is a high political content in government pohcy Decisions
taken ‘tend to be controversml. Poliey necessarily amses in many other areas of

. decnsnon—maklng by Commonweslth officials. It could dlstort the debate ‘sbout poliey

examination 1f attention were excluswely focused upon the review of ministerial policy on
criteria for deportatzon to the excluswn of the administrative process in other areas.44
On the other hand, through there is discussion of the proper epproach to the review of
policy in a number of' other cases since Drake, outside the highly charged field of
deportation, the series of decisi_ornsr in deportation cases doss 'presént the reviewer with a
useful 'cox;t_x:ol group;. Each case has been —hesrd by & f)eputy President of the AAT and
hence by a person who is a judge of the Federal Court. Each case has involved
consideration not of broad government poliey on socio-economic issues of the kind which
the Bland Committee contemplated would be absorbed by administrative osmosis. In each
case there has been tendered a statement of poliey criteria expressly prepared under the
direction of the Minister for submission in the AAT proceedings.2® Each case under
review has involved the application of the special poliey for the deportation of aliens
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convicted of drug offences. The same issues of principle are debated in the series.
Frequently the reasons for decision include detailed repetition of reasons advanced in
earlier cases. Sometimes there is comparison of cases. In each case the applicant, an alien
immigrant, has served a term of imprisonment 'foﬂowing his conviction for a drug offence.

In most cases innocent members of the family of the alien are eaught up in the decision,
so that deportation will involve hardship to them, many of whom are Australians having

little or no connection with the proposed country of return.

When, in accordance with the order of the Federal Court, Drake's case waé
returned for re-hearing by the AAT, it came before the then President, Mr. Justice
Brennan, Whilst acknowledging that the Minister was free not to do so, the President
pointed- out that the Minister was equally free, in point of law, to adopt poliey guidelines
in order to 'guide him in the exerclse of the statutory diserstion™. The one re__quire:ment
was that such poliey should be consistent with the statute.46 The discretion could not
be so truneated by .a poliey as fo preclude c.onsideration of tﬁe merits of specified clesses
of cases for th1s was requ:red by the statutory dlscretlon itself, ‘But when it came to the
actual apphcation of the pohcy, ‘the President made it plam, with the words of the
Federal Court clearly in mind, thet the tmbunal had xts own mdependent statutory
funetion:

It 1s onhe thmg jor the Minister to apply his own pohcy in deciding cases, it is
another thing for the Tribunal to apply it. In pomt of law, the Tribunal is as free
as the Minister to apply or not to apply that pohcy The Tnbunal's duty s to
make the correet or preferable decision in each case on the materlal before it,
end the Tribunal is at liberty to adopt whatever poliey it chooses, or no pohcy
at all, in fulfilling its statutory function.

In fulfilling its function, the Tribunal; .being independent of the Minister, is _fréya
to adopt reasoning entirely different from the reasoning which led to the
making of the decision under review. But it is not bound to do so.- w. If the
.Trlbunal applies Ministeriel policy, it is because of the aSSlstance which the

‘ pohcy can furnish in arriving at the preferable decxsmn in the clrcumstances of
the case as they appear to the Tribunal.
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After :r'éép_t;'_r}tihg_ the arguments of counsel for the appellant tﬁat the AAT should not
meelly aﬁé!i,f'ministerial policy, Mr. Justice Brennan drew a distinction which was to
recur in later eases, between the making of 'a discretionary administrative decision’ and
'the makmg of a curial decision'. Warning against any over-simplified eategorisation, he
urged that the cumal funetion 'rightly ignores the policies of the executwe government'
but the administrative deeision ‘'should not'47 Observmg that the powers vested in the
AAT by the Admlnmtratwe Appeals Tribunal Act 1975 were ‘wide enough to permit the
sterlllsation or amendment of policy.in 1ts applicetion to the cases which come here!, the
Presuient then sounded a note of caution:

Altl:lough the Tribunal ought not, indeed eannot, deprive itself of its freedom to
give no weight to a Minister's policy in a perticular case, there are substantial
reasons which favour only cautious and sparing departures from ministerial
'bdliéy', particularly if perliament has in faet serutinised and approved that
pohcy ‘If the Tribunal in reviewing a decision made in pursuit of a lawful
admlmstratwe poliey, consciously departed from that poliey, it would nulhfy
notpnly the policy made by the repository of thé diseretionary power, but alse
‘e-ahy:me’chanism- of surveillance which the relevant statute permits or provides.
To depart from ministerial policies thus denies to parliament its ability to
supervise the content of the policy guiding the diseretion which the parliament
created On spﬁle occasions, reasons may be shown to warrant departure from
' mlmstemal pohcy, for example where the 1nterventlon of new circumstances
' j.has elearly rnade a poliey statement obsolete. But in general, it would be
'ms.mfestly 1mprudent for the Tribinal to over-ride a ministerial poliey and to
lad0pt a general administrative pelicy of its own. ... The very independence of a
Tribunal demands that it be apolitical; and the ereation of its deportation
‘jurisdietion is intended to improve, the adjudicative rather than the policy
aspects of deportatién deeisions. The Tribunal is not linked into the chain of
responsibility from Minister to government to parliament; its membership is not
appropriate for the formulation of broad policy and it is unsupported by a
bureaucraey fitted to advise upen broad poliey. It should therefore be reluctant
to iay,down broad policy, although decisions in particular cases will impinge on

or refine broad policy emanating from the Minister.

The AAT's proper approach was then stated bluntly:
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These considerations warrant the Tribunal's adoption of a practice of applying
lawful ministerial policy, unless there are cogenf reasons to the contrary. If it
were shown that the application of ministerial policy would work an injustice in
a particular case, a cogent reason would be shown, for consistency as not
preferable to justice., ... When the Tribunal is reviewing the exercise of a
discretionary power ;eposed' in 2 Minister, and th=z Minister has adopted a
general poliecy to guide him in the exercise of the power, the Tribunal will
ordinarily apply that poliey in reviewing the decision, unless the policy is
-unlawful or unless its application tends to produce an unjust decision in the
eircumstances of the particular case, Where the policy would ordinerily be
applied, an argument against the policy itself or against its applieation in the
particular case will be considered, but cogent reasons will have to be shown
against its application, especially if the policy is shown to have been exposed to
parliamentary serutiny.48 ‘
Notwithstanding  the ample- language of the Administrative Appeals Tribunal
Act and the wide discretion conferréd-on it as clarified by the Federal Court, the AAT
with a fine display of self-festrdint ihdicsted in Drake No. 2 that the circumstances in
which ministerial policy would be departed from would be rare. In part this restraint can
be seen as a lawyer's response to the essential purpose of the establishment of ‘the AAT;
its limited resources, its adjudicative procedures &5 contemplated by the Act and ‘the
constitutional baekground into which it must fit. In par.t,.the deecision may be seen as one
of sensible policy on the part of the AAT itself. Any bolder claim for the re-scrutiny of
ministerial poliey would undoubtedly invite retaliation by the many expedients available
to the executive government, not least to the atrophying of the AAT's jurisdiction.
Review of policy 'at the margins”in its impact on individual cases is all that is claimed.
Yet though this decision is so sensible it finds no specific justification in partieular
provisions of the AAT's statute. It is a formulation devised by the AAT itself in response
to the Federal Court’s reminder of the AAT's ample powers under the statute.

The problem arising from the lack of statutory definition of the preeise role of
the AAT in dealing with government and ministeria!l policy is that there is a elear
resulting tension between the thrust of the Federal Court's injunetion for the tribunal to
perform its own independent review of the Minister's poliey and the tribunal’s endeavour
to limit that funetion to accord with political realities, its own court-like procedures and
the necessity of getting through its busy caseload. In the absence of clear ‘statutory
criterin and guidance, members of the AAT are left with nothing more than general
categories of indeterminate reference to point the way in which they should eonsider the
merits of governmental and ministerial poliey in & particular case. Will its apolication
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1"work an injustice'? Has a 'cogent reason' been shown for not applying the poliey? Would
application produce an injust decision in the eircumstanees of the particular case'? Are
there grounds. 'going to the merits of the ministerial poley'? Different AAT members,
different people, will approach the application of these broad criteria in different ways.
_That this is. 5o has been demonstrated in the reasoning of a number of deeisions of the
AAT ‘si_h_ce Drake.No. 2. Furthermore, the problem for syllogistie decision—_mak_ing is
compounded by the generality of the languege used in the ministerial poliey statement
itself..1t is:replete with further ;:ategor_ies of uneertain denotation including such phrases
as.'whether in all.the cireumstances of the particular ease it is in the publie interest’ the
"interests of the community’ and 'other persons whose interests are affected'.

DEPORTATION POLICY AND THE AAT

-Aecording to Mr. Justice Smithers sitting in the Federal C_oﬁft in Drake, it is
necessary .for. the AAT unambiguously to state that it itgélf satisfiealjgﬁ'ttée evidence as
found by -it-that deportation is the right course. 1t was insufficient thet it should be
satisfied- that, according to the tests applied by the Minister in the application of his
policy, his decision was reached regularly and reasonably.4? One of the first of the AAT
deportation cases which followed the Federal Court degi;ion was that of N‘izam:Gungor.
Mr. Justice.Smithers, sitting as a Deputy President, had to deal with the case of a Turkish
alien\ immigrant subject to a deportation order fellowing the sentence of one year's
imprisonment for the. offence of supplying Indian hemp: It was found by Mr. Justice
Smithers-that:.

:-,T.he-_:,off,ence of trafficking actually committed was in the lower range of
criminality and not of itself of & neture to merit or_sus_tain en order for
«deportation.-If however there were reason to think that there is a serious risk

__that the applicant will offend again the situation would be different.50

To answer this question his Honour sought and examined statistics concerning recidivism
in relation to drug offences. He defined the functions of 5,12 of the Migration Act as

being designed:

[P] rimarily to ‘protect the Australian community from the presence of
particular offending aliens and not for imposing extra punishment . on an
offender or by so doing deterring other unnaturalised aliens from particular
offences. To use the powers conferred by the Migration Aet for the purposes of
~punishment and deterrence is in substance to diseriminate against immigrants
and aliens by subjeeting them to an additional sanction not applicable to other
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persons for breaches of the eriminal law. Even if there were grounds for
thinking that particular classes of persons were partieularly disposed to.
trafficking in drugs such diserimination would call for justifieation as .it
inevitably must operate unjustly on certain individuels. But there are no such
grounds.51

Mr. Justice Smithers, far from mechanically applying a ministerial policy that normally
aliens should be deported when convicted of drug-offences, felt himself free, indeed
cbliged, to question the application of that policy in partieular cases and moreover its
effectiveness in the generality of Australia's immigrant population:

It is one thing to deport a person because he is a danger to Australian citizens
but it is quite another to do so as additional punishment or g5 & deterrence to
others. Obviously such a procedure even if technieally iawfulN, will inevitably
inflict injustice to, or_at least operate oppressively in the ease of, persons who
are not themselves & danger to Australia. Both for the reputation of Australia
and as a matter of good govemment based on justice snd a reassonable respect
for the mdwld:_ml such a procedure has unfortunate aspeets, .. 52

Having reviewed the statistics of migrant involvement in drug offences in Australia, his

Honour coneluded: f"

Having regard to the fact that of foreign offenders only a very small proportion
are recidivists, it is elear that such deterrent benefits as may be mchieved by
deportation of persons who are not .of & danger to Australin must, in the totality
of the Australian drug scene, be quite_minoi-. To subject & minority of persons
to injustice in the name of deterrence to achieve a major result might be
tolerable, But to do so in respeet of little people to achieve little, is, in my .
Oplmon, not compatible with good government or the best interests of Australia
consxdered as a nation sensitive to prineiples of fairness.53

After the close of evidence in Gungor, a new 'statement of government policy' was
tendered to the AAT. It was urged that this should be applied. Mr, Justice Smithers, on
the contrary, felt that there was much to be said for the view that the.policy which ought
to be applied was the policy by rgferénce to which the original deportation order in the
case had been made. Reviewin_g the mew policy' the Deputy President expressed distinet
reservations:
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These baragraphs introduce 8 nei-.r element of inflexibility in declaring a rule
apphcable 'in almost a]l cases'. That, in almost all eases concerning the

preduction, importation, distribution or trafficking of illegal drugs,

considerations arising from circumstances are to be outweighed, is certainly a
distinct change from the policy as previously expressed. There is a Draconian
tone in both these paragraphs not to be found in the [earlier] poliey. ... I

" consider thet there is
various individuals if that poliey is applied according to its terms. It is clear

a danger in inflieting injusﬁce end hardship in cases of

also that I conmder the deportation in this case would infliet mJustme on the
applicant and be oppressive.34

Mr. Justice Smifhers made plain his view that, though consistency was a virtue, it should
be sought by reference to poliey 'only when the policy has passed the test of compatability

with good government and the best interests of Ausfralia' 5% He recommended that the

deportatmn order be revoked. Analysmg his decxsmn, it 1s plam tha@although hmlteq) in
terms, to the faets of the particular case, the observations based on statistical material
and on the injustice of double punishment to migrants for the sake of deterring others, led
Mr. Justice Smithers to question the substance of the Minister's poliey itself. The Minister
had stg'tegi _that' conviction of drug offences would 'in almost all cases' lead on to
deportafian. ‘This approécl_}, Mr. Justice Smitheré declared to be 'Draedn‘ian!. Plainly it did
not influence his decisioif and recommendafion. The eriteria of 'good government! and 'the

best mterests of Australia’ provide little guidance of praetical assistanee for testmg the

acceptablhty or otherwise of governmental or Ministerial policy in & particular case.
Effectwely, 8 pohcy document (which it ean be assumed was closely considered by the
M1mster hlmself) was su'nply not followed. The result may be applauded s a just decision
in the case ’I‘he ideal of ]ustxce in the mdmdual eese™6 may well have been achieved.
But the achxevement may have been at the cogt of respect for the Minister's views and his
desire  for principled decision-making in the discretion reposed in him by
Parliament.Furthermore it could lead to varignce from the consistent application of those

principles in those many cases which do not proceed to appeal to the AAT.

In August 1980 another Deputy President of the AAT, Mr Justice Fisher
delivered his decision in Jeropoulos.5? This was a case of a struggling' market gardener
who was one of 29 persons convicted of growing Indian hemp north of Adelaide, Of the 29,
only one was Australian born. Jeropoulos and four others were the enly persons who had
not become naturalised Australian citizens. He was sentenced to three years'
imprisonment but released on parole after ten months, A deportation order was made
ageinst him, He appealed to the AAT. Mr. Justice Fisher approved and sdopted the view
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enunciated in Drake No. 2 that the Minister's policy would ordinarily be applied ‘unless its
application tends to produce an unjust decision in the cireumstances of the particular
ease’, After stating in terms the 'mew poliey' of Jenuary 1980, the Deputy President
asserted that even if it were not open on a statement of policy to consider three basic
feetors that should in his view be teken into account in deportation cases (the nature of
the erime, the likellhood of rehsbilitation and the risk of recidivism) they should still be
considered by the AAT to see whether, in their application, they weould result in such an
injustice as required deparfure from the Minister’s policy.

Mr. Justice Fisher felt that it was crucial that the AAT be satisfied that 'the
particular deportation is likely to have the anticipated beneficial consequences' as a
deterrent. To stress the element of deterrence a very senior officer was called for the
Minister. He recounted the Minister's approach and the Section Head's view that the case
presented: '

The opportunity to demonstrate with considerable impact that the people of

Australia do not accept or eondone behaviour of this nature.58

However Mr. Justice Fisher made a critieism of the poli_cy which, though in some way
special to the facts of the case, eould have application to many or most migrants of this
class:

The significant fact disclosed by the evidence in this case was that of 29 people
convicted of growing marihuana ... only one was an Australian citizen by birth
end five were aliens. The balance appear to have scquired eitizenship, and thus

immunity from deportation. It is thus not these offenders or even the majority .

of these offenders who are liable to_be influenced by the deportation of the
applieant, but only that small group of aliens who have not obtained Australian
citizenship, in many instances because of their ignorance or illiteracy.59

Mr. Justice Fisher declared that his decision was an application of the Minister's policy.
But, lest there be any doubt, he concluded:

If however T am wrong in my interpretation of the new poliey and the correct
consequence of applying the policy is that the deportatioﬁ order must be
affirmed then in my view such application has worked an injusfice in this
particular case. The injustice arises because there is, in my opinion, 2
substantial disproportion between the detriment to the appﬁcant, his wife and
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-children and the benefit to the community in consequence of the deportation. ...
In my opinion deportation is neither necessary nor appropriate for [the
protection of the Australian eommunity against a particular individuall .60

In December 1980 in the case of Gallo6l. a similar case came before Mr. Justice Gallop,
Deputy President. The applicant was convictéd of trafficking in Indien hemp and
sentenced to imprisonment for four years. After stating the facts, his Honiour observed in
_langugge that is perhaps more remlmscent of Drake No. 1 than Drake No. 2 that:

It is now well estdblished that [the Minister's policy relating to the deportation
of persons convieted of a eriminal offence] should be observed and applied by
this tribunal in the exercise of the discretion to review deportation orders.52

He then pointed out that the policy statement did net purpbrt to distinguish between
different drugs. Referrmg to sentencmg decisions of the eourts, he stated that it should
not be assumed that all illegal drugs are equally harmful.5® There was a similar
chservation by Mr. Justice Smithers in Gungor when he expressed the view that:

_the Australian people would make great distinction in general between the
supply of Indian hemp and the supplying of heroin.64

These comments amount to a def:mte gIoss on the Minister's poliey. As Mr. Justice Gallop

s8ys, - the polmy, in terms, draws no such distinetions. It spesks simply and clearly of

"illegal  drugs’. In the result, after considering the faetors set out in the policy statement

‘which neéd .mot be régarded' as compelling either singly or in combination‘f5 Mr.

Justice  Gallop recommended. that the deportatmn order be revoked. Clearly he had given

weight to the faet that the drug involved in the case was Indian hemp. No warrant for this -
approach eould be drawn from the language of the Minister's policy.

In Saverio Barbaro, the President, Mr. Justice Davies, had to deal with the case
of an Itelian farmer convicted and sentenced to three years' imprisonment as a result of
the Jiseovery of & large marihuana erop under cultivation on his prop_érty.ﬁﬁ Mr. Justice
Davies received into evidence, against objection, the report of Mr. Justice Woodward as
Royal Commissioner into Drug Trafficking in New South Wales. He also referred to the
report of Mr. Justice Williams, who constituted the Federal Royal Commission of Inquiry
into Drugs. Clearly relevant in his Honour's view was his disbelief of the continued
protéstation of innoceence by Mr. Barbaro and his consequent failure to assist police to
diseover the persons behind the large-seale trafficking in cannabis:
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The applicant has information which would be of value to the community and it
is offemsive to the community that that information not be disclosed,
particularly as the information concerns the identity of the persons involved
‘'with the organisation of which it has been said by Mr. Justice Woodward that. it
wasAresponAsa;ble for the disappesrance of Mr. Donald Mackay, a murder which
has yet to be solved,67

Mr. Justice Davies compered the 1978 and 1980 statements of ministerial policy. Bg
concluded that the essence of both policies was ‘that the facts of each particular' case are
to be looked at upon their own merits and that all facts and matters relevant to a
particular case are to be considered.68 In an elaboration. of the poliey statement Mr.
Justice Davies repeated his view first stated in Sergif9 that a consideration relevant to
the discretion under 5.12 of the Migration Act was whether the person was still ‘an
immigrant' or, though. an alien, 'has become fully absorbed into the Australian eommunity"
Despite the inclusion in the 1980 statement of the explicit policy thet it ﬁas_"in the
interests of the ‘Australian ecommunity 'almost always' to remove persons who are ir;volved
in the drug problem, Mr. Justice Davies considered that it would be:

wrong to conclude that the issue as to the deportation of a criminai is to be
resolved merely by reference to that statement. Section 12 of the Mlgratlon
Act confers a dxscretmn to deport a person.who has been eonvieted of a crime
of a certam’i chargeter. That section sets down the law, the legislative
framework within which this review is to be considered, In revising & ministerial
decision made under those sections, Government poliey is a relevant matter to
. be taken into .account but the Tribunal may not abrogate its duty to ai;rive at
‘the eorrect or preferable decision simply by applying government policy to the
facts of the case.7d
Having pointed out that the 1980 policy statement did not seek to ovérbear humanitarian
considerations to which it was the tribunal's poliey to give due weight, Mr. Justice Davies
coneluded in favour of affirming the Minister’s decision for 2 number of stated reasons.
He could not make a firm judement that there was little risk of recidivism. He c_duld not
overlook the applicant’s centinuing non-diselosure of knov;:-}.edge that would bé ﬁseful to
law enforcement authorities. Deportation could be useful in this 'very type of case' as a
deterrent to Calabrians who have been involved for many years in mafiﬁuana growking'on a
large scale. It was only after citing these regsons. of his own that Mr. Justice Davies
adverted to his duty to 'give weight' to the government's policy for the reasons stated in
Drake No. 2,71
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In Nevistic the applieant was & Yugoslav convicted as a result of the discovery
of a crop of marihuzna on his farm near Orange, New South Wales. His wife Christa, a
German"ci'tizen, had four children by him, efl Australian citizens. He was sentenced to
impriéo'nment for six‘yéars and after release on parole was ordered to be deported. There
was no doubt of the hardship deportation would do to his family, none of whom had links
with Yugoslavia. His wife did not -wish to return to a communist country or indeed to
Europe. After recounting at length what he had said of the Minister's pdlicy in Saverio

Barbaro, Mr. Justice Davies turnéd to the instant case:

[ f it were not for the government's policy on deportation, I may find in favour
of Nevistie. The term of imprisenment is likely to achieve a sufficient reform
in' Nevisti¢'s outi_ook to ensure that, heréafter, he does combly with the
cor_hmunity‘s laws. Thus, apart from the factor of government policy, the
halance may lie against deportation, though I could not say that clearly it would
- 50 lie. However, government policy in this field is a matter to which significant
weight must be givén. .- This poliey finds expression in the 1980 statement
which the Minister of State for Immigration and Ethnic Affairs has tabled in
Parliament. The policy there stated gives considerable significance to the
desfrability of deterring other persons. ... If I were myself to formulate a
--pb‘iiey, I think I would not give such weight to the factor of deterrence. ...
1} mpleméntat}on “of the poliey tends to operate in some ecases as.an additional
or double pnishment. And it so operates not with respect to the whole
: population but only with respeet to immigrants and eliens, many of whom suffer
from disadvantages resulting from migration, language problems and the like.
Moreover, 1 doubt that deterrence has a noticeable effect unless the deportee is
. a. member of an ethnic community, particularly involved with the perticular
type of offence. However, for the reasons enuncigted in ... Brake Ne. 2, the
fermulation of an overall policy for the deportation of eriminals is primarily a
funetion of the government. ... The 1980 poliey for the deportation of eriminals
is a poliey properly formed in the political context. It is a policy which involves
.an area where value judgments are required and where different views may
validly be taken. As the policy has properly been formulated in the political
context and is an exercise of political power and, also, as it is desirable that
there should be consistency in deecision-making, it is proper that I should give
weight to it. I would not decide this case by applying the precise terms of the.
policy statement. Nor do I take the policy into account uncritically and without
regard to what [ see is its limitations and problems. However, one of the.
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metters to which I should give weight is government policy and the substantial
effeet of that policy is that a person in a position of Nevistic sh-ould be
deported. Application of that policy to Nevistic is not unjust or undﬁly harsh.
There are no particular factors operating in this ecase which would make it
wrong to give weight to the paliey in this review.72

The Minister's deecision was affirmed. A similar result was reached by Mr. Justice
MeGregor, Deputy President, in Tombuloglu in January 1981.73 The applicant was - a
Turk who pleaded guilty to selling Indian hemp. He was senteneed to imprisonment for two
years and two months. The Deputy President accepted that his wife and children, who
preferred to stay in Australia, would experience hardship if he was deported and would
accompany him. An attempt was made to establish the unfavourable sccial conditions in

Turkey from the oral evidence of a witness who had visited Istanbul only for a fortnight

eight years before and from a recent edition of the news magazine "Newsweek', The effect
of deportation on another woman and a child of that relationship was likely to occasion
'some.hardship’. But this eould not be given much weight: '

[T1o have entered into & relationship where _she ha,s"beren_, in effect, his
mistress, when he was, and. is, .both married and with_a— family, must-always
have been a hazardous enterprise anyway. Separation from her and the child
would cause him some hardship.74

Mr. Justice McGregor did not express the doubts voiced by Justices Smithers, Fisher and

Davies concerning the general effectiveness of deterrence by deportation:

Migrants who are tempted or disposed to enter into the kind of eriminal

activities such as undertaken by the applieant are, in the national interest, most
firmly to be deterred. ... In my opinion the aspect of deterrence is of great
importanee in this-case; and the effect of deportation will operate significantly

‘to dissuade others who are foolish enough to attempt in this fashion to-make

extra money out of this:sordid trade. The Australian ecommunity will be better
off without persons prene to such offences. The tribunal should, and I do, accord
some weight to the Minister's deeision. It is in my view also sppropriate that, as

- & matter of poliey, there-should be a more serious view taken of some types of

crime than others. One such category of offences is the distribution and
trafficking -in illieit drugs. .. The Australian public would not, in my view,
choose to accept. this man as one of its members even if, in the result which
follows, i.e. deportation, his wife and children would also leave this country.
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The deportation of the applicant would, 1 consider, be s significant deterrent to
" migrants not only in areas where his activities have been well known but to
" migrants generally who sre minded to commit such breaches of the law.75

No mention is made, nor ziny reference -given, to the reservations of other presidential
members of the AAT about the effectiveness of deterrence. No observations are offered
on the effect of deterrence on migrants from the particular country or pi‘ovincé to which
this applicant would be expelled. No distinction is made, ss Justices Smithers and Gallop
propdsed, between types of illegel drugs. Mr. Justice MeGregor obviously accepted more
wholeheartediy than the other presidential members of the AAT the poliey of the
Minister, the likelihood of effective deterrence and the unaeeeptability of 'trafficking in
ilicit drugs' described as a class. '

In Piscioneri'® the President, Mr. Justice Davies, had to deal with yet
another esse of a Calabrian ‘convicted as a result -of the discovery that he was growing
marihuana, sentenced- to imprisonment for three years and then ordered to be deported.
The facts were similar to Saverio Barbaro from Fhe decisio_n ir—whieh the President cited
extensively. 1t was necessary to give weight to the policy of the government 'which
favours the déferring of other persons from committing n.:rim.es of a like nature"

If such deterrence is to be given weight, this is the type of case to which it is

mij.'st applicable. Calabrians have been invelved in marihuana growing on & large

““§dale for many years and any step that may serve to inhibit like activity in the
future is in the public interest.77 '

In summarising the reasons for his decision to affirm the Minister's deportation order, Mr.

Justice Davies econcluded thus: _ .
The epplicant arrived in Awustralia in May 1851 and has been in this country
durihg'most of the period since. His parents, brothers and sisters are in this
"country. ... He was deseribed by witnesses as a 'good man' and 'hard worker' for
which descriptions"thére ‘would, 1 think, be reasonable justification. ...
1 would not thirk it proper to depbrt him were it not for his continuing
non-diselosure, his possible financial obligation to a clanéestine organisation,
“his membership and involvement with the ethnic group which has caused such
harm to the eommunity and, lastly, the government's policy. However these
fectors seem to me to weigh the balance in favour of deportation’.’8
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True it is, the government's policy is not overlooked. But in the lsted reasons for the
ultimate decision advanced by his Honour, it is the last to be recorded. 1t would seem that
in reaching the decision to affirm the Minister's order, the President of the AAT was more
decidedly influenced in concluding that the order was the 'right or preferable decision' not
by the simple application of any blanket poliey iconéerning deportation of -migrant drug
offenders but by considerations which were in no way mentioned in the governmental
poliey. As in Saverio Barbaro it is plain that Mr. Justice Davies was influenced more
powerfully by the conclusion he had reached, from the reading of Mr. Justice Woodward's
report, that Piscioneri was continuing to withhold information concerni.ng the serious
criminal aetivities: ‘ - ’

[TThe applicant has, in my view, knowledge of the organisation of which Mr.
Justi;::e Woodward reported and it is a continuing affront to the community.that
he does not disclose this knowledre whiech would be useful for the low
enforéei“r}ént suthorities. A ‘communrity left with the: problem of - the urnsolved
mui'dep"of Donald Mackay and with continuing criminel aetivities involving or
relating to drugs "cannot be tnconcerned -that ‘there 'are persons:-in the
ecommimity with knowledge which is not impartéd. The apolicant :may choose
not to disclose relevant information ... and he ‘may fear harm should he make
that disclosire. Nevertheless, I cannot treat him as a person who was:invoived
simply in an j,s&‘iated offence unconnected with other eriminal activities. The
connection between the plantation ... and other criminal activity has been
shown by Mr. Justice Woodward's Report. It is detrimental to the community's
interests that the applicant continues to tell lies about the events in which he
‘was involved.7? -

The latest decision in this series is that of Mr. Justice Fisher in Vincenzo Rarbaro.80-

This decision was delivered in March 1981. The spplicant had been found guilty by a jury
and epnvictedl of & charge of supplying Indien hemp. He was sentenced:to imprisonment
for three years. He was the youngest of the Barbare family, Like Sdvério Barbare; at the
trial and before'the -&AT, he protested his innocence with a story which:the. Deputy.
President, deseribed as 'full of diserepanéids and improbabilities’,81

Mr. Justice Fisher received, over objection, the new statement éf.. ministerial
policy- and the reports of the Woodward and Williams Royal Commissions. He examined
the indiciz that the applicant was more deeply involved in the drug erite;-prise than as a
farm labourer. Suech a view was not, he held, justified on:the: evidence. Endorsing the
views in Nevistic eited sbove, went on to comment on the Minister's policy as disclosed in
the new policy statement: .
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[ feel to apply the poliey ... to the applicant and his.family for the purpose of
" attempting to deter others and particularly-others in like eircumstances to
himself, ‘i unduly harsh and-.not necessarily productive of benefit to the
Australisn community. ... I.would wish to be reasonably satisfied that the risk
©  of deportation was likely to inhibit a migrant from suecumbing to temptation or
pepsizasion. This is especially the case if g migrant is vulnerable to pressure by
reason of impecuniosity or otherwise. My concern has been that & more likely
corisequence js that p:rior to beeoming involved in illegai netivities most
migrants who are eligible will first acquire Australian citizenship. Evidence iﬁ
this matter confirms that my concern was justified. The names of two persons
were by consent told to .me, each of whofn has been charged with relation to a
plantation in the Canberra region. They were under observation on the property
prior to planting marihuana but when they were arrestedvit was ascertained that
they had taken out eitizenship subsequent to. the initial- observation. Secondly,
-where a person is to be deported for an ulterior purpose, namely for the purpose
-of influencing others, it seems proper and just for this to be.effected in the
circumstances where there iz minimal detriment _to. innocent parties, ... The
. “~Minister’s policy statement ... identifies a number of matters which 1 egree
‘must*be given consideration and, in the approach I have adopted to the matter,
~ placed in the scales. They sre all matters containing a substantial element of
~ compassion orshumanity and which were faken_ into aceount prior to their
- inelusion-in th’e poliey. That document indicates that it is government poliey to
- take: them into aecount but neither singly nor in combination are they
" ‘necessarily to be regarded as compelling eireumstances.82

In the result, Mr. Justice Fisher reached the conclusion that there was 'a substantial
disproportion! between the detriment to the applicant's wife and children and the benefit
of deportafion 'to the Australien t;ommunity'.‘A{;plying the words of Mr. Justiee Smithers
in Gungor he -concluded that it. was not ‘necessary and appropriate to impose deportation
for the protection of the Australian. community’ in the case of the applicant. He
reeommended. that the -order be revoked, Mr. Justiee f‘isher was plainly‘ séepti’cal gbout
the effectiveness of the Minister's poliey of deterrence. Even with.a Calabrian, who would
have the merit of taking the message of deportation beek to that part of Italy which the
evidence disclosed has been intimately connected with illegal drug growing in Australis,
the likely result of the government’s policy, when it became known, was not deterrence
either in Calabria or generally. Rather it was likely to expedite the processes of
citizenship application. which would take migrants and their families beyond the
inconvenient reach of the Minister's deportation diseretion.
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A review of this series of deportation deeisions discloses a number of
conclusions. The first is the variety but similarity of the relevant facts both as to the
detail of the offences-and es to the migrant’s links with Australia in the several cases. The
patient examination of the evidence and the flexible approach.taken to the admission of
relevant evidence shows the AAT at its best in upholding the ideal of individualised justice
in administrative review. Secondly, the deference paid to the ministerial statement of
poliay appears to vary in part by the conception which the several Deputy Presidents have
concerning the extent to which they should stray from it, in part the connotation they
severally give to its language of generality and in part by the simple consideration of ‘
whether, according to their own value system,. they concur with it. It is feirly plain that
Mr. Justice Smithers found at least some elements of the new poliey unaceceptable,
Draconian’ was the expression he applied to it upon its late tender before him in Gungor.
Mr, Justice -Fisher questioned the 'vital assumption. in it that deportation would be an
effective deterrent to migrants generally. Aecording to him it would fall unequally. ubon )
the poorly educated who did not -eure. their vulnerable position by-securing citizenship..
Justices Smithers and Gallop were not.prepared to accept the absolutist approach of the
Minister's policy statement, lumping all illegal drugs in the one objectionable basket, Mr..
Justice Smithers felt the Australian community would draw a distinetion between:Indian.
hemp and heroin. Mr. Justice Gallop drew that distinetion for himself on ,the‘-—qlrzriarsfshc;f
judiéial pronouncements relevant to -eriminal sentencing..Mr. Justice: MeGregor: appears
more wholeheartedly to have accepted-government poliey.. He- entertsins no-evident
doubts about the efféctiveness--of -a- resolute 1applicétion of the policy to deter.migrants
generally from such offences. Clearly he accepted the-poliey on its face and drew no
distinction between illegal drugs. of. different kinds.- The-. President, Mr. Justice Davies,
committed full-time to the daily operationm of the AAT, appears to walk the middle line..
Faithful to the instructions -of the Federal. Court -in .Drake he :neither ignores. or
mechanically épplies the ministerial policy. He gives it -'weight',,.though generally . lastin-
the Hsted -considerations to which he pays‘attention in reaching his view: of the right_or
preferable decision’. Inall the decisions, words of generality recur. Reference is made.to .
'wood government’ or ‘the best interests of Australia'. The 'protection of the Australian
eommunity' and-'suitability for membership of the Australian eommunity’ recur repeatediy.
: leitmotifs in the verbal reselution of the right decision in the particular case,
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The sample is small, The facts of particular cases are different in significant
respects, Buf enough may have been .recorded to show that there is .a degree of
ambivaience among the Députy Presidents of the AAT concerning ‘the precise way in
which the ministerial statement of poliey is to be considered. Each refers to it. Each
takes it finto decount’, None applies it ungritically. None specifies precisely the weight he
has assigned to it, though Mr. Justice Davies comes closest in Nevistic in his statement
that but for -the -policy, he should not have concluded in favour. of deportation. The
enthusiasm-of the Deputy Presidents for the 'policy‘. statement in. its generality clearly.
varies, ranging- from Mr. Justice McGregor's apperent. endorsement. of -its terms to Mr.
Justice Fisher's scepticism about the effectiveness of its major premise and Mr. Justice
Smithers' denunciation of aspeets of it as Draconian'. Perhaps no greater .degree, of
consistency- can ‘beé expected in: the business- of “individualised justice performed by a
tribunal, constituted by judges aceustomed to Tesolute action, strong opinions strongly
expressed, and the traditions of judicial independence. The fact remains that when applied
to review of government policy, a number of special problems are disclosed. It is to these
that Inow turn.” : : :

FOUR PROBLEMS

.- Demoeratic Theory, The chief cause of anxiety on the pert of observers of the

AAT -experiment is the toleration of an acknowledged review by an independent tribunal
of the formulated and lawful policy of an elected government. Clearly, the concern must
be put'in "perspeéti‘{re.‘-'The reasoned decisions of the AAT, now over & period of more than
four years-diselose that a ‘great many cases involve little or no element of government
poliey: Many of them follow perfeetly orthodox lines with which lawyers are well familiar,
Most turn on the filler ascertainment of faects, in-which the AAT frequently has decided
advaritages over.the administrator,83 Many depend.upon the clarifieation of the law.
Although: . this: function has caused judicial®4 .and academic®5 hesitations for
constitutional reasons, it continues, in practice, to be & most useful facility of the AAT,
expertly. performed. Where poliey is involved, it will rarely give rise to such controversy
and "emotion as -the application. of- immigpation policy. But it is precisely  where
controversy and emotions are stirfed that societies sueh as ours frequently look to the
political process to resolve conflict and settle strong feelings in an authoritative way.

The problem wes adverted to by Mr. Justice Brennan in Drake No. 2. The
tribunal is apolitical. It is adjudicative. Above gll, it is:

not linked to the chain of responsibility frem Minister to government to
perliament.86 :
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The Federal Court in Drake declined to state any general rule as to how far the AAT
should go in its review of clearly stated government policy. But if there are no clear
limits in law, save those that must be drawn by inference from the nature and functions of
the AAT, the scope of the AAT to question, criticise, elaborate; vary and depart from-

government policy, openly and lawfully stated, is very great indeed

Commenting on this novel jurisdiction, Sir Zelman Cowen told a conference of

parliamentary committees involved in the serutiny of delegated legislation:

It is & matter of great concern, particularly in a democratic system that our
institutions operate under great pressure. ... [Tlhe pressures under which
legislatures work give them but limited time to eonsider iméortant aspects and
-elements of the legislation presented to and required to be considered-by them.
The pressures on governments and ministers are formidable and so too are the
pressures and conditions under which officials work. The argument sbout the
very-wide scope of the jurisdiction entrusted to the new Administrative Appeals
Tribunal takes this into-.account; it is said that the Tribunal can examine
carefully -and without comparable pressures and restrictions than a Minister or
official may have to resolve much more quickly with less information-availablé
to him. You may wish to ponder the implications of authorising the replacement
of a minist’_e);‘;ihl or governmentel .policy with that of a judicial. — more
accurately a quasi-judicial officer.87

Many readers of the deportation decisions of the AAT may be led to a conclusion that.is _ -
critical of the particular government poli_ey. in question, It may be seen as naive: arnd based ..
upon a collection of false premises : that migrants constitute a large proportion of the
drug trade in Australia, that deporting slien migrants will have a significant deterrent-.

effect and that there is no distinetion in faet, or in the popular mind, between-illégal ..

deugs of differing kinds. But when an unelected tribunal begins to evaluate, elaborate, .
eriticise, distinguish and even ignoré particular aspeets of & ministerial statement opgri}y
arrived at ‘and ‘even tabled in the Parliament, the lines of responsible government have
become blurred: True it is, the Minister may have the remedy available to him. He can
clarify a laewful policy to make his:intentions plainer. He can propose to Parliament the .
amendment of the Migration Act to modify the present deportation diseretion at least in
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cases of drug offerices. But the very pressures whiicti‘are upon parliaments:today and the
desirabiity that they should not beesme lost in the minutise’ of administration; to say .-
nothing of political considerations that may make®s full-scale parliamentary debate -
untiméfy or unwelco}ne, suggest that clarifying particular aspects of government policy by
" detailed legislation is neither feasibie nor desirable. The symptoms. which Professor Reid
has called ‘judieial impe‘r'-italisrn'88 oneé discerned bj the administration are more likely
to provoke quite & different response. If the AAT is pereeived to be questioning strongly
held and lawful government poliey, it may occasionally, by its reasoned judgment, lead
officigls and even Ministers to the point of medifying or even abandoning that policy.
More frequently, the response is likely to-be a frustration with the AAT, a feeling that it
has over-stepped the proper bounds of an unelected body and a determination to retaliate
either by hmxtmg its Jumsdwtlon to inconsequential matters (largely free of policy) or
even, in the mlgration ares; of rejecting its decisions, framed as they are in the form of a
recommendation. ’

‘If the lomg-run aim for the AAT is still the establishment in Australia of a
general Federal administrative tribunal to bring together to independent review a wide
'vanety of appeals against administrative decisioris in the Commonwealth's sphere, it
seems plam that & clearer delineation of the AAT's role in the review and epplication of
'government pohcy will be necessary There would certainly appear to be merit in the
AATS faclhty to havefsome government policy identified and clarified. Not least in
deportation decisions, this has already been a beneficial result of the AAT's operations.
Statements of policy went' through three drafts in as many years. Furthermore, the
facxllty to" comment upon government policy when it operates in an 'oppresswe,
d1scr1mmatory or Gtherwise unjust manner8? is also surely a useful and beneficial
advantage “of AAT procedures. As the AAT develops its expertise, it will have many useful
comments to meke, helpful to good administration in Australia. Its detailed study of
indivicual eases will aid the identification of problems which even a sincere and dedicated
official may not have foreseen and considered. Furthermore, the symbiosis between the
expert ‘departmenta] official and the external geNeralist tribunal is one traditional in so
many institufions’ of English-speaking countries. I cannot believe that the 'Bland-
Committee's report is to be preferred-and that the AAT should be reduced to a mute body
completely unable to express opinions on government policy, silent in the face of

injustice.gu
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But the problem with the current arrangements is that they do not confine the
AAT's role to cne of an external critic and commentator. On the contrary, the Federal
Court has made it elear in Drake that the AAT must not abdicate its own separate role of
reviewing lawful government policy. Whilst giving such poliey an unidentified *weight' the
AAT is to consider the propriety and acceptability of such policy according to no elearer
principle than whether it leads to the 'correet or prefzrable’ deeision in the facts of the
case, '
_ An Emerging Dichotomy. A second problem which I foresee is 2 practieal one.
Elsewhere, I have identified the diffieulty that could arise If, limiting itself to an
approach to-acceptable evidence akin to that adopted in tﬁe courts, the' AAT refrained
from taking into account the whole range of hearsay and other evidence which the origi'ﬁal_

' decision-maker would act upon in reaching his- conclusion.9! In part, this difficulty
appears to have been overcome in the more recent experience of the AAT. The
immigration decisions alone demonstrate the flexibility of the tribunal in the receipt of
material which almost certainly would not have been acecepted in a eourt of law. Royal
Commisston- .reports, . statistical -material - on rhiérant erime and even a journalistic
description of soeial conditions in Turkey in & news magazine have been accepted.into
evidence beeause they were- considered relevant. In the past-year, the tribunal has also
made notable steps towards greater informality of proceedings, more beneficial use of '
preliminary hearings snd telephone conferences to overcome the problem of .resol_ving.'

matters in & large country and in a tribunal without power to order costs.

dangerous for-the effective operation of the AAT as an edueator of the Commonwealth . :
administration and as a body laying down standards to be cbserved by Federal officials'at -

the counter’. The review by Professor Pearce of the duty of Commonwealth officials j'ri -_'-. o

responding to ministerial or governmental poliey, within broad statutory- diseretiq_hs’._

conferred upon them by Parliament, is so recent that it needs no repetition.32 ;A-l,thi)ﬁgh,-_ .-

there has emerged & difference of view concerriing the legal obligation and entitlement of
public servants when subjeet to 'ministerial dictation'83 the balance of opinion.in ‘th_g-'-.'
present High Court. (Mr. dJustice Mason to. the congrar.y) would appear tqf_xiéﬁpldn_'ghg_‘
propriety of.:the public servant, even with.r'a specifie statutory discré,tiqn,..p.grfor-miqg;hi.s
duties so as to ecomply with. lawful ministerial or governmental poliey.94 _Furthérmbre,
Pearce is surely right-when he says: ' -
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It is highly improbable that & public servant will refuse to comply with a
ministerial directive and it would undermine our system of government if such
an event were to oceur with any frequency. ... A publie servant is, and probably
should be, governed by his Minister. This being so, it seems unwise to.talk of
‘him .as exercising an independent diseretion.95:

Respeet for- the conventions of responsible governmeht, the desire for normal career
survival, if not advancement, and knowledge that in the end a government cen usually get
its way, ensures compliﬁnce by most public servants with cleariy stated and lawful
ﬁ:inisterial policy. Often, of course, the officials have themselves taken anrimpor'tapt part
in the’ formulation of that policy. But even where they have not and evenr where they
personally dissgree with it and even where they may have,'in form, -an independent
statutory diseretion, the politieal reality that .ought not to be ignored is that such. policy
will. usually be complied with. Furthermore, the balance of legal opinion in Australia
would seem to suggest that this is how it ought to be. :

* Any .disparity between the approach to poliey taken by the AAT.:and the =~
approach taken by officials, including officials with an independent statutory diseretion, - -

diminishes the value of the AAT as an instruetor of the administration. If officials feel -
bound to eom ply with clear governmental policy but the AAT is at large and may criticise,

modify, elabcrate and even ignore such poliey, it is clear that a dangerous division of =

governmental practice may emerge. The result will be more than inconsistency in
decision-making. It will be decision-making that encourages appeals to the AAT, But such
eppeals will not result in sure clarification of proper conduct by government officials.
Instesd they will invite the substitution for ministerial poliey consistently and faithfully

observed. by officials, of a curial procedure in whieh:.such poliey is 'taken into account’ but - - .

independently’ and _critieally assessed before any dEClSlOl‘l is made as to whether or not to.

epply it in the particular case. Some mconsxstency between the more mechanistic and -

inflexible approach. to-government policy. by publie servants and the more independent,
critiesl réview of policy by an independent tribunal may .be both inevitable and desirable.- .
Indeed, it may be the very reason for. promoting #n external system of individualised-
justice such as the AAT offers. But too great a discordance between the approach inthe =

tribunal and the approach in the departmental office will undermine the value of the AAT, =

at least in the eyes of those public servants who ean only in the most grave and
exceptional ecircumstances feel themselves as free as the AAT is to guestion, eritieise and
depart from clegrly established governmental policy, particularly when laid down by their
Minister.
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Tribunal Constitution and Procedures. In the wake of the Federal Court's

decision in Drake, it was mcknowledged that the AAT, although bound to review
government poliey and entitled to reject it end even substitute for it, is not by its
constitution or procedures well equipped to do this task. It is an adjudicative and not Q
representative body. Large policy questions, in particular, ean rarely be moulded into even
approximately 'either-or' forms. They tend to be better desit with in a legiélative or some
other kind of representative authority : the more ‘polycentric’ they are the less
susceptible they may be to a litigious institution and adversary procedures. Yet this is the
institution and these, by and large, are the procedures of the AAT. The proposals of the
Kerr Committee to include representatives of the relevant administration in the AATIS
were rejected by the Bland Committee. They have not been adopted in the form the _AAT
has taken, although members have been appointed with speeial skills, inetuding those of
former members of the Commonwealth administration. The Administrative Review
Couneil has favoured the approach of the Bland Committee, urging that: .

Provisions should ge:ierally not be made for the appointment of public servants
serving in the department whose decisions will be reviewed under the

jurisdietion in question'.97 -

However, the sbsence of a representative coniposition of the tribunal and indeed the
positive rejection of thef notion. in the Act renders the tribunal far less com—pétentjtq
perform any thorough-Foing, systematic and satisfactory review of poliey than rriighf ha;_re '
been the case had a representative rather than a judicial compesition been followef:‘é. )

Moreover, the procedures of the AAT permit a superficial approach only to
poliey” review, Although the Kerr Commtttee favoured the prowswn of a resea h
unit98, and although a lttle use is made of the small secretariat of the Adrmmstrat ve
Review Couneil, no proper resources exist to “permit the kind of revxew of pohcy that
would be regarded as rud1mentary in & Department of State in a matter such as

deportation eriteria. Moreover, the procedures of the AAT and its proper concentratlon
upon resolvmg the dlspute between the partles before it, limit 1ts capacxty to perform the
I d the

administration. The tribunal’s necessary apohtleal stance prevents 1ts havmg contact w1th
party political orgamsatmns, although these, quite frequently, will have relevant and even
sometimes decisive views about pohcy 1ssues. The faet that these vnews may be
considered irrational, unjust and wrong-headed will not alter in the shghtest the mﬂuence
they will have upon the policy of governments and hence the admmlstmtmn of that poliey
by public servants brought up in & tradition of layalty, within the law, to their Minister
and to the government of the day.
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In short, though the Federal Court,(cl’a;‘i—f’rct‘f.in _i_)_zak__e a substantial power an_d
- duty o_f independent review oy he~AAY f government policy, it has to be acknowledged
that the AAT is singularly ill-equipped to perform that function, except in a su-perficial
way and then only at the margins and in the circumstances presented by and illustrated in
particular litigation. These limitetions on the AAT are . well recognised by those
administrators who are constantly involved in poliey formulation, eriticism and review.
They are likely to look askance at any signifieant ventures by the AAT into poliey
formulation, especially where existing poliey is clearly formulated and has beenfsubject of
parliamentary, Cabinet, Ministerisl or party political discussion. A clamm to an
-indepehdent assessmeﬁt of government poliey, if it Is to be in any way realistie, should be
accom panied by procedures and other means that will assure the review of seme measure
of reality. Otherwise what is being claimed is more than what can in truth be expected.
Without a representative composition, independent research facilities, procedures for
widespread consultation and political inputs, the assertion that the AAT should conduct its
own indepéndent assessment of Wgovemment poliey and the contemplation that it .may on
occasion even substitute its own poliey for ‘the lawful poliéy of the elected government
must appear bold in the extreme. In a realistic recognition of .its limitations, the AAT,
whilst acknowledging as it must the claim, has generally contented itself with 'taking into
aeeount' the government poliey. Particular details have been gquestioned, varied or even
negated. But no effort has been }éssayed so far to present an entirely new and different '
poliey. Perhaps in time, by the traditional procedures of the common law, new policies
will emerge, conflieting in material respects with the ministerial poliey. If this happens it
will foree the Minister to the traditional means by whieh judicial ohduracy is correéted,
namely legislation. Possibly the ministerial poliey will itself be modified, with the
advantage of the AAT critique. Certainly, the deportation policies heve miready c_hanged
twice as a result of the AAT litigation, ‘though generelly in directions designed to make
ever riore clear to the tribunel the firmness of tie Minister's resolve in the deportation of

drug offenders..

It would be g misfortune for litigants and for the AAT itself if the assertion of
the independent serutiny of government poliey were taken toc mueh at face value. A body
which asserts the elaim to review poliey but lacks the personnel and resources to do so in
a satisfactory manner is bound, in the end, to fall vietim to criticism from all sides.
Either it will be said to have falsely raised expectations which it is unable or unwilling to
meet. Or it will be said to have c¢laimed & powér which ought not rightly to belong lo it
and whieh in any case it is only ever able to fulfil in a superfieial and somewhat haphazard
way.
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Judicial Prestige. The suggested dangers of involving the judiciary in the review
of administrative policy have been eited. The opinion of the Chief Justice of Victoria did
not find favour in the New Zenland, New South Wales or Western Australian réports on
review of administrative decisions. All of these favoured judicial invelvement, though
admittedly in ways which did not so assertively bring the judiciary into. the public
evaluation of government policy s has occurred in the AAT. The debate about the role of
judges in non-traditional areas is a lively one in Australia. It has generated many recent
commentaries both from judges themselves®? and from political seientists.100
Closest attention of all must be paid to the opinion that the involvement of the judiciary
in a routine procedure. that results in the making of controversial judgments, which are
politieal in the wide sense of that term may cause actuel damage to the judicial function.
The concern here is less with the loss of personal prestige for the holders of judieial office
than with the diminution in the effectiveness of the judiclary which relles overwhelmingly
upon publie confidence for obedience of its orders. Professor Gordon Reid has written of
the ‘'dengers for a “fearlessly independent judiciary’l®l involved in controversial
activities, -traditionally - those- of the executive. The Chief Justice of South Austraha,
whilst not adopting too-narrow an approach-to-the use of judges, has recently cautioned: -

Poliey in the area of goverhment and public administration is for the executive’
and the legislature, not for the judieiary. But there are times when the
government conmders that a particular judge possesses special qualities whmh‘
meke it desu'able for him to take part in the formulation of poliey in some area. .
of public administration. These qualities may arise from some special study or-
experience in the area, or merely from the judges' particular temperament- .

character and general experience of life. In this situation, I think-that’ 'y .

possible involvement in-party political or other.public controversy is to.-be -

serupulously avoided. Judges undertaking such a taking must recogmsef that it

-Hes outside the seope of the judieiel function. I controversy results, it r

tend to undermine public confidence in the impartiality of the judieiary.102

Comments. of this kind reflect the deeply entrenched view, inherent in the Austrahan
constitutional arrangements, concerning the proper respective funetions: of the various
arms of government. The total embrace of Montesquieu's fundamentalism ‘is searcely
likely in Australia. The use of judges outside the courtrooms is too-long 'aqc-! too firmly
established for this. Furthermore, even a determination that the use of judges in a body
such as the AAT may, te some extent, 'damage' judicial prestige is. not conclusive of the
debate. Judges could depart from the AAT and under its present statute, the problem of
reviewing policy would not depart with  them, Furthermore,
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as Professor Juiius Stone has pointed out, some diminution in judicial prestigé may be
considered to be outweighed by the increase in social effieiency resulting from the use of
judres:

We should stop short of converting an 'ideal type' [of the judiciaryl into a rigid
" preseription. ... On the problems which most vex lawvers the argument for an
‘ideal type' usually has_to admit that coneretely the ideal type i not usually

found but merely an approximation to it. For instance, g?am':ed that the

'polycentrie’ question whether a 40-hour week should be introduced in this
country is Yideally' inapt for judicial determination, two considerations prevent

this being necessarily deeisive. The Yjudieial' process, insofar as the interests’

concerned trust it ‘more, may still be the most efficient way of handling the
question. Even if this might somewhat damsge. judicial prestige, we still have to
weigh the degree of social efficiency against the damege to judicial prestige.
"The decision made when these are weighed i one of policy, not a mere
inference from the nature of adjudication. The fact is ... that there are
'polycentrie! elements in much of the most staple and important judieial
bﬁsiness. This is daily seen is appellate court development of the léw and
‘ testified to by accepted juristie thought, 103 ‘

The AAT's difference fr,ofﬁ ordinary judieial funectioning may be more one of degree than
of kind. Tﬁé assertion 1o review government policy may be more remarkable for its frank
disc}bsixre then for its existence. Nevertheless the fact remains that the assertion of such
& role, rather than the interstitial practice of it, will inevitably raise anxieties and invite
serutiny ini a way' that does not generally happen in the courts. Concern sbout loss of
judicial prestige end public confidence in the judiciary arising from a handful of AAT
decisions involving sc‘rutiny of government policy seems misplaced. But there are limits.
Governmental and ministerial perceptions of the proper ¢onstitutional role of judzes in
the corltrovérsial areas of policy that mey come before the AAT are likely to suffer
serious damage if there is too frequent, too radical and too assertive g review of lawful,
formulated 'goirem’ment policy. There are limits to tolerable judicial ereativity, whether in
the courts or in tribunals such as the AAT:

Individuals and governments are not prepared to entrust their destinies to the-

whim of a few persons who will determine their eontroversies in accordance
with their individual beliefs and principles. But they will entrust them to judges
who will deeide in accordance with the law. It is the proper role of the courts to
apply and develop the law in & way that will lead to decisions that are humane,




~ 37 -

practical and just, but it would eventually be destructive of the authority of the
courts if they were to put social or pohtical theories of their own in place of

legal prineiples.104

These observations may, with greater force, apply where the "social and politiéal theories
of their own' are not \;Jorked out in traditional ways, interstitially and overwhelmingly in
private litigation but are asserted as a legal right of the judicial officer in litigation, one
party to which is. always the government. Even more astonishing to th.e lay mind brought
up in the traditions of judicial deference will be a head-on conflict with a carefully
fermulated and perfec;tly lawful policy of the Minister reached after thorough inquiry and
consideration by him of expert, community and political representations.

CONCLUSIONS

A criticiém cor'ﬁm'only expréssed by non-lawyers of the role- of judges, courts
and Iawyers m publie: admmlstratwn 1s that they are overly coneerned w1th form, with fair
play and just procedures and madequ&tely concerned with administrative skill, cheapness,
1nformahty and eff:cxency and the memts of the case. 105 Now, in the AA’I‘, the
judicialisation of Austrahan adrmmstratmn has gone a step further, But the ct‘lthlsmS now
voiced are different. Now, it is said, the lawyer's claims are too bold. Examination of the
merits has ineluded examination of the merits of official government policy and public
criticism of and variance from that policy in waﬁs which loyal public servants would not
dream of. The problem faeing the AAT in the"seruti!n_y_of governmental policy is not a
local dilemma srising only out of thc_a;language of the Administrative Appeeiis 'Tribpna-l
Act. It is one inherent in any modern procedure for administrative review independent. of
the political government and permanent bureaucraey. ' T

The growth of the number and complexlty of admmxstratwe dECISlonS,
frequently made under legislative language of great generahty, m\ntes, for con51stencys

sake, policy guidelines, some of them made at a very high level. Once the dec1swn was

taken to stray from the orthodox and well marked path of Jud1c1a1 rewew, to the
development of a general admlmstratwe tribunal with powers extirzglg%; tt’geriv;g\f on the
merits, the consxderanon of the merxts of government pohcy, &bseat statutory prOVISlons
to the contrary, became likely. It mlght have been p0551b1e in-the Drake case for the view
to be taken that, compatlbly with the. duty of the omgmal declsmn—maker to comply with
lawful rnmlstemal d1rectlons, so the AAT, in its-review, should hold 1tse1f bound to do so
out of deference for the prmmples of respons1b1e government This view was not taken.

The High Court of Australia declined an cpportunity to uphold such a view when it refused
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special leave to appeal from the decision of the Federal Court in the Drake case.l08
“The Federal Court's ruling stands. The AAT is obliged independently to review government
policy and not to abdicate this function.

The debate about policy in-the AAT may have the beneficial effect of
expediting the debate about policy in the ordinary courts. Teachers of jurisprudence in
this century have long encouraged the open acknowledgement of the creative role of
judges in lawmaking.!%7 Increasingly, the judiciary itself hés come to acknowledge this
role aﬁd, hencé, its funetion of evaluating policy‘ choices where these are equally opern to
the judiciary in resolving & Iegal dispute. Lord Reid has denounced the fairy tale' that
judges merely declare the 1aw198, and has openly acknowledged the policy choices
especmlly before appellate courts. 109 Other judges prefer to base their opinions on
justifications of 'public poliey!, the 'public interest', the general benefit of the community
and similar words of general connotation. 110 1n Australia, a series of ceses in the High
Cour't in recent years has seen the court grappling with important issues of policy.
Sometlmes mdwldual judges have declined to alter settled rules of law preclsely because
of the ex1stence of inadequate procedures and resources to effect comprehensive legal
refor@._Thg language used is apt for the predicament of the AAT with its asserted power
and réébgﬁsibility to review policy:

IT} here are more powerful reasons why the Court should be reluctant to engage’

“in [mouldmg the common law to meet new conditions and circumstances). The
" Court is netther a leglslature nor a law reform ageney. Its responmbﬂxty is to
declde cases by applymg the law to the facts as found. The Court's facilities,
techmques and procedures are mdapted to that responsibility; they sre not
adapted to legislative functions or to law reform activities. The Court does not
and cannot carry out investigations .or inquiries with a view to ascertaining
whether particular common law rules are working well, whether they are
adju's_te& to the needs of the comimunity, and whether they command popular
assent."l\fof' ‘ca'nrthe Court call for and examine submissions from groups and
individuals who may be vitally interested in the making of changes to the law.
In short, the Court cannot, and does not, engage in the wide-ranging inquiries
and assessments that are made by governments and law reform agencies as
desirable, if not essential, preliminaries to the enactment of legislation by an
elected legislature. These considerations must deter a Court from departing too
readily from & settled rule of the common law and by replacing it with a new
rute.111
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The High Court of Australia has asserted the limited funetion of the ecurt in developing
new rules, even of the common law, in the face of long-established legal authority.112
The assertion has been repeated in recent cases involving prisoners' rightsil3, the
widening of standing to suell4, the alleged right to legal aid in serious criminal
cases, 115 tax a\roAid»am':e116 and voluntary .intoxication 23 a defence to otherwise
eriminal conduct.117 In each of these cases the High Court, usually by a majority, often
expressly or by implication, has noted the need for reform. But that need was held-to be a
matter for the elécted Parliament, possibly aided by a permanent law reform body,}18
It was said not to be a task for unelected judges operating within the constraints of
eourtroom procedures and inter-partes litigation.119

I do not mean to imply that poelicy cdnsid_erations have not influenced recent
decisions of the High Court. On the contrary, poliey plainly played a part in at least some
of the judgments in all of the above cases. Even.if confined to administeative law matters,
one has’only to read Sankey .v. Whitlam120 or the decision of Mr. Justice Mason in The.
Commonwealth v. John Fairfax & Sons Ltd}2! to see the orthodox operation of poliey
considerations. The difference between the-courts and the AAT is that no court claim$, in

terms, ‘an unlimited power to evaluate, review, modify, substitute for or negate '

government policy, not by reference to some. pre-existing rule of law __(hov'\‘rgzv'gri
indeterminate) but by reference to the decision-maker's estimate of the correct or
preferable decision. in thﬁ;;ﬁ:articular, case. The result mey be similar. When the principle
of law is examined it may amount in reality to little more than a statement of personal
opinion on the part of the judge whatever formula is used to describe it.122 It.is the
very boldness of the assertion for the AAT, so out of line with the usually modest and
deferential language of the courts, that attracts attention and invites doubt and
seepticism, Myths die hard. Despite Lord: Reid, Ministers, government. offxcml and
probably the commumty generally, sleep easier in the notion that judges do no more than -
mechanically apply pre-existing rules. Often that is all they may do. When they- h&ve a
choice, it is our tradition rarely to acknowledze that there is an open choice.of -pblicy to.
be made by.the judge.. Judicial recruitment and training, the procedures of the adversary
trial, the experience and inclinations of most lawyers of our tradition and the lack of
facility for social research and. inguiry combine to diseourage a frank gck,npwlgdgemg.nt of
policy choices, Our procedures of adjudication end decision-making would require too
great a reform if matters of policy were to become too prominent. True to this tradition,
the AAT has not itself asserted its right to conduct a major review of government policy.
But in the series of cases examined, its legal power to do so has been asserted repeatedly
and its inelination to stray from ministerial poliey has been manifest in almost every case. .
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" Can this position last? Governments and Ministers in Australia may be .robust
enough to accept the AAT's critical serutiny of its policies, QOccasionally, they may even
find the sci'u.tiny helpful in the elaboration and spplication of policies to cases not
contemplated when the policy was drawn. In the event of & profdlmd disagreement,
legislation may be enacted -to ensure that a poliey, found uncongenial to the tribunal, is
ultimately observed by it. However, a more likzly response is the disinclination of. the
executive government to commit jurisdietion invelving important policy questions to the
AAT and & disinclination of officials to recommend to Ministers that. issues lkely to raise
the application of controversial policy should be committed to the AAT's review.

Other optior'as.are available to eope with the problem of submitting government
peliey to “AAT consideration. They include binding the originel decision-maker and the
AAT 16 criteria published by the Minister and tabled in Parliament.123 -Alternatively,
the decision-meker and the AAT could be bound.in terms by ministerial directions
subsequéntly published in the Gezette.124 It would be possible to require the
decision-maker and the AAT to have regard to preseribed criteria which do not purport to
be exhaustive when exereising their discretionary powers.125 It will be possible to
require 'rgview of eases involving important issues of poliey to be at the discretion of the
Minister and recomrﬁendatory only in effect, so that they can, gs the Kerr Committee
proposed, be available for his assistance but not to bind him. ‘Finaily, it is possible to
require such cases to Bé‘ heard by .a tribunel constitued in a special way, as by 2
presidential member. This procedure has been adopted under the Migration Act and in
respect of appesls from the Australian Broadcasting Tribunal. 126 ‘

‘The -conferring’ of powers on Ministers to give directions to a tribunal binding on
it, however published and wherever tabled, may solve the problem of the tribunal's
epproach to government poliey. But it may do so at B cost of the publie's perception of the
tribunal's diminished independence. A similar consequence may flow from any special
provisions concerning the constitution of the tribungl and from trestment of the tribunal
as an advisory body only. Since the AAT is a body some of whose members are judges, the
question arises as to whether a greater identification of the AAT with the administration
would affect publie perceptions of the independence of the judiciary in sueh 8 way as te
damage both institutions, 127
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We continue to explore the right solutions for the problems identified in-this
essay. Those who take bold reforming measures must expect to face difficult pro!_)le,ms'-in
the consequence. n 'workirig out the proper relationship between the AAT, elected
officiﬁls, administrators and individual litigants, the road ahead is not at all clear. Plainly,
lawyers have crossed over into the territory of poliey. There are some signs that Iaﬁ_vers
were there before, though generally they covered their.tracks and rarely admitted- the
adventure, The passage may come to nothing end those who guard the frontier -may
prevent too many incursions, for fear of the unpredictable damage that may be done. On
the other hand, lawyers may well find that grappling more openly and frankly with policy
issues in the AAT points the direction for the way in which the courts themselves should
more openly address the problem of policy choices. Jeremy Bentham awaited a 'Luther of
Jurisprudence’ who would, with 'nenetrating eye! search the unsatisfactory features of our
legal teehniques.128 In many ways, the AAT requires all arms of government in
Australia to face more precisely the role of policy in adjudicative decision~making.
Whether a legal reformation will ensue, or whether a counter reformation will eurtail this

brave experiment, remains to be seen. .
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