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 BIO-ETHICS ;: HUMAN TISSUE TRANSPLANTS

I am Chairman of the Australian Law Reform Commission. The functions of

that Commission are to help the Federal Pariiament in the reform, modernisation and

simplification of Federal laws in our country. We amre living through a time of rapid
change: changes in the role of government, in the operations of business and in moral gand
social attitudes. But the greatest force for change of our time, gnd one which constantly

requires revision of the law, is the dynamic of science and technology.

The three sciences which most dramatically affect the law-are the energy
sciences, the computing sciences and the new biological sciences. I willl say nothing of
energy and nothing of computers: though clearly the lives of all of us, certainly the
majority of students of this College, will ‘depend -very much on these scientific
developments,

It is timely, however, to say something about the acute morel dilermas which
are being posed for society and its law by biological developments, some of which are

being pioneered in Australia itself.

Five years ago, the Law Reform Commission was asked to deliver a report on

the laws that should govern one such biological issue: human tissue transplantation. Our

1

report, Human Tissue Transplants-, was produced bér the participation of some of the

best legal minds in Australia joining -together with the most skilled surgeons and
physicians involved in transplantation, aided by Protestant and Catholie theologians and
by a professor of philosophy. Among the Law Commissioners who joined in the project
were Sir Zelman Cowen, now our CGovernor-General and Sir Gerard Brennan, recently
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appointed to the High Court of Austrelia. Before the Commission delivered its report, it
canvassed its tentative proposals in the four corners of the coﬁntry, by radio, television
and the printed medie. Thousands of fellow eitizens had their say before the report was
completed. It was a remarkable symbiosis between expert and ordinary Australians. In the
result, the lawmakers had the issues placed before them. These issues were faced up to,
which might otherwise have ended, as so many do, in the 'too hard basket', How éhould
‘death’ be defined? Should we continue to require consent and donation of body organs or
should we, as in France, accept that. everyone is a donor unless in his lifetime he objects?
Should a child ever be permitted to donate a kidney to a brother or sister? There were

many more such questions.

The law proposed by the Commission has been adopted already in three
Australian jurisdietions {the A.C.T., Queensland and the Northern Territory). It is shortly
to be adopted in another. It is under active consideration in two other States. Diffiecult,
complex, sensitive, controversial questions have been answered and laws provided which
have commanded not only logal-but also ovefs‘eas approbation. The British Medical

Journal, in a leading article, described this Australian report as:

The latest in an outstanding .series. ... The publicity which the Commission's.
activities attracted in the course of preparing and publishing the report did a .
lot in Austrslia to remedy the ignorance of the public and the apathy of the .
medical profession towards this important subject.? ' '

THE TEST TUBE DILEMMA

In the course of our inquiry about transplanting kidneys, the cornea, skin, bone...
and so on, the question arose as to whether & law on such topics would be adequaté—»ip;
cover transplantation of life itself. Writing in 1977, we foreshadowed, accurately, .
developm’ents which were then scientific dreams but which, all too quickly, have become
petunlities that must be faced by Australian society. Test tube fertilisation, embryo
‘transplants and trar;splants of foetal tissue were all listed as matters requiring 'early
attention'.3 A separate inquiry was proposed into the legal conseqﬂenées of ertifieigl-.
insemination, with its implieations for such matters as the legitimﬁcy of children, the
inheritance of property and matrimonial ‘ot family law rights and liabilities that could
arise within the marriage bond.4 And then we foreshadowed further developments:
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) Théfe' are other subjects we said which require early consideration. These
“inelude the removal, for the purposes of reproduction, of a human ovum, the
“fertilisation ex utero of the human ovum, and the implanting in a woman of an

“ovum fertilised in vitro.5 |

'In short, we preéicted test fube habies and fertilised humen ova, and we said
it 'would come, it would need legislative attention and that consideration should be

'gwen earh er rather than later. That was four years ago.

Last year, in Melbourne, Australia's first test fube baby, Candice Reed, was
n. Earlier this year, Victoria and Clara were born in Melbourne. More test tube babies
are’ planned to help those parents who cannot have a child norrha]ly. “The sim is

erstandable — to help these people fulfil themselves as human beings, Statute law and
"'on 1w are silent on the profound questions raised by this new technology. The issue
is whether we should tolerate such a silence, allowihg scientists and technologists
é-éur society where they will, withl no prior onppqrtunity for.us as & nation, indeed as
Spesies, to consider the implications and to lay down the aceeptable rules within which

se developments will occur,

o In 1932, nearly 50 years ago, Aldous Huxley wrote a stunning book 'Brave New
: —'ﬂfj_r_@_'. Bertrand Russel—l’.)declared that the frightening spectre of impersonéll seientifie
“control of mean, pictured by Huxley 'was all too’likely to come true'. In chapter 10 of
Brave New World, Huxley, 50 years ago, described a visit to the predicted Bloomsbury
~ Centre in whieh 4000 rooms contamed the; productlon line of the Director. of Human
Hatcheries. Men and women were no longér reared in a loving home environment ‘but were
developed and precondltmned with anonymous secientific efflclency Listen to the

s descmptmn of this world written half a century sgo:

'This hive of industry', as the Director was fond of calling it, was!in the full
buzz of work. Everyone was busy, everything in ordered motion. Under the
miscroscopes, their long tails furiously lashing, spermatozoa were burrowing
head first into eggs; and, fertilized, the eggs' were expanding, dividing, or ...
budding and 5reaking up inte whole populations of separate embryos. From the
Social Predestination Reoom the escalators were rumbling down into the
basement, and there, in the erimson darkness, stéwingly warm on their cushion
of peritoneum and gorged with Blood—surrogate and hormones, the foetuses grew
and grew or, p'oisoned, lenguished inte a stunted Epsilonhood. With a faint hum
and rattle the movihg racks crawled imperceptibly through the weeks ... to
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where, in the Decanting Room, the newly-unbottled babes uttered their first
yell of horror and amazement. ... Bhthe was the singing of the young girls over
their test-tubes...5

In April 1981 we- learned that the test tube team at the Queen Vietoria Hospital in
Melbourne had {rozen twelve fertilised human eggs, the excess resulting from their test
tube fertilisation programme. The fertilised egg is available for use in the mother or
surrogate mother when she is in thé right hormonal state to receive it. One embry}ologist
" connected with the team believes it may be possible to store the eges for 400 yeérs and
still, then, eachieve & pregnancy. An ethics sub-committee of the hospital decided that
freezing and storing the eggs was a better alternative than destroying them, or using them
for experiment.” '

Whilst these developments proceed here, .in Australia,. in the United State_sr in

' April a Bill was introduced into the Congress seeking to circumvent 1973 decisions of fhe
U,5," Supreme Court to make it plain that 'the earliest embryo‘ lS human hf eB Another_‘
Congressman, Representative Robert Dornan of California, has gone further, propesing an

amendment of the United States Constitution itself to state that life begins when a sperm

cell fertilises an ege rather than at conception when the fertilised egg begins to grow and

implants itself.9. _ _-

e

> , o
Representative Dornan would certainly say that the 12 frozen fertilised eggs in~

the hospitel in Melbourne are 'human life’.’But what is to be done with them? Is 1t really”_:; ’

acceptable that they may be used long after their naturel parents have died? Is it really: f‘_"

acceptable that we should tolerate experimentation, even on so pr1m1twe a fo;m of life?

Is it unsettling to think of scientific developments of this kind?

A leading Catholie theclogian, Dr. Thomas Connolly, has reeently suggééted .
that - asexual reproduqtion in the form of human cloning should be absolutely
prohibited.10 Certainly Pope Pius XII forbade artificial insemination even by a husband
donor. Dr. Connolly cautioned about the need for publie debate of high quahty in wh:ch‘
the churches must aceept the cha]lenge of proposing moral standards which address the
serious moral implications of reproductive engineering only now possible in our 'ume.11
After Millenia these issues arise for us to face. -
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It is not only the churches which must give a lead. Society itself must state its
standards. There are some who feel the whole practice of insemination in this way should
_be_ forbidden, at least for the present. There are others who see nothing morally wrong and
‘who ‘regard the Brave New World as a long way off. Most Australians are simply
éerplexe;i, a little unsettled, preferring-hot to think of the problem at all. Mearwhile,
“artificial insemination and test tube fertilisation goes on. The 12 fertilised eggs remain
snap-frozen, suspended in a solution of liquid nitrogen in a Melbourne hospital. The
“ doctors are unsure. The 1&W is unelear. Society fa_ces a dilemma.

WHAT IS TO BE DONE? -

One distinguished judge has said that we should not be frightened or disturbed
“by such dilemmas. On the contrary, according to him, they signal, he said, the privilege of
choice which represents 'one of the greatest achievements of humanity’.l2 Just the
- same, 1 ean only repeat what the Law Reform Commission said in 1977. - We must seek to
face. up to these dilemmas ot else we will be the hostages of seience. Human values, and
the respect for the integrity of human creation may be lost in a dazzling display of

seientifie inventiveness.

There are some who feel that it is better not fo do anything about such
problems, lest in defeult of complete social unanimity, we provide laws 'in advance of the
moral judgments which the laws should refleet’ and thereby Duild an edifice on shifting
sands’.13 1t has been suggested that the Melbourne Jtest tube pregramme would be raised
-at a meeting of Federal and State At_tome},rs-Geneﬂaﬂ.14

I can say_sb, the one thing that is plain is that the law on this topic is not a
matter to be drafted behind elosed doors by committees however expert and sincere. It is
certainly not a matter for doetors and seientists only, nor for lawyers alone. It is not &
matter for university scholars working in their offices nor for individual researchers. It is
not a matter for hospital ethics committees. If ever there was an issue upon which there
is & need for & profound end thoughtful eommunity debate, this is it. Neither legal
imperialism nor médical paternalism, nor even scientific inevitability, should carry the
day. Where issues of life and death are involved, we must seek out an informed community
consensus. Worst of all is a failure to do anything. Down that track lies the speetre
presented by Huxley's Brave New World.
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The community must search out its own role in relation to the life of its

members and of its future generations. Bodies such as the Law Reform Commission

provide one means by which we can help our lawmekers resolve the dilemmas of our time.
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