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. . . Throughout the countries of the. common law world, or at least those which are

~-m!:?ers of the Commonwealth of Nations, a remarkable development has been occurring

\iring the past two decades, relevant to the orderly improvem ent of the legal svstem.
A~-' _ - •

~:;_,ntir~~he-second World War, these countries enjoyed. varying degrees of close association

.fib. the original home of the common law in England. Appeals to the Judicial Committee

;~:~f;l:the Privy Council ensured a degree of consistency and uniformity". at least in the

:f;'f~pproach to basic legal questions. The adoption of Imperial legislation either' by direct

~":~f':a~pifcationor by lOCallegisl~tive measures ensured that important reforms, once adopted

'<~at:';w~stminster,spread their influence throughout the majority of the jurisdictions of the

'~f~oihrri'on law. Mr. Justice Hutley of the New South Wales Court of Appeal has recently

,<):,w~i~ten of the advantages which accrued to countries now of the Commonwealth of

-':-5:;N,s.tioris from their close association with one of the major legal systems of the world,

~'that of England.

'••• The forceable hitching of the legal system of a small State to one of the

great legal systems of the world has provided stimulus to us. The development

of the law of torts and contracts insofar as it had been effected by the jUdiciary

has been largely guided by English lea,dership. That leadership would have

operated anyway without the existence of the Privy Council, but its existence

guaranteed its success. The casuistical methods employed by the courts to

adjust and modify the law work most effectively if· there are competing

doctrines confronting them. In a relatively pr~vincial country (though very

litigious) such as Australia, the tendency to, lapse into self-satisfaction has been

restrained by the continual presence of a major legal system, not os a distant

exemplar! but as a continual force for change')
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However that may be, political independence nnd post-colonial scn!":itivities

have spelt doom for this particular method of updating nnd modernising the law and

dealing with defects' in it, as they were exposed. The rapid social, economic and

teclmologico.l changes Which have accompanied politicol independence have added to the

stresses faced by legal systems everywhere, but possibly most acutely faced by those

nurtured in the traditions of the common law. The civil law tradition, with its emphasis on

codes framed in general and conceptual terms, provided a. surer basis for changing- times

than the more pragmatic. methodology of the common law of England. The rapid

development of tocal legislatures and, Where they had already been long-established, the

rapid increase in legislative output, posed speciai new problems, many of which have not

yet been finally resolved.

The exponential growth in law is a topic, worthy of discussion by an

international association of law libraries. Technology, in the form of computerised legal·

information, may come to our"rescue only just in time. I am pleased to see that this

course will be devoting some time to the introduction of the Bibliographical ·Legal

Information ?ervice nnd other 'on-line' services in this part of the world. Though A vitally

important topic, i_t is not the on~ I have been assigned for my address. This paper is .

directed to the development of institutional law reform in this part of the world and to .

some of the innovations we have adopted in Australia to ensure that the final reports on'

law reform are informed about expert and pUblic attitudes to the law under consideration.

The s.t.arting point of the study is a realisation th~t most countries of the_

Commonwealth oJ Nations have establishedl11w reforming agencies and have done so si~ctE!:

the Law Commissions of England and Wales and of Scotland were created by the Unit~d

Kingdom Parliament in 1965. In the same year as the English and Scottish Com":lission.s

were set up, the State of New South Wales established a Law Reform Commission by

executive act. This development was later followed up by legislation. The New South

Wales legislation was recently before the State Parliament with a view to its amendment

and improvement.2

The development of the Ne:1.'l South Wales Commission 'I,\''?-s followed by the

creation of permanent law reforming agencies in Queensland in 19683 in South Austre-lia

in the snme :v~ar4, in the Australian Capital Territory in 18715, in Western Australia

in 19726, in Victoria in 19737, in Tasmania in 19~48 and in the Northern Territory of

Australia in 1976.9 The Commonwealth Act to establish a federal law reform

commission was approve:d by the Australian Parliament in 1973, although the first

members of the Australian Law Refor!TI Commission were not appointed until 1975.
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;These developments in Australia and Britain had been renected by similar

O:pm:cn.ts, in all parts of the Commonwealth of Nations. Law commissions have been

~ed in mo~t jurisdictions of Canada, in India find Sri Lanka, in the islands of the West

s!)nPapu.u New Guinea, Fiji and Tong-a, and throughout the continent of Africa. The

Jil<"NewGuinea Commission enjoys a special status, being mentioned in the
.,,;y<:.-:.... >
-~titution of that country and having particular responsibility for adapting the inherited

#imon: law of England to the common law and customary needs of Papua New Guinea.

._<,',:_ In· part, this explosion in law reform may reflect nothing more than the pursuit

T-·;t.h~- ·f~hionable. In part it may even follow realisation by some politicians that difficult

~~;.<;:an occasionally be defused for a time by the ready availability <;!'f a permanent law

'm" institution. In part, it may represent political tokenism: the creation of a small

-f~'~'d~d"under-staffedbody almost as a placebo for citizen complaints about defects in

;:;~:i&~f~' ~ules and procedures. 10
)"":~'t,

-Another interpretation of the booming industryTll of law reform institutions

is'-that.lawmakers'recognised the proliferation in number and complexity of the problems

';'~r~~'dJ~;tiJig the law to'8 time of rapid change. Coinciding with this realisation is an

,';;k~t,~~iation of the incompete~ce or unwillingness of present lawmaldng institutions (the

,;'p~ii~~·enf,. the Executive Government and the courts) adequately to meet the needs of

:G~~',':modernisa~ion and r.eJ1~ion. The permanent law reform agen~ies have been created

:·~i'j~i~ii the resultant institutional vacuum.l2 This is not the occasion to review the

c'~ClnHre. of the other institutions: the distraction of Parliament and the Executive ~Y a

~q:;;nj:}nuous and elementary electioncampaignTl3 and the inability or disinclination of

. j~tkes- to adapt the forensic medium to the needs for radical legal change and

~:. ;~9d~rnisation. It is sufficient to note that Parliament and the Executive Government,

,unaided, are not 'attending to the many needs for law reform. Moreover, a' series of

decisiqns of the High Court' of Australia, especially during the past two years, has

~nderlined the view of the maJority that the courts, at least in. Australia, are not 'well

.~q~Pte9, nor the, Judges nece~sl1rilY the right pers~ns, to effect comprehensive legal

reforms. Similar considerations doubtless exist in .cour~ elsewhere throughout the region:

[T] here are more powerluI reasons why the Court should be reluctant to engage

in [mOUlding the common law to m.eet new conditions and circumstances]. The

Court is' neither a legislature nor a law reform agency. Its responsibility is to

deciqe cases .by applying the law to the facts as found. The Court's facilities,

techniques and procedures are adapted to that responsibility; they are not

adapted to legislative functions or to law reform activities.
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The Court does not and cannot carry out invcstig-ations or inquiries with a view

to ascertaining wheth~r particular comm,on law rules are workinlt well, whether

they are adjusted to the needs of the community, and whether they command

popular assent. Nor can the Court call for and examine submissions from groups

and individuals who may be vitally interested in the making' -of changes to the

law. In short, the Court cannot, and does not, engage in the Wide-ranging

inquiries and assessments that are made by governments and law reform

agencies' as desirable, if not essential, preliminaries to the .enactment of

legislation' by an elected legislature. These considerations must deter 8 Court

from departing too readily from a settled rule of the common law and by

replacing it with a new rule.l4

The lwide-ranging inquiries and assess'ments' to which Mr. Justice Mllson

referred have become the hallmark of law reform technique as it has been developed in

Australia. Certainly'frortI the outSet of its work, the Australian Law Reform Commission

has sought to broaden the procedures of consultation traditionally adopted by committees

of inquiry in Britain, Australia, New Zealand and elsewhere. Its efforts have now taken it

well beyond the 'working paper' as it was developed by the English .Law Commission.l 5

Working pap~rs of most law reform'.bodi~sare. clearly aimed largely at a legal aUdience~ In

their availability, mode ~of ~press, language and approach, they are usually addressed to
r

lawyers and are not very effective ways of communicating with the public at large.l 6

Lord Scarman, the first Chairman of the English Law Commission, described

the importa'nee of the procedure of consultation in words which point' the way beyond

consultation limited to the legal community only:

[It] is a lengthy and time-consuming business. Though it imposes delay, it is the

key 'to quality and acceptability. Consultation, wide enough to embrace all

inter;sts and deep enough to expose all the problems, may Hike a long time: but-'

it can and usually does mean a swift passage through Parliament: of a

J?on-controversial Bill to give effect to a law reform proposal. At the very

least, it will ensure thateontroversy is limited to genuine issues upon which a

poliey qecision ha~ to be taJ{en l • l7
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','AUSTRALIAN LAW REFORM COMMISSION

';~~ow let me ten you something about the Commission which I head, titled hy its

'ille"T.he Law Reform Commission' but generally known AS -the Australian Law Reform

-'·'iTi"ission, to distin::;Uish it from the State law reform agencies to which J hS1le referred

--~oNjth'i."'homwe enjoy the closest prafes'siena! association and friendship.

:',.'" When the. Commission was established in Hl75 it was 'set up with the support of

.'r~o'iiticaiparties in the Australian Federal Parliament. Throughout its short life, it has

lk'st1'6ng curren~ of support from Members of Parliament of all political persuasions.

'"._ "fu 'nof surprising. The pressures for change facing Parliaments t9day and the

;i~}H~l~xity and sensitivity of the matters requiring change are such that our political

~;g-h:a~ts' need- as much help as they can get in the improvement and modernisati"on of the
;,;",-,w::~':; ", .
egalsystem.

The Commission is stationed in Sydney. There are 11 Commissioners, of whom

,~:?fi/'(i'ricluding myself) are full time. The Comm,issio,ners have been drawn from- all

~~'r~~hes-of the legal profession: the judiciary, b~risters, solicitors and law teachers. One

",C6ril"JJJ-issioner, Professor Gordon HaWkins, is not himself a lawyer, though frankness

'~~}e~~'lr~s' me to tell you that he has spent many years teaching -criminology as a social

."_s'~{~nce in the Sydney Law School.· The Commission has a small research staff of eight

<--:'t,~sekrchers. At any given time it has about eight major projects of national law reform

·(/bi~'ci~rn. You will therefore see that it is a small investment in the improvement 6f the

·l~galsystem. The pace of law reform is dictated, in part, by the resources which society

,':'isprepared to devote to the improvement of that science which affects us all: the laws of

tii~iand.

The Commission does not initiate its own programme. References are given to

it by the Federal Attorney-General. Until a reference is given, the Commission 'may not

~r'6ceed to substantive \fork. Successive' Attorneys-General, .of differing political

viiwpoints, have given the Commission a series of highly relevant projects, which affect

not only the future design of the laws in Australian society but .also the future design of

society itself. In this sense, it is, I believe, preferable that the projects of the Commission

should be- determined by elected political representatives. They are more likely than

nor1'-elected lawyers to know the priorities and urgencies of legal reform.
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The Commission works in federal arcuso! the law, but it works closely with

State colleagues both· in the law reform agencies and in gover~men't departments' and

authorities. A.s well, because of the plenary responsibilities of the Commonwealth in the

Australian' Capital Territory, a number, of the projects of· the Commission. in that
Territory are of specific relevance' to the States. By 115 Act, the Commission is instructed

to work towards uniformity of laws in the I?roposals 1t makes. Although uniformity is not

an end in itself or desirable in every area of the law, there is little doubt that in areas of

business law and commercial law, there is much to be said for greater uniformity of law

than we have so far been able to achieve.

The Commission is not an academic talk-shop. A number of proposals have

already passed into law, both at a Federal and State level. Within the last fortnight,.a

major Bill based on the Commission's first and ninth reports, was passed through the

Federal Parliament in Canberra.~ Although progress on the some of the other reportc;has

been slow, I understand that all of those not yet implemented are under active

consideration, as are all of the reports "of the Commission which have not actually passed

into law. In a country Which does not have a good record in ·the follow--up B.!1d

implementation of official reports,~he Australian Law Reform Commission is doing

better than aver"age. I say all this so that you will understand that we are not in the

academic business. By procedures of pUblic and expert consultation and by painstaking

research Bnd inquiry, we are in the business of helping Parliament to improve areas of the

law specifically assigned for our inquiry by the Commonwealth Attorney-General. In the

short life of the Commission, we have enjoyed the participation of some of the most

distinguished lawyers of the country. Our Governor-General, Sir" Zelman Cowen, was' at
one stage a part-time Commissioner. The newest member of the High Court of Australia,

Sir Gerard Brennan, was also a part-time member: Mobilising some of the best legal talent

in the country to work in harmony with people with relevant expertise is, I suggest to you,

the way that more of our laws should be developed. Law reform that is to last will require

nothing less.

Because of the variety and controversy of the projects assigned to it, by

successive Ministers, the Commission has from the outset sought out public and exper~

views concerning the state of the curr~nt law, the defects in it and the direetions -for

change. I propose to devote the balance of this paper to an examination and iUustrationof

the novel procedures which we have adopted designed to improve the processes of

consultation and to ensure that when the proposals of the Commission are submitted to

the government and the Parliaments, they have been put through a searching test of

expert and community opinion.
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change. I propose to devote the balance of this paper to an examination and illustration of 

the novel procedures which we have adopted designed to improve the processes of 

consultation and to ensure that when the proposals of the Commission are submitted to 

the government a.nd the Parliaments, they have been put through a searching test of 

expert and community opinion. 
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'ULTATTON ABOUT REFORM OF THE LAW

,.~Intcrdisciplinarv consllltations. Oliver Wendell Holmes once 5ugl!estco that the

:t~.tl~·~iv·e lawyer of the future would be the 'man of statistics an~ the master of

~1~:~j;~~';J8 The first procedure to fulfil this prognosticntion in the area of
;", "',' ,',-'

'~iuti9nal law reform has been the special effort made by the Austrlliinn Law neform
·OJ.

~i~~i9n to secure in all of its tas!<s a number of consultants from disciplines outsi<1e

~~;_.rclevant to the task in hand. Because many of the projects referred to the

mission for report involve non-legal expertise, an effort is made at the outset of
',", J'~,.,

Y;:f?I'()ject to secure as consultants persons, lawyers and non-lawyers, who will have

vant ex[?ertise to offer as the project develo[?s. In choosing consultants, thev;, > •

. mission has looked to a number of criteria. The first consideration is the possession of

;:~,(I~~l'"','I:'~lated kn.owledge and information. Another is the desirability of securing

~-fi~~l~~,nts from diffe'rent parts of the country. The Commission has also sought to

')·~;"~~·~~-~9mpeting attitudes and interests. Thus, in the project on introduction of class

~:il6~~:i~ Australia, the President of the Australian Consumers Association sits do';.,..n with

::i~~~,;·~~rtatives of business and industry. In the project on improvement of debt recovery

:,Ukk:".'the 'Executive Director of the Australian Finance Conference takes part, with
';"~":"";'"-

<.p.e,rst;ms eXl?erienced in helping and counselling poor debtors. In the project on the laws

<~~~o~v'~-tni~g human tissue trapsplantation, medical experts of dirrering surgical disciplines

'\<Y?~i~ joined by a profd~r of philosophy, a Catholic theol.ogian and the Dean of a

r'7".l:'F-,?~~stant College of DiVinity. In the reform of police procedures, legal academics and

.. civil liberties spokesmen debate with senior police officers and other Crown

r¢pres~ntatives. For the reform of defamation laws, no fewer than 30 consultants were

)~p'pointed, inclUding journalists in the printed media, radio and television, newspa~er

edi.tors and managers, legal academics, experienced barristers, lecturers in journalism and

<.~n".Anglicandivine.

The end result of these procedures is a remarkable collection of

:int~rdisciplinary expertise which has greatly enriched the . thinking. of the law

.com-missioners. Consultants attend meetings with commissioners, review in-house

pUblications and generally add their knOWledge and perspectives to the developm ent of

)~w reform proposals. They are in the nature of a chorus, cajoling, reminding, insisting and

usually, finally, harmonising in the development of reform proposals. On some points,

cons~nsus cannot be achieved. Reports of the Commission ma!(e it plarn that the

responsibility for recommendations is that of the commissioners only. However, there is

no, doubt that this interdisciplinary team has [:lrofoundly affected the reports of the

Australian Law Reform Commission. The bias of lawyers, their perceptions of law reform

proposals - and what Professor Stone calls 'what lawyers think' are the problems of law
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reform - are exposed to a constant process of interdisciplinary exchange. The needs for

such exchange are 'readily uppercot in many of the. tasks given to the Australicln Law

Reform Commission. A large proportion of these, chosen by responsive politicinns19

have been addressed to controversial social questions upon which lawyers, plainly, do not

have a special claim" to expertise. Reform of child welfare laws, for example, requires the

participation of medical practitioners, psychiatrists, police and, other expcrl.ise.20

Development of a law on privacy r-equires, nowadays, the close participation of computer

and communications experts.21 The issue of whether Aboriginal customary laws should

be recognised in Australia requires anthropological and philosophicnl experti."e as much as

it does legal.22

The lavman's discussion paper. The second development ·aimed to secure the

involvement of non-lawyers in the process of law reform in Australia has been the

development of the. brief discu¥ion paper. BreVity is a discipline that does not ali'ays

corne easily to lawyers, inclUding law reformers. The traditional working paper was often

too long, too. complex and too boring to secure the very aim in target, namely \,;jdespre~d

consultation. For this reason, the Australian Law Reform Commission, end lately so.me of

the State commissions in Australia, have produced, in addition to detailed· papers, short

discussion papers and pamphlet summaries of interim proposals. These state brieny the

policy issues being posed tbr professional and pUblic comment. By arrangements with law
./ .

pUblishers, the Australian Law Reform Commission's discussion papers are now distributed

with the Australian Law Journal and other per~odica1s, thereby reaching most of the

lawyers of Australia. The result has not -always been the desired flood of professional

comment and experience. However, there has been some response from lawyers' in all

parts of the country, in a way that would simp.ly not occur in response to a det~i'Ied

working paper of limited distribution.

Discussion papers of the Australian Law Reform Commission are noW widely

distributed to other interested groups outside the law. Copies of summary pamphlets a~e

reprinted in or d.istributed with professional journals in disciplines related to the issues

under consideration. In the case of the discussion paper on Aboriginal customary laws~ a
new procedure has been adopted, .involving the distribution of cassette tapes, summariSfri(

in simRle language the problems and proposals. Trenslations into principal Aboriginal'

languages have been concluded. These cassettes a;e now being circulated for use in th~

far-flung Aboriginal commlUlities of Australia. They will permit and indeed promote

discussion and response in a way that no printed pamphlet co~ld ever do..
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'Public-hearings. The third innovation to escape the dangerous concentration on.

:~;Jwyers think worry' citizens, has been the public hearing. Befo~e any report of the

"alian- Lew Reform Commission is written, pUblic hearings are held in all capital

~f 'the country. Lately they are also being held in provincial centres. In connection

-':1he".inquiry into Aboriginal customary laws, they will be held in outback towns and

:t:j;;;'ihnl ComlJ1unities. Public hearings have not been held in England.23 A fear has
;0 (

'~-:~y'pressed that they might descend into 'many irrelevant time-wasting

·~~tions'.24 This fear reflects the lawyer's assurance that he can always accurately

~"\'1hat -is relevant. Although it is true that in the public hearings of the Australian

::Ref6rm Commission, time is occasionally lost by reason of irreleva,nt submissions,

i'{g,i~;6.Jer.whelming majority of "participants in public hearings have proved helpful,

h6~g'ht.fU( and constructive. In addition to public advertisement, specific letters of
,,"~":,~,"""' ,,,.riv.itatiorj' are now sent to all those who have made submissions during the course of the

~~uir-y up."to the date of the hearing. Although hearings had a shaky start, for Australians
::c, ,.'" A _

;;~t"~;not" accustomed to such participation in law making, they are noW increasingly

~::s~6t~~ssful, if success is judged by numbers attending and the utility in the provision of

;~iki~d;'fu>ation and opinion. Many ,of "the hearings proceed late into the night. Evidence and

'::s'Jbih~ssions are taken by the commissioners, usually required by an inexorable airline

::tiiQ~ti~ble, to join an early morning flight to another centre. In recent public hearings

.. "c--C--~Wdfihed into Aboriginal customary laws, literally hundreds of Aboriginals converged on

.':.rtiiri~t~ hearing centres in order to listen and to participate: presenting very great logistic

:.ptoi>lems for an institutional body of small resources.

The notion of conduc:ting public hearings was s"uggested many years ago by

;'Fjrbf~ssor Geoffrey Sewer of the Australian National University. He drew attention to the

,i~iS'lat.ive committees of the United States of America and the utility in gathering

information and opinion, involving the community,·as well as the expert, in the process of

leg.:iSlative change.25 The hearings have several uses. They bring forward the lobby

groups and those with special interests, including the legal 'profession itself. They require

an open presentation and justification of arguments about the future of the law 'under

sftidy. They encourage ordinary c:itizens to come forward and to 'personalise' the problems

Which hitherto may have been seen in abstract only. In a number of inquiries of the

Australian Law Reform Commission, notably those on human tissue transplllnts26 and

c6"mpuIsory land acquisition27, the personal case histories help the Commission to

id~ntify the lacunae or injustices in the law needing correction". Quite frequently,

problems are called to attention which have simply not been considered. Defects in

tentative proposals come to notice and can" then be attended to. The media attention

Which typically accompanies the series of pUblic hearings and the companion industry of

professionol seminars, has itself a utility" Which cannot be under-estimated. It raises'
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cOf!lmunity c},."pectations of reform action. It pIneaies those community groups which

rightly insist on having th~ir say. It ensures that when politicnns receive the report

proposing law reform, it has been put through n mtcrof argumentation in the community

to which they are clectorally responsible. There is also a point of principle. The pUblic

hearings of the Australian Law Reform Commis~ion, as they have developed, provide a

forum for the articulate business interest and the well briefed government administrator.

But they also prov-ide the opportunity for the poor, the deprived, the under-privileged ~nd

the disaffected or their representatives to come forward and, in informal circumstances,

to offer their perception of the law in operation nnd their notion of relevant injusticeond

unfairness. In point of principle, it is important that ordinary citizens should be

encouraged to have their say in the review of important laws which affect them. There is

an increasing awareness that the theoretical 'say' through the ballot box is not always

adequate. New machinery is needed which at the one time acknowledges realistically the

impossibility of hearing everybody's opiniqn, but encourages those who wish .to voice -their

grievances and to share their knovJIedge to come forw·ard and to do so in a setting which is

not over-formal or intimidating.

Use of the public media. A fourth relevant innovation of the Australian Law

Reform Commission has been the use of the public media: the newspapers, radio stations_,

and television, to raise awareness of law reform issues in a far greater community than

would ever be Ilchiev.ed by the cold print of legal pUblications. The pUblic media have

attendant dangers. They tend to sensationalise, to personalise and trivialise information.

A five minute television interview, or even a half _hour 'talk back' radio programme,

scarcely provides the perfect forum for identifying the problems which law reformers are

tackling. For aU this, a serious attempt to involve society in _the process of law-.

improvement must inv.olve a utilisation of the modern mass media of communication. In

Australia, the technique of discussing law reform projects in the media is now: a

commonplace, both at a federal and state level. The Prime" Minister of Australia28 has-'

described the process in terms of approbation as 'participatory law reform I. The

Governor-General of Australia has referred to the important mix of 'great intellectual

capacity with a flair for pUblicising the issues of law reform' and attracting_ lpUblJc_."-"

interest to a degree unparallelled,.29

The need to face up to the reality that a good idea needs more than to be put

forward to be acte~ upon and to r~ject the lintellectual snobbery' of the retreat to lawyers:

only or to experts only was recently stressed. in Britain by Professor Michael Zandcr.~O <.

Lawyers are not always the best people to identify the problems of law refor":"

partiCUlarly the social deficiencies of the law which are of general commun~ty-

concern.3l
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~.:; Surveys, Dolls nod auestionnaires. A fifth innovation is the utilisation of surveys

·~¢:'5,Jjonnflires. This is the Iltilislltion of surveys and questionnaires in the dev.clopment

:;.v-:.;:;er"o~m proposals. The idea of using surveys for the purposes of law reform

Hationis not new. Calls for the greater .usc of surveys in England32 and elsewhere

'a"'te fall on deaf ears. By and large, lawyers have a well developed aversion. to the

-:L'sd_~~T1~es generally and empirical research and statistics in parth:ulnr.33 The

\1b,_;~~.w Commission resorted to a social survey in developing its proposals on

;rrtm}'ial, property. They are expensive and take a lot of. time. But they represent a

j~'a~"~nde;vour to 'harness the social sciences to law reform'.34 A recent report by

q-:-a:irit,"8elect Committee on the Family Law Act in Australia urged a review of the law

matrimonial property by the Australian Law Reform Commission.35

:~if{can,t1y,. it proposed, as a prerequisite, the conduct of a social survey to gauge

·'~'uni.~Y opinion. 36

:Already, the work of Australian law reform bodies has involved the use of

":r~~_~Y~< 9,~ opinion, the assistance of social science techniques and the utilisation of ·the

'~?)Y~!.?only possible because of the development of computers. For example, in a project

~~:'i;f~Qe, ~eform of debt recovery laws, the Australian Law Reform Commission is

AU@,orating with colleagues in the states. Specifically, with the assistance of the New

,ou,th.:Wales Law Reform ..Commission, it is scrutinising, with the aid of computers,

-:~'~u.ms on a survey cond~ted concerning all d~bt recoyery process in New South Wales

fc()urts.·oyer a period of a year. Both the Australian and New South Wales Commissions

i:,9~.I1)e.:to the conclusion that sound law reform in this area could only be proposed upon a

W:to.r.,ough appreciation of the actual operation of current laws. This required a detai1~d

::-$!YQY 9f the way in which the debt recovery process was currently operating. That study is

>~~o~, drawing to. its conclusion and will form the basis of the reform reports. The Scottish

.h:r:.l3.,\~· Commission, in its work on a related topic-, also conducted a survey of a similar

\kind.37

In the Australian Law Reform Commissions project on the reform of child

laws, a .survey was administered to police in respect of all matters involving

:,~:"C;f:I)ldren and young persons over a given period. The aim was to isolate the considerations

vlhichlead to some children being charged and others being cau~ione~ or warned.

Examination of court files over a period of a year and questionnaires. administered to

'children in institutions and those coming before the courts sought out the perceptions of

the child welfare process as seen by the 'consumers'. Such persons are. unlil(ely to attend

pUblic hearings or seminars, Whatever efforts may be made to make .them informal and

. congenial. Yet their perceptions may be vitally important for identifying elements of

injustice and for pointing the way to reforms which Will, actually address the problems of
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the law on the ground',. as distinct from verbal speculation about the 'law in the

Jooks,.38 Statistics and social surveys can provide a means by which inarticulate aiid

jisadvantaged groups can speak to law makers.

The gathering of facts by surveys is not now v'cry controversial. Holmes'

Jrediction has come about: the constructive lawyer is already the 'man of statistics'. ~1ore

::!ontroversial is the collection of opinion by procedures of surveys. The extent of the

~~ntrove.rsy was discovered by the Australian Law Reform Commission when it conducted

3 unique national survey of Australian judg-cs and magistrates involved in the sentencing

Jf federal offenders. The details of the survey, its purposes, methodology and findings are

to be found in the Commission's interim report of that title.39 The survey was voluntary

nnd anonymous. Its coml?letion would have taken, on average, about an hour and a half of t'
the time of extremely bUSy and supposedly conservative professionals. "Notwithstanaing

scepticism about the value of surveys generally and the usefulness of the sentencing

survey in particular, it is reassuring, and. perhaps a sign of the times, that the response

rate was equivalent to 74%· of the judicial officers sampled. In a vigorous defence at
:>asing law reform on empirical findings, the officers who conducted it pointed out, ha.d

until now been 'predominantly positivist and analytical rather than purposive or

30ciological'.40 Resistance to an analysis of sentencing by the techniques (and partly in

the language) of sociology,pwas evident in some quarters, especially in the jUdiciary fn

Victoria. The participati6'~ of the letter was much lower than the national average. 41

Repofting on- this, the commentators on the survey responded in terms which, one

;;uspects, would have quickened Pound's heart:

'The original aim of establishing Law Reform Commissions inclUded the.

provision of a bridge between the judic}ary and other arms of government by'

. which the Judges could, without compromising their independence, bring to the

attention of other.law makers the defects in the laws they administered. From

the point of view of the Australian Law Reform Commission, this approach to

the judiciary was entirely orthodox.' With regard to th~ critic~m that the survey'

deals with matters of sociology ••• the individual sentencer plays a crucial role

in the sentencing process. Sentencing is not simply the application of abstract

rules and principles to specific situations. It is an inherently d.\'namic and

essentrally personal process. If this observation is a mere 'matter of sociology',

then it would appear to be shared by other lawyers, defendants !lnd by a number

of jUdicial officers as well. The process of sentencIng is ,not exclusively one of

syllogistic legal reasoning. That is why some of the questions raise issues which

have fairly been described as sociological and others seek to identify r~ievBnt

personal values of judicial officers'.42
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"In addition to the survey of the jUdiciary, the Law Reform Commission

{!~·~ted surveys of federa.l prosecutors43, and prisoncrs44 and public OpinIon. As

fi;witl~ the assistance of newspapers and others engagl?d in puhlicopinion sampling, the

ini~sion has been able to include questions relating to puhlic perceptions in national

'kys of public opinion. In every case, the questions are designed by properly qUAlified

c;.iaIists in pUblic opinion sampling. So far, it has been possible to submit the qucsthms,

~'i§ues such as criminal punishment and privacy, without cost to the Commission.

though\y.'e. are a long way from surrendering recommendations and action on law reform

-~kith~: vagaries of transient opinion polls, suggestions for reform, particularly in a volatile

';~~tical .climate, are better made against a clear understanding of pUblic opinion, as

~ientitically shown by the procedures now available for its discovery.

_,-,;:.,-~ ConSUlting soecial groups. There are other initiatives which could be described

;::~~~t~~monstrate the way in which institutional law reform today is seeking out a thorough

::~~a~er-standing of legal problems as perceived by consumers and participants,. as well as by

'~',WYers. For e.xample, in the project on child welfare laws, care has been taken to conduct

-'Jnformal. discussion at schools and et children's shelters, with the young people. of the

. f~levant jurisdiction. The discussions Je conducted in an unstructured way and at pUblic,

:,;;:p~ivate and church schools, schools in richer and poorer suburbs and schools run according

,"_~~?_unorthodox as well as orthodox teachi~g traditions. The results may nbt be particularly

,.,~qientific. But it provides ·a corrective to an adults-only .perception of children's

,:ii.l1,yolvement with the law. Likewise, a large minority in Australian society, migrants, non

English-speaking residents,' are' consulted in every project. Through ethnic newspapers,

radio and television, and through representatives and institutional spokesmen, efforts are

~;ac1e to secure the special perceptions they have of ~he operation of a legal order which

o ;in::50 many of its institutions, rules and procedures, -is profoundly different from those of

'the,ir countries of origin. To heed Holmes f warning that the constructive lawyer should be
a}master of economics' care is being taken in 'a number of projects to weigh and .express

the competing cost.s and benefits of a particular reform. In the past this equation has been

unexpressed and ill-defined. In the future we are sure to see· more of it in juqicial

reform45, in administrative reform46 'and in the work of permanent law reform.

bodies. In the inquiry into class actions, for example, the Australian Law Reform

Commission has initiated discussions with the Centre for Policy Studies at Monash

University, specifically to identify the criteria which should be weig~ed in judg-ing

whether a class action procedure could be warranted in Australia on orthodox cost/benefit

. analysis. Consideration of the costs of alternatives was a majOr factor identified to justify

tne Commission's recent proposals concerning the regUlation of insurance intermediaries
in Australia.47 .
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CONCLUSIONS

Although fun-time law reforming machinery has not been developed in all ports:

of the Commonwealth of Nations and is in its infancy in the jurisdictions of the Unite"d

States, the development of such bodies in so many countries o'r the world which trace

their legal system to Britain represents, as it seems to me, a c·ontempOfaneous recognition

of institutional weaknesses in th-e common law system. itself. It renects the need to

provide a new, permanent unit to help cure, those institutional weaknesses by processes of

research and consultation. The disinnntIing of Imperial legal institutions which provided'

one spur for reform and a source of developing principles by association with 0 major

country of gre~t population and sophisticated problems has now.given way to local law

development. However, such development must tal<e place.in a period of rapid chang-enTId

in the hands of lawmaking institutions which. are hard pressed. with many other.concer·ns

and TIotalways interested to tackle the controv.ersial, sensitive, technical, :sometimes

boring and usually diff~cult tasks of law reform.

This has been an essay about the methodology of reform, rather than abotlt-~its

substance. To the consultative working paper of the English Law Commission, the

weekend university seminar, scholarly articles and lectures· and dialogue within the iegal

profession, the Australian Law Reform· Commission (and now other law reform agencies in

Australia) have added a number of new procedures of consultation which follow lDg'ical1~r

from the acceptance of the rationale of consultation. These new methods include the

appointment of a team of interdisciplinary consultants, the widespread, free distribution

of discussion papers and pamphlets outlining in a brief a.nd interesting way proposals for

reform, the -conduct of public hearings and special group seminars in all parts of the

country, and the Use of the printed and electronic media "to bring law reform 'into the

living rooms of the nation'• More recently' experiments have ·been conducted with new

procedures of consultation, including surveys, questionnaires and public opinion polls.

Special efforts are now being made to reach out to particular -groups which may be

affected by proposals for reforro, inclUding young persons, Aborigines, prisoners and

ethnic or linguistic minorities.·

If there is a justification for the establishment of independent law reform

commissions to help reconcile the law and justice, it lies principally in the capacity oJ

such bodies to do a better job than other agencies because they can consult more widely

and involve the relevant, interested audience in the business of improving the law.

Because they are independent of government, they wHInot embarrass politicalleade-rs'by

the appearance of either commitment or indecision 'on their part. But they will ensure
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'controversial, difficult issues nre properly discussed in the community before

laws are proposed. Tile last \'lord remains with the elected representatives in the

Government and in the Parliament.

The exhaustive c.Horts to. take law reform proposals beyond the lawyers and

and the experts to the community_ at large can be readily justified. They permit the

'~ering of factual information, particularly expert information. They secure a

;-t~ment-of relevant experiences, notably experiences which illustrate and individualise

defects of the law. They procure a practical bias in law reform proposals, because

.Ely: must be submitted to the scrutiny of those who can say how much the reforms ":'JilI

~~- and whether or not they will work. They gather commentary on tentative ideas Which

io.w the Commissioners to confirm, modify or abandon their tentative views, if shown to

.~,~,~,.. wrong. They aid in the clearer public artiCUlation of issues and arguments for and

~~ainst reform. Furthermore, the whole process raises the public debate about reform of,

'fbe:'~law. It ensur~s that antagonists get to know each other and, usually, to come to an

':9j)Perstanding and respect for 'each other's views.48 Expectations of the latter may well

'1:'~;omote the devotion of more resourCes -for legal renewal than has been the case in the

But quite. beyon~,these practical advantages, there are certain long-run effects

-.which the procedures of ';consulta~ion may prove advan~ag.eous to the law. In a sense the

~:}~Teater willingness to contemplate fuller pUblic debate about social policy behind the law

~;m.irrors the advance in openness of government, lawmaking and public administration

.'~,qqcurring in most societies. This, in turn, is a reflection of populations with higher

standards of general education and better: facilities of knowledge and information.

:'Procedures for a, more open pUblic consultation about the policy of the law permits a more

.(p~blic statement and examination of competing vested interests. They tend to 'flush out'

the competing lobbies and to bring into the open the social values which the law is seeking

.~o defend and protect.

Taking law reform proposals to the community at large may also have indirect

effects which are beneficial. The social education which is -involved in explaining the

defects of the law may help to generate a perception of the injustices which will

otherwise be shrugged off, overlooked or not even perceived. A discussion, over a number

of years in a thoroughly pUblic way, of alleged unfairness in this or that law or practice,

tends, in a liberal society, to promote general acceptance o( the need to remove a proved

injustice repeatedly and publicly called to attention.
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2. Law Reform Commission Amendment Bill 1981 (NSW). See [1981] Reform 45.

8. Law Reform Commission Act 1974 (Tas). See ALRC 3, 20.

FOOTNOTES

This essay is a shortened and modified version of 8 chapter, 'Law Reform as

"Ministering to .Iusticelll to be pUblished in A.R. B1ackshield (ed), Volume to
.'

Honour Professor Julius Stone, Butterworths, 1981, forthcoming.

Beyond the arguments of utility, both for the law reforming- tJ:g-cncy Dnd for

society as a whole, there is the point of principle to which Denn Roscoe Pound of the

Harvard Law School addressed our attention 70 years ago, and to which Professor Julius

Stone in the ~nivcrsiticsof this city has reverted many times. The obligation to reconcile

the law with moaern perceptions of justice cannot be. attempted by a 'mere armchair

analytical legal study of eXisting alternative rUles'49, political hunches or playing with

legislative words. Whilst law r€form remains the c0!1cern of lawyers only, it will

ineVitably tend to be confined to narroW tasks, non-controversial a.nd technical, .......hich,do

not represent the areas of urgency which would be identified by ordinary citiz'ens.50 But

when 'we go beyond the safe backwaters of so-.celled 'lawyers' law', it is essential tcr

aclmowledg'e the sociology, statistics and economics of the law, to broaden the base of our

research and to cast more widely the net of expert ,and community consultation.

3. Law Reform Commission Act 1968-72 (Qld). See AtRC 3, 16.

*

1. F.C. Rutley, lThe Legal Traditions of Australia as Contrasted to Those of the

United States', {J9811 55 ALJ 63, 69.

4. Proclamation, SA Government Gazette, 19 September 1968, 853 (clause 3). See

ALRC 3, 17.

5. Law Reform Commission Ordinance 1971 (ACT). See ALRC 3, 23;

6. Law Reform Commission Act 1972 (WA). See ALRC 3,19.

7. Law Reform Act 1973 (Vic) (No. 8483). See ALRC 3, 16.
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