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LAWS
AEVIEW OF CHILD WELFARE LA
WS IN AUSTRALIA

If the International Year of the Child in Australia did nothing else, it certainly

:,helpe',dJ:o
and those who advise them, on the reform of
~-h'e,lp~,~.to focus the attention of law makers, and
chil.d. 'Vfe~fare laws. The p~rposl}
purposl} of declaring 1979 as the International Year of the Child
_~hil.d,':Vfe~fare
,wa.s,,-to
ens4re that new attention was given to the implementation, inpractice
in practice,J of the fine
_,\Vas::-~oens4re
-.p·~incJples of the -U.N. Declaration of the --Rights of the Child. The Year provided the
-.ri~incJples
'/ocJ!'asipn for the review of the.institutional, administrative and legal machinery affecting
-"<6cJ:~'aSiPn
- childret:t
c~ild!:ef.l in several' of the jurisdictions of Australia. In Victoria, the State Government
revi~w the operations of the C.hildren's· Court Act. It also
inJ:tiated a working party to revi~w
initiated
'.established
New South Wales,
.~stablish~d an Interdepartmental
Int~rdepartfuental Committee
Committ~~ on Child Maltreatment. In N~w
Wal~s,
.;'
.

./

.,the
the Minister for Youth
youth and Community. Services commissioned an inquiry into the
operation of the child· welfare law of that State. A Green Paper has been pUblished
published which
suggests important changes in
,In Queensland, a report was produced in mid 1979
in the law. ·In
B..ddressing the proble~s.of
proble~s.of improving the law as it affects children. In essence, the paper
suggested that new'
new· efforts should be made to provide effective family support services.
The paper was put forward,
for. pUblic
forward.for.
public and 'expert ~omment
~omment and suggestions'.
suggestions·.
IIi.
Judge (now Mr
Iri. South Australia, a Royal Commission was undertaken by JUdge
Justice) .R.F. Mohr. His inquiry scrutinised ·the

oper~tion
oper~tion of

important-legislative
important legislative changes

-s!?·ecial
in that State. In the Northern Territory, the administration is considering the :s!?'ecial
problems of juvenile deli~quency
deli~quency and hastecently
has r"ecently extended its inquiry into welfare
services
'as they affect children.
services·as

In the Commonwealth's sphere the 'Att6'rney-General.gave a. reference to the
Australian Law Reform Commission to report on the reform of child welfare law in the
Australian Capital Territory. Under the Australian Constitution, the Commonwealth 'does
not have plenary power to deOl with the improvement in child 'welfare laws'
laws" throughout the
country. Basically, responsibility for child welfare is a responsibility of the States.
Nevertheless, in the Territories the Commonwealth does have constitutional
responsibility. The Ordinance of the Australian Capital Tefritory has been criticised in the
occasions'~ It
It has been castigated in the news media and in the
courts, on a number of occasions'~

professions.
Commonweaith in the Territories~
Territories~
In addition to the general powers of the Commonweait'h
however, the Federal Parliament has a special power to make laws with respect to
'marriage'
(s.sl(xxi)) and "divorce and matrimonial
matrimonial-caus'es
'marriage! (s.sHxxi»
causes "and in relation thereto,' parental

cu~tody ·andguardianshipof
·and guardianship of .infants'
,infants' (s.51(x;~ii».
(s.51(x;~ii». 'It is pursuant to these""
these "
rights -and the cu~tody
Family Court 'of Australia. However,\.~c
However,:'~c
powers· that the Commonwealtb'has established the Family
power 'with respect to child custody and guardianship is not at large. It is limited toa
to a :<;;.:.:
the power'with
nncillaty to 'divorce and matrimonial causes only. Therefore',
. ··'~·
power to make' orders nncillatY
Therefore',- wEF
we:;-"-"~'
' j .. -

must deal w1thchild
with child 'welfare law reform in' this country on'R piecemeal basis, jurisdiction···
experilnentation and
by jurisdiction. -This is not necessarily a bad thing. It may permit experimentation
advance by example: one jurisdiction pointing the way for another
another••

.J'
.J'
THE AUSTRALIAN LAW REFORM COMMISSION'S INQUIRY

Reform Commission's report
~ill be completed within the next few
The Law ReformCommission's
report~ill
dinner-·is there~ore particularly well·timed.
. weeks. This
Thisdinner-,is
I

to the Law Reform
Commission by the Federal Attorney-General
The reference to
ReformComrn'ission
required us to examine a number of matters in particular:
treatrn ent ·of children. in the criminal justice system;
* the treatm

*
*

position of children at risk of neglect or abuse;
the position
courts ahd
the role of welfare, educational and 'health authorities, police, courtsahd
corrective services in relation to childrenj and

*

Of. the employment" of children.
the regulation of.
children..

Quite apart from the reviews of child welfare laws in all of the jurisdictions of Australia,
the Commission has had regard to recent reassessments of child welfare laws in England,
Scotland, Canada, the United States and elseWhere.
elsewhere. Professor Kahn was surely right when
he said recently:
The whole history of child welfare is a history of reform. We are never quite
satisfied.

-3Australian Law Reform Commission followed its normal course in developing its ideas
bU·5Y references on which
hlld welfare law reform. This was but one of ~ number of bu'5Y
wo~k. The Commissioner
Commissioner in" charge of the Child
-, "(§~mmissioners "are assigned to work.
ref'er,enc,e" is
i~~,'r~ference'

Dr. John Seymour. He has had many years of specialist study in this
ope".tioru" A
~~:~.f-qperations.
A number of consultants were appointed by the Commission with the
of the Attorney-General. Two discussion papers have ,)een published and these
Ebvw.of
"b'~t the tentative views of the Commission.
',;,':'"

ALRC DP 9 Child Welfare: Children in Trouble, 1979 '
ALRC DP 12 Child Welfare:
Welf.re: Child Abuse and Day Care, 1980.
i:l?utlliC. hearings have been held in Canberra and a series of detailed consultations have
~~e,ric'cc'nducte(j,
~~e.ri"cc'nductecj, as have seminars, conferen~es
conferen~es and other meetings. Visits were arranged

schools in order to obtain the opinions of young people. Discussions were held
children in six schools alld
an..d also with children in homes and the remand centre. A
i!~taUed empirical research program has recently been concluded. Long ago, the Law
- . "C!~taUed
': _. .'
.,
'Refo~m Commission came .-to the opinion that sound law reform which was likely to last,
:l_'~',.,~.~~-

'~;{;'-L',
~;{;'-<:.:.' " .

.

.

.

!

~Jl_pulp be based upon a thorough understanding of the actual operation of the present law.
s.J1.pJIlp
'.

".","',
~;;-".,.

..

-'TtJ~:(6ften
ItJ~:(6ften quite unsafe to jUdge
judge the operation of the law from the cold print of the statute
".';
" f'.'~~ .,

b9~~.
b9s>.~~:'~,,:'

__.';
';

This, then, is the background of our inquiry. We are on the brink of a report.
, Q~~-::~eport
Q~~"::~eport will attach draft legislati~n
legislati~n for amendments
amendrrients to A.C.T. law. We hope that our
proposals will be of help to State colleagues working "in
'in the same area. Of course, it would
\:Y.-·
. -'
,.
beJ!1al?propriate
be}!1appropriate for me to foreshadow final conclusions. In fact, final decisions have still
l:~"

,~e .made
,made on a large range of issues. What I propose to do is, instead, to identify some of
., t?
t~:.~e

t~e)'4ndamental
t~~:f4ndamental problems .which
_which any group looking at child welfare.
welfare, law reform must face

u:p>o-.
u?~ to'. If we can clarify our fundamental problems, much detailed law reform will then 'fan
fall
i~~oplace.
i~~o place. By reference to two parricular issues, I want to·
to- suggest t~at reform of child

~~l~are law requires the law reformer to face up to a number of incompatible goalS'.
goals". In
the case of compulsory reporting of child abuse, there is a fundamental incompatibility

between the legitimate demand for confide?tiality of pro~essiona1
pro~essional relationships_ and the
d~mand
d~mand for the effective identification and follow-up of cases of child maltreatment. I
will revert to this issue. Before I do so, however, I want to address an even .more
_more
fundamental problem
problem,1 namely the issue of whether child welfare law reform should be
guided by an 'interventionist'
tinterventionisttor
or 'due process
process't approach. Although the choice is not an
ab~olute one and although all
all Australian systems seek a marriage of the two, there is at
the heart of this debate a very important philosophical quandary.

-4INTERVENTION VERSUS DUE PROCESS OF LA W

Should child welfare law reform in cases of children accused of criminal
conduct take an 'interventionist and

~eIfare'
~eIfare'

shoul¢!: . .th~ approach to l?e
approach O! shoul¢!:.
t:>e

adopted reflect the principle that a child is entitled to 'due process of law'
same

ex~ent
ex~ent

~t

least to the

as an adult accused?

A simple case illustrates the issue before the law. It is a case mentioned in the
Law Reform Commission's Discussion Paper No.9 'Child Welfare: Children in Trouble, 15.

Jenny, aged 14, has run away from horn.e. She has some

psychiatri~ pr~blems
pr~blems
psychiatri~

and is bitterly at odds with her mother. Her father is in prison and her mother
has had a series of liaisons witl:l other men and. displayed little i~terest
i~terest in Jenny.

While away from home. Jenny commits a number of minor thefts.
Le~al
Le~al

developed
systems have deVeloped

t~o

problel1).s.
basically different approaches to Jenny's probleJ1.1s.

choice, ?etween them (or t!'te discovery of some compromise) is a matter which is
considera~ion,
considera~ion

T.~e

u!1d~r
u!1~~r

Sh?wd
in the varioUs Australian inquiries on child welfare law reform. Sh9uld

·society
'society treat Jenny as a child in need of care where home troubles have manifesteqthemselves in the commission of an offence, or should society concern itself solely with
the mino.r
mino,r offences? The reform of the juvenile court system raises, the issue as to
whether eHorts
y.o~g
eJforts should
should be made to emphasise the common teatures of cases of y_0lJ!1g
offenders and chil9ren in need of care, or whether the distinction between the !w?_-.
twocategories should b.e
b,e sharpened.
Th~ fi~t approach is wh~t might be called the 'interv.entionlst
'interv.entionlst'.
'welf8l:.E~!
' . or 'welfar:.e!
approach. Jenny's minor thefts are viewed as a- symptom of person.al or social. problems

and society's response is directed towards meeting the child's needs. This is in
reflection_of
reflection _of the 20th

Cen~ury's
Cen~ury's ~sumption
~sumption

that the government, on behalf 9f the

p~t.a
p~t.a

people, has a special we~fare
we~fare responsibility for .people in need of help. The param:{)~~
param:{)~~
guiding principle should, according to this view, be the needs of the
the child. It is ~aid that,-it
that.-it
is typical of lawyers to

de~

with the superficial criminality of Jenny's conduct

w~i1st
w~ilst

ignoring the. under~ying
under~ying cause for such criminality which will not go away, simply.by
simply _by the
imposition
impOSition of a criminal punishment: caution, fine or custodial detention.

.

wryo~~e"
wryo~,e _'

-5-

the 'due process of law' approach.
,',,:,,"'.,
The other approach is what may be called the
,;2AJc·oraing· to this view society should concern itself 'with Jenny's offence. Society's
'}.s,)orlse
should be directed towards socia).
socia), control of the child's deeds rather than meeting
}~esp'bt1seShould

()~Lth-ci-~ctlil<TS needs. It is said that the Ichild-saving'
tchild-saving' philosOl?hy
",Jlhe:cflil<l1s
philosophy or
of looking beyond the offence
.'··'toc,\h,,"child's
'<''i.t<Ftheichild's needs carries with it the danger of denying the child the due process of law

-adults enjoy. The early juvenile courts which were based upon the 'welfare'
":Which·:adults
. ~';~iapproilch--have'ai'proa,ch have- been described as 'anti-legal' in orientation and methods. Critics have

Qut that despite benevolent motives intervention by such a court frequently
'" "~ornted out
"',"iesfilts- :in coercive actiori and substantial interference with the child's liberty. An'
"",':resfilti":incoercive
- -'-jn~isfence ':'upon due process or' fair procedures should not therefore be dismissed too
_':/·jn~isfence
-r}~-~dilY._•. 'Although it may appear benevolent and caring to label Jenny's case as 'care
"- . :r}~'~dilY
:'proc'eedings' rather than 'criminal prosecution', we do not as a result want to cheat her of
'the-legal rights she should have.
"the:legal-rights
'0-

Supporters of the due process approach also argue that programs for solving the

tojuvehile .crime
_crime have only limited success. What
human and social problefDs which lead to,juvehile
could-be 'done,
-done, .fof
-for example,. to solve the complex personol
personal problems Which
which led Jenny to
could·be
cotp..~it minor.
minor_ thefts? Are there effective techniques for curing Jenny's
cotp..ITtit

psy~hiatric
psy~hiatric

motherts liaisons with
prqblems, reconciling Jenny to her father's imprisonment and her mother's
otl}.~r,
otl}~r_ men,

and to forge some bond of affection and caring attention between mother and

-daughter?
'~aughter? It is argued ).h~t social welfare workers seeking to help not only Jenny, but the
w~ole
w~ole

.family,
,family, in solving delicate private differences may become more oppressive eve~
tha,n' th~ criminal-law. Society,
Society may be requiring Jenny to participate
partiCipate in a therapeutic
tha,n"

with enormous potential for unscrutinised, unregUlated intervention in her
'program With
family's life - on the basis of an allegation which has never been proved by fair procedures
-which protect legal rights. It is said to be dishonest to seize upon a minor offence as a
·which
p'retext for the imposition of therapeutic
iiretext
thera!?eutic measures which are disproportionate to the
-seriousness of the offence. If society's aim is the benevolent one of attempting to help
'seriousness
Jenny in her needs the aim should be !?ursued_
pursued. outside the criminal court system and
unaccompanied by legal threats.
These are not theoretical debates. They are reflected in the a!?proaches
approaches taken
to our own. The
·to"child
,to'
'child welfare laws in a number of countries with a society similar to
-ihterventionist approach, for example, is reflected in the Scottish law. There a 'hearing'
:ihterventionist
of-a formal criminal cou~t
cou~t proceeding. If a child pleads guilty he or she
takes the place of'a
does not have to go to court but comes before three laymen sitting in the 'hearing'. They
have more limited powers than a court. But they can order a period of supervision and
even that a child reside in an institution for a time.

-6What begins with an
I have been told in England of cases before such 'hearings'.
lhearings1.-What
inquiry into why a child took this or that article from a store ends up a detailed

chi1<Ts social and moral conduct. Complaints are made by parents that
investigation of the chi1tJ1s
the .c.hild uses lipstick, stays out late; sees boyfriends and so on. The hearings become
child'.l• Supporters say that is as it ought to be~
something of an inqUisition "into the 'whole child
relatively minor offences would be regarded as
Opponents say that such a response to relatively

outrageous in the case of adults and should not be tolerated in the case of children.
In the United States, the 'due process' principle is strictly observed, chiefly for
constitutional reasons, Dealing with

a:

required that the
child on a criminal matter, it is reqUired

child should be given every protection of the criminal law. The efforts to establish -a
Children's Court that combines a more deliberately beneficient approach with relaxation
of procedural safeguards was declared

u~acceptable by
u~acceptable

the -United
the Supreme Court of the:United

States in an important decision. Re Gault, 387 U.S. 1 (1967).
In dealing with the reform of child welfare law, the Australian Law Reform
tintervention~st'
Commission has attempted to achieve a proper balance between the 'intervention~st'

approach and the 'due process of law' approach. The Commission has proposed a strict
bifurcation of proceedings in relation to offences

and proceedings concerning children 'in
iin

crimInal
need of care'. Instead of procedures which mix up in the same Children's Court criminal
cases with cases of n/glect,
n~lect, uncontrollabllity and abuse, the two streams should be
divided. Criminal proceedings should continue to be heard by the Children's Court. To
tl?e civil nature of care proceedings, it has been proposed that the' Family
emphasise t1?e
Court of Australia should exercise jurisdiction 1n
in a Children's Division of that Court in the
Capital Territory.

CRIMINAL PROCEEDINGS
In

criminal

inter~entionist
inter~entionist

proceedings

it

is

proposed

that

a

balance between

the

approach and the due process approach be achieved in the following-

manner. Fir:stly, there should be some procedure for diverting young offenders from the
court. There are a number of reasons for this:

*

cumbersome and frightening response to a trivial offence;
a prosecution is a curribersome

* there may be a significant delay before the case comes to 'courtj
*

the A.C.T. statistics re"veal that in nearly one third of criminal cases involving·
young offenders, the court takes minimal action;

*

the court process can be stigmatising.

-7is"p""sil,le
s':'1poSsible to devise a diversion procedure for screening cases which may be handled
fdl,rii'all:~';
-·-rTi·BnY';

rather than by way of prosecution, without a return to the old child-saving
a . new form •.The
•. The Commission believes. that placing a screening
05:6phyrilmmin a'

:toifecfuf,,'·
between the -police
~'edti:fe'/betweeri
~police and the court creates

~n unnecessarily cumbersome

tIl".'"'t;:er
system. Instead there should be clear and. pUblic
public guidelines according to which
.te-e::tiersystem.
'h;';"o'Olice'should
exercise their discretion to deal with a.
a case by way of (;n
~"¢'::Jp'olice"should exer.cise
co informal
:warl~inlg'
w~tll.hg; rather

than -prosecution. The police- should give to a child who has received a

:.'ar'nirlg
B.- pamphlet listingthe.welfare
listing the -welfare agencies which can help him. It is. up to the
::~:~:~iifg a-pamphlet
t~e child
'to:",.ppro"ch
the agency. The child shotdd
should also be informed of .the role of the Youth
_,\:td'?,approachthe
At~v:pcate, an official who is to play ,a co-ordinating
~ystem and the
'At~v:pc'ate,
c~ordinating role between the court ~ystem

W,elfare'- agencies. The- child may approach the Youth
youth Advocate for advice as to what help
W,elfBre··
.is,~rn_ot suitable for
JS,~rn:otsuitable

his needs. The police may alert the Youth Advocate to the existence of

_,~<~probr-em: which may lead .to care proceedings. As an executive officer on the staff of the
_;~<~pr(jblern:
-~ 6hildr'en's Court, the Youth Advocate's function in criminal proceedings arises principally
':6hildr'en's

the -dispositional
-dispOSitional stage. He should:
,:at the
.:at
.' ", ,~;"*
,~;it: - collect
collect background

:0'.,

reports about the: child, if the magistrate so orders;

"\<:,.. ~ assist the magistrate in seeking a suitable placement for the child; and
: ~ monitor the implementation of the court's dispositional orders.
USROF THE FAMILY COURT IN CHILD WELFARE CASES

One of the recurring complaints voiced to the Law Reform Commission about
t~i"pres-erit child we1fazoe
welfaz"e laws of Australia is that they are insensitive and fall heavily
t~i,:pres'erit

in the criminal justice system. It is said that
upon. the frightened child who gets'caught up in
what.we
merely-to' apply.the
what
we have done is merely·to'apply
.the adult criminal

justi~e
justi~e

system to young I?eople.

that 'this
The"-complaint is that'
The".complaint
this is not appropriate and that-special efforts should have been
appro(?riate to the speGial needs of children in trOUble.
trouble.
made to mould a court system more approl?riate
Because of the establishment of the new Family Court of Australia and because
of the special arrangements made in -the
the court, to develop a more sensitive environment
for~ -:the
for~<the

disl?utes, a natural suggestion, that has been made is that
disposal of- family disputes,

I?roceedings
child is charged with being'
being- neglected or uncontrollable, should be
proceedings where- the childis

Chi1dre~1s Courts, which
which are merely another form of the
transferred out of the Chi1dre~1sCourts,
Magistrates' criminal jurisdiction, and into the new F.amily
F_amily Court environment. The
apl?lication Jar
Jor a declaration that a
Proceedings themselves would be' civil: by way of an application
child is a child in need of care. What are the arguments for and against this proposition?

-8In favour is the fact that the Family Court of Australia.exists.
Australia .exists. It is already in
111
being and there are two judges of the Family Court permnmently stationed

i~ th~

Australian Capital Territory. The Family Law Council,
set up to review the
Council, a body set
operations of the Family Law Act, has already suggested an expansion of the
the jurisdiction
of the Family Court to cover at least
which-do
least matters of child welfare.in the Territory whichdo
not involve a criminal offence. Whatever may be the difficulties of -extending
'extending the
the legal
jurisdiction of the Family Court,
Court. to cover child 'welfare matters in the States, no such·

diffi~uity
diffi~uity arises in the Australian Capital Territory
Territory.... There, the Commonwealth has
plenary powers under the Constitution and such a jurisdiction might be conferred on t.he
Family Court as readily as it might be conferred on the Magistrates' Courts, so long as the
requirements of Chapter m
observed.
ill of the Constitution are observed
It is said that the Family Court is
a 'caring court' and that the. sped_al
speci.al
isa

atmosphere of the Family Court of Australia is needed to avoid the punitive atmosphere
of the Police Courts. The judges
law
jUdges are said to be people who have specialised in Family -law
matters and who are more likely to be sensitive to the family environmen:t in which the
child's welfare problem haS arisen than magistrates who do cases involving children, In
between cases involving the police and adult offenders.
Additionally, there is some overlap between the ·work presently being done_,
done.. by
the Family Court and the. work of th.e Children's Court, at least in relation to

war~shi~:~
war~shi~:~

The Family Courts have counsellors who could give advice, assistance and guidance to"8
to.8
child. NO'such
No· such counsellors are presently available in the Magistrates' Children's court.
Finally, in Canberra, there is the fact that the special new court
court bUilding
building

which;w:~which,-w:~-

.'.
...

recently opened, houses both the Family Court and the Children's Court. It is said,
said. that:
that.
physiCal combination makes it appropriate to seek out and establish a lega1this physical
lega1·
-well, and to pioneer a new court system which in truth deals with-,all
with ·~all·
combination as 'well,
family matters and matters affecting young persons.
·say that we
What are the arguments on the other side? In the first place critics -say
to<'child
should not bifurcate the jurisdiction of the Famil.y
Family Court, extending jurisdiction to<:child
welfare matters
matters (or some of them) in one part of Australia but'
but· not in
in others. This:-,
This.- .
argument has always seemed to me to be a weak one. In -Western
Western Austrelia,
Australia, Where
where there is-is"
a State Family Court, the Family Court has special additional jurisdiction which-has
which' has 'not
yet been conferred on the Federal Family Court. No noticeable problems have arisen.

-9,,:_'.,-

-;':~;:i::;~iY·;.:secoridl.Y, it is objected. that it would not be appropriate to have young
pgio.eiits·aIld policemen in the vestibules of the Family Court. One of the purposes of
@gu:e.ijhfand
Family Court was to g~t away from the atmosphere of the normal

·~6lis}iiI1ga
:~§li.shin!g
~ separate

t~ establish a
-''[~_.ill~
.'-'OC ... to

~quable environment for the resolution of family crises.
more ~quable
se:;criSe,s_
riSes. are already serious enough without adding to them the burdens of the normal

'.'.:- ThircD.y, it is said by some judges that the work of child welfare cases is not

the judges
Court of Australia: is. It is
:~9~t}iY::,:'ofthe
jUdges of a superior court~
court~ such as the Family 60u1't

i,,"e"·'h)":-has been traditionally' done by magistrates and the community cannot aff9rd to
i:';i~~k;t~a~:-has
:;_:-~~;~i~ig~y "experienced judges to do such tasks. ,On
:;R.~~/"Jligh1y
-On the other hand, others feel tha,t
ths,t

.

;:l'e~~iltngafl child who is
,_"i:>~~~~«(ng'

·.~:~~·~,'~.t,e.st
··g.r~.~\~,~t;possible

in need of care fl"om
criminal justice system may warrant
WBl"l"Bnt the
from the criminal-

skill and be deserving of the 'greater investment in legal talents and

c.o!l¥tS.!illing
to make.
~oJwi~ing than we are presently inc~ned
inc~nedto
In care proceedings the· Youth
AdvQ,cate has a dUty
duty to· explore alternatives to
Youth Advo,cate

·c.a~e:;p~oeeedings,
and reconciliation. The Youth
·c.a~e:;p~oeeedings, including; where
Where Bpp·ropriate,
Bpp'ropriate, medic~tion Bndreconciliation.
.'~dv:C/cate ,is res·ponsible
res'ponsible for the initiation of· care pr<;ceedings in the proposed Children's
"~dV:c/cate

Pi,vision
the Family Court. The Youth Advocate
AdVocate Should
should provide an independent focus
Pi;visiO'n of ''the
f.or:;¢~ordinating
f.or,/#~ordinating

the efforts of welfare agencies to help the child
chUd without resorting to
care·
care; (?roceedings.
proceedings. Assis~ce
Assis~ce and advice in this task should be provided by a consulta1ive

.:committee consisting of
of representatives of welfare and health authorities.
THKPROBLEM OF CHILD ABUSE

Scope or' the. Problem. The second illustration of the conflict between-.
between·
i~!,e.conciliable
i~!,e.conciliable legal

principles in the context of
o( child welfare law reform, is to be found

i!l~_t~e controversy surrounding compulsory reporting of Ch,nd
i~~_t~e
Ch.ild abuse. Most o~ the States of
Australia have' a system of statutory compulsion
com-pulsion upon designated professionals to report
c~es
c~es of s~pected
s~pected chUd
child abuse. Instead, Victoria has decided to maintain voluntary
reporting and to examine the effects of compulsory reporting in the other Australian

Stites. Amongst initiatives announced at·
at- ·the~ same tim~ were the establishment or
e.xpansion of four child protection units during 1980 and the establishment of further units

in 1981.
The controversy surrounding compulsory reporti.ng of 'suspected
' suspected cases of child
maltreatment illustrates the clash between
between two schools of thought. In a sense, it is an
e}{tension of the clash between the 'interventionist' approach and the 'due process'
approach. One's views in the earlier debate are almost certainly carried forward into the
latter.

- 10It is difficult to estimate the precise measure of child abuse in Australia,

certainly ,on .8 nationwide basis, because of the shocking state of crime statistics ,in .our
country. 1Lhave
-have previously had occasion to refer to the languid pace with which ~eaEe
~e BEe
rn.?ving
arE:!a
ffi.?ving towards uniform, national crime statistics. Part of the difficulty in the B.rE:!a

child' abuse -is the problem of .securing an agreed definition of what is meant by

Qf,

t~i.~
t~~.~

expression. In The Netherlands, which is unencumbered by the difficulties of a Fede1S~
Fedet:~
system, recent research has suggested that serious physical abuse of children occurs
die,as a result and another 150 ·sustaip_
-sustaip_
annually in-some."l
in-some.-l 200 cases. Some 1.20 children die.as
permanent physical injuries..
injuries. In many cases, help. for the abused child and the offending
parents
-comes too late or not .at
_at all. Despite the increasing attention on chUd ab.use.:in
ab.use--in
parents'comes
recent years, the offence is still regarded·as
_~s
regarded'as a taboo. The population of The Netherlands .~s
.comparable
_are not significantly different. But
,comparable to that. of Australia and our societies .are
national figures in Australia might.disc1ose an eyen more serious incidence of child. ab~e
than is disclosed in The Netherlands research project. The Inquiry into N on-ac~identJll
on-ac~ident,a1
Physical Injury to Children

i~

South Australia in 1974-75 showed a wide discrepancy

between the number of cases
reported and then~ber
the n~ber of cases revealed by the
eases officially
officiallyreported
survey. On the basis of the figures disclosed, th~ .Australian
RoyBl .commission on Human,Australian RoyBI
Relatio~ships
Relatio~ships

estimated in 1977 the incldence_ of non-accidental physical injurY:.'·~9
injurY:A~

juveniles under the
the age of 15 years in Australia could be as high. as 13 500 cases a year.
yell!.
This represents 37 juveniles injured every day in this country. Although it is possible tha.t
the number'of
i.TI Canberra Js
number 'of cases of ,shild abuse corning to notice of the Federal Police i.n
not as high, proportion;tely-, as it is in the States (physical chil.d abuse'
abuse· having an apparent
·Reform
relationship with poverty), many caSes do exist. The police sUbmission to the Law "Reform
called· f?r ..
Commission, criticising the current Child Welfare Ordinance 1957 (A.C.T.), called'!?}"
specifi.c
jncluded -in
-and procedures -to be
specifi;c prOvisions
provisions to be included
'in relation to the reporting of, 'and
adopted in relation to, complaints of maltreated children.
Reasons for Non Reporting. Some critics ask why

m~re

cases of child abuse are not

reported to the police and other agencies. The Victorian Police Surgeon, Dr J.P. Bush put
it thus:
Tl1e failure of doctors to recognise child abuse for what it is and to do anything
The
about it is still, I believe, partly due to the fact that as students
stUdents they. are .not
not
told sufficient about it. D.octors are unwilling to become involved. It is not
sufficiently academic or challenging a situation perhaps - though what could
present a greater challenge to one1s
The:y refuse to parti!=lipate
parti~ipate in police
one's skills? The~
or court activities. This is, in my opinion, an abrogation of responsibility.
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_'(fi_~~" it'difficult

to understand the failure of doctors' and others to report cases of

thrust of medical ethics is to preserve the confidentiality that is so
M5,"ise.'The whole thrust

'eJfective relationship between doctor
'or'-sD-'eJfective

and patient. The doctor's role is to heal.

"'iural that he should resist becoming an adjunct of the community's administration

FUrthermore, it has to be said that rightly or
are services or of criminal justice. Furthermore,
~li1:mos·t·d:octoI'S
",:'most"'doctors ~o
:h"A~"n';n
. 'dfe'n"in

not regard the police as agents for supporting and helping parents
On the contrary, they see- the police as the agents-of
the-abuse situation. On

';;{~nlc",n"
l:enr-"aiid

for that reason, withhold- information to the police, except in the most
'for

Quite apart from 'scepticism about tht:
tht! utility of reporting to the police,
,_~-,,'e8.Ses: -Quite
,quSc'"ases.'

. ·a -well-developed (and possibly partly justified) scepticism about the utili ty of
'e;~h,a
~onnicts such as this. A common feature of all family
B1 _ p~ocess in dealing ":lith
with ~onnicts
adults or children) is that the relationship between the
,,~i~nce~'~'(whether directed oat .'adults

""0.,,,,,,,

,,;'tl,,,
Police, welfare agencies and the law
':Hes,:,iforged by blood, must normally continue. Police,welfare

im':,;'C'R',d
go, but the' parties must continue generally - to live together,
together· or at least
least::in
in .'
rr{e':"ah~d'go,
liiti'Ons!lip -to -one another.- It is this"phenomenon,_
this·.phenomenon,_ which:;makes'J:he
which';makes'-the law's intervention
,:._"'attonship--to
,{,ion',se'em
so ill-suited and inadequate to- those whose'responsibility
whose; responsibility it is to
'car~ for th.e
~~~n~;seem'so
to'car~Jor
j~re.d.victims
'of family violence. Some·-cases
Some,-cases are-so
liul'edi. victims'of
are- so grave,
grave· that-they-must,be
that-they-must.be reported.:-In
ther::cases, the law may- do at
at-Ieast'temporarygood.-But
'""eL'C">~',
least ·temporary good. -But all too frequently, the law's
',Wnp:.ct-is
~:.:1:hlpact -is transient and aimed at specific recent conduct rather than the underlying
cJperson,91
la~est sympt,om.
sympt.om.
:Jp:ersOIial or family problems, of which the' conduct is but the la~est
define; The
Added to these inhibitions are other restraints Which are harder to define..:The
I .'have referred suggests -that the' taboo about
':!sttidy, in The Netherlands to which !:-have
~,fi,I:ttE~z..:;fami1y violence and abuse continues 'bec!iuse people 'dislike seeing it occur or

Wlsmm"ve it when they see it. Akin to'the reaction healthyhealthy people have to' people with
:',:~ais15elieve

'with an atavistic' desire to avoid
:-:'itrariOi"caps,
we respond 'With
a~oid
(lfariai"caps,
,
,

conte~pla.tion 'of -.such
conte~pla.tion

-'~tiria:cceptable
~umi:cceptable variance from the norm. We prefer not to see or, if we see, to excuse or
.., Texplron
Texplrun t~e unacceptable evidence of physical or'mental
or'mental'crJ.lelty
'crJ,lelty to a child;
COMPULSORY REPORTING IN AUSTRALIA

in 'any-depth>
'any- depth.> such solutions as have been
This is not the occasion to explore in
abuse.-!n Ne'w:
Ne-w-South
a radicSI newnew-scheme
:tried to· cope ~ith the problems of child abuse.-In
South Wales, aradic81
scheme
'is tieing
attempted,' on an experimental
being attempted;
eXperimental or pilot basis, for' the establishment of commuhity
St~tes,. these centres, often
"justice
'justice centres. Modelled after developments in the United StB;tes,-these
stude~ts, provide'the courts and police
pOlice with an alternative machinery of
manned by law stude~ts,
to' which they can 'refer appropriate cases, including at least
-mediation and reconciliation to'

some cases of family violence. Instead of seeking to deal with such a sensitive and usually
Some
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intractable problem through court -processes
'processes directed at a particular historical incident,
the community jUstice centres will seek by more informal procedures of discussion,
counselling and conciliation, to help parties to find solutions .rather than to have a solution
imposed upon them.
them ..
More orthodox approaches to the problems of
of child abuse include the'
the' provision

of new police facilities, child protection units, the assurance of 24-hour counselling -end
assistance agencies (for most cases of child abuse do o'ot
n'ot conveniently occur in office
hours),rep~esentative (Youth
(youth Advocate), Bnd
hours),' the provision of a "'child watchdog: Of: youth rep~esentative
so on~
Perhaps the most perSistent
compulsory
persistent debate in this area relates to whether compUlsory
reporting of cases of child 'abuse should be required by law 'of medical practitioners arid
others. In all of the 50 States of the'United States, as well
well as in Washington D.C., Puerto
Rico and ~the Virgin Islands, legislation of varying scope and impact requires that physic'a!
abuse of ,children be 're(?orted
of this
'rel?orted to some form of State agency. The consequence oftrus
legislation'
has
heen
at
the
ve~y
least,'
a
better
appreciation
of
the
size
and
difficulties
of
legislation'has
ve~ylenst,'
the problem
,a number of novel experiments
l?roblem and the proliferation in the United States of ,8
in desIgning
desIgning-and
providing
child
abuse
facili~i~s.
'and
facili~i~s.
-such universal pict1.Ire emerges from a study of State and
In Australia, no 'such
snd
Territory.legislation. In four States (New South Wales, South Australia, Queensland and
Tasmania) legislation specifically provides that medical practitioners have a dUty--~o
duty "~o
"where evidence of maltreatment comes to their notice in thecollrse
report ··where
the course of their,
professional duties. The group required to report extends beyond medical practitioners iIi
in
·Australia and Tasmania. In other States, a different approach. h~s
New South Wales, South -Australia
·adopted. In Western Australia, although there is no legislation for compulsorybeen 'adopted.
compulsory
reporting, there does exist a Child Life Protection Unit which is part of theSta.te
the State
Department of Community Welfare. It began operating a Parent Health Centre in January
appr.~~_ch, _
1976. That Centre offers 24-hour crisis counselling and adopts a comprehensive appr.~~_c~,
to the whole range of support services needed in cases of child abuse. In Victoria, the
Community Welfare Services Act was amended in 1978 so that people who report

c~ild abuse caSes are generally immune from legal suit for having done so. The,
suspected c~i1d

suggestion by Dr ,Bush that Victoria should move towards compulsory reporting of child
abus~ cases has been rejected by the Government. The Government!s decision is supported
by representatives 'of the mediCal profession. Medical practitioners questioned whether
exist~d. Opposition does notcom~
not com~ ol)1y
o1)1y
compulsory reporting had done any good where it eXist~d.
from within the medical profession. Privacy bodies and others have questioned the utilUy.'
utili:tY·'
compUlsory re~orting.
reporting. In respect of the Australian Capital Territory, the issue is now
of compulsory
before the Law Reform Commission.
",---:..;

- 13~RNTS~ABOUT COMPULSORY REPORTING OF CHILD ABUSE

·;~-.Arkuments .against Compulsory 'Reporting~ -The
~;:;~~~::~e~n:ts~~~~~;;.~~;~~;:~;
The

argum ents against a system of
arguments against a system of
~ 'foff"'reportirig of child abuse CBSes may be rehearsed. First, it is said that parents
i'1Ee'iiii",OIIr!iged·j'rom
especially· necessary medical attention, for injured
~-6is·co-uraged·from seeking help, especially'
'::I:a~~ti>for
fear
that
seeking
help
may
lead to police prosecution. Secondly, it
-is ;,:.ointed.
r,ointed.
[iil'iiri;~f,jr
it-is
t~at

coml?ulsory reporting leads on to prosecution, it may exacerbate rather than
if: coml?uIsory
the l fnter-family
A parent may blame the child for the
tii;$~lve'-thel
ihter-family causes of violence. A
:~"t"';i;"
authority. Physical abuse or -at least prolonged
_tr,f:"sJld 'subsequent encounter with authority4
preCipitated by the report of the case.
ot1§nw inaltreatment
maltreatment may be precipitated

"7:j-.-·>' Thirdly, it is frequently said" that compulsory reporting procedures are virtually
,enfiii'ce,ab1e. A doctor who failed to
to report 'would rarely
ra~ely be prosecuted- andand -alm·ost
,~eiilO'rceable.
alm·ost never

':~~'C"~nvfcted

-faith~ Furthermore, ·the
by a jury, if he acted in good -faith~
'the difficulty of
'i~,151i.shiiig
the~doctor on the uncorroborated'evidenc'e
uncorroborated 'evidenc'e of the
't_&ollshing a case against the~doctor
the, child' would
difficult.. 'Fourthly,
-Fourthly, "it
'it is said that 'compulsory,
'cotnl?ulsory_ reporting of
~ke~fpi'osecution extremely difficult..
,">,''',,--,,guarantee' the -provision
Jfeif-tre-ats and cures "not
'not a single case of child abuse. It d~es not _guarantee'

;rf.';~fifei,t;',e
providing those serVices
services to an obsessive
iY~ffective services and deflects the debate from proViding

,-'~i1dtB{rreaucratic
'ii'lia'\ilirea'Ucl,atic concern with collecting information',rather
information- rather than'helping
than' helping victims.' Fifthly,
iiiiis:'pi'inted
defin'e child abuse and to distinguish cases
~i~~~is\pointed out that it is- extremely difficult to define

-

::.o'f';·;;\;;,,"
to thrive and simple selfish parental indifference.
~;~'C:~-~buse from cases of j#glect,
t)iglect, failure to
,~

~'riti,~-s: fear that out of this vagueness about the target may emerge a community of-spies
;:~&~d"-'reporters'
;"i;"·;:"~;'r"'N who inform on their fellow cltizens,
cItizens, ostensibly for their .own good but often
:satfs-fy' an interfering disposition. Sixthly~ it is proposed 'that
that a voluntary regime is
~oo:~,O';;safis-fy.'~t~efera.ble under which medical'practitionershave
medical'practitioners have a discretion but are under no obligation
:,::::~Fefera.ble
-"J6
))6 do so. It is said that if -a doctor is' adequately protected against civil action by his
-;paUe:nt,he
judge of
of the best way to handle the situation and should-not
-'paUe:nt, he should remain the 'judge
- . b"ci'-submitted
submitted to an absolute obligation to'
to· report, whatever- the consequences for-the
for -the
individuals involved.
p.

Arguments for Compulsory Reporting. On the other hand proponents of
reporting suggest that-the
that the time has-~come
has-~come to stop,talking
stop. talking in
compulsory reporting.suggest
in. generalities about
In'the"-clash
the rights of' children and to act effectively and resolutely to uphold them. In'thEtclash
. child and the ·right of the family to freedom from State
between the integrity of the .child

interference, the community it is-said should give preference to protecting the child.

Th~s

is not least because of the fact that usually the child is unable to complain for himself
himself' and
should therefore be able to look to others and ultimately the community to protect him,
family".
even as against his family'.
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Secondly, unless a system of compulsory reporting is introduced, supporters
contend that the practical result will be relatively little reporting, especially by medical
practitioners brought up in the traditions of patient/doctor confidentiality. Without a
system of statutory obligation, repor~ing
repor~ing will be uneven, ,depending on the personal
predispositions of particular medical practitioners, and relying too much on neighbours.

and other non-expert observers.
Thirdly, supporters contend that the obligation to report provides a useful

means.by which the treating doctor can ·sustain
'sustain his relationship of trust with the child and
his family. The statutory compulsion explains and justifies the doctor's notification which
is otherwise hard for a patient to understand and accept. Fourthly, although compulsory
reporting will do little more, of itself, than improve the lamentablestf!.te
lamentable stf!.te of knowledge ()f
of
the extent of child abuse, it is· suggested that the very collection of information of this
kind will impose proper pressure -upon lawmakers to -assure the provision of supporting
.to him.
services. At the level of the inslividual doctor, it will ensure that. he has available Jo
multi-disciplinary assistance that can sustain his endeavours to cope with'the difficulties
of nchild
n child abuse 'case.
Fifthly, it is contended that a compulsory reporting system represents a

pubJi~
pUbJi~

involv,~Q.,
commitment to protecting abused children. It enables the community to become involv,~Q.,
and has an educative effft'ct and possibly even a s~nctioning effect. Sixthly, opponents
opponentspf.
.-,-pi.
-~

compUlsory
,suggestion that it is enough to prqvi~e
compulsory reporting win not be deflected by the .suggestion
prqvi~e
otJ:_e~s.
immunity from civil liability and to encourage voluntary reporting- by doctors and otlJ_e~s.

togeth~r with immunity from civil liabil~ty!
liabil~ty!
If there exist only prOVisions for reporting togeth~r
_cas~~._.__
extraneous social considerations still operate to impede reporting ,of chUd abuse _cas~~.

irlclude fear of, or actual imputations of, malicious interferencE!,I:>.Y
interference. b.Y
These considerations iflclude
the reporter. Not only may this be unjust- to

t~e

well-meaning reporter.

It

may

~so _~ce
~so:~ce

likely to impede the fair assessment as to whether the case. requires reporting.
CONCVUSIONS
CONCL'USIONS

in. its
The Law Reform Commission's conclusion on this issue is stated in
.deters,
Discussion Paper on this topic. The claim that compulsory reporting legislation .deters:
parents from seeking medical help has never .been established by statisticOl

informatio!1~
informatio!1~

-to.
Physical abuse tends to be triggered by crises which, once passed, frequently l~ad -to_
from·
parental remorse and the seeking of treatment for the Child.
child. In the twelve months fromJuly 1978 to July 1979, notification.in New South Wales by a potential or abusingparE!lnL
abusing par~nL
or by other parents or relatives constituted 13.3% of all notifications received. -It is

mor~

<
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1¥ ',that ~here will be self-reporting "if supportive services are clearly identified and

~ib~~~~~ssible,
practicai and expert .assistance.
assistance. The
;d.~~~,~~,;~sible.
T~e
. .

aim of these services should be to
to ascribe blame. "There
There is no doubt that compulsory reporting is no
•. But no problem of this kind can be tackled if its
:~~6~-;'f~r .',~~~
\h~ problems of child abuse
abuse•.
"'-':";l-";"',:/' ,
~e_ all but unknown. A proce~ure for compulsory
'_ri~~i;: inc'rdence and frequency are.
,pc,r.tiing'of
<~o;~i~g'~f child abuse cases in the Capital Territory is at this stage proposed by -the .Law
'C~c'mrnissic'n as part of a comprehensive
Jf6fiitc6mmission
comprehe~ive effort
~ffort to improve the child welfare laws
,,(j.<t:.',

:i::~'~'"'

,>-i"d~'hel~,not

Q~?_c'e:~u.res of that Australian jurisdiction•
jurisdiction.
.~d ~foe~'~~u~~s
.;;~:

~veryone agrees that there should
sh~uld be proper legal protection to those who, for
_",. "" __ ._ Everyone

'~Q~-~~~:~~e
.V''".,'V'~_ and in good faith report susp~cte:d
susp~cte:d eases of child abuse. Everyone agrees that
;r:,.cillties
'~la~il'tties should be available to deal with established cases of child maltreatment. The
';':s-p,~dal ..problem
.".p,,,,.,,,
problem that the parties must usually continue to live together should be
;s.eru,i\i.vely recognised by the criminal justice system.
'~':sensi<!ively
But whether compulsory reporting by those who enjoy a relationship of

',i-i_;':~onf{d~~tiality
'the'cornmu~ityt~:resp~~se
the'problem
'·~.'n ,"n,m" .1i"" and trust W~uld.helP
w~uld .help or hinder 'the'
cornmu~ityt~: r~~p~~se to the
'problem of
abuse is a matt~r upon which there is the most acute difference of view. I' welcome
...':-:::~hild
> ;.
.

, "the
,the opportunity of this seminar to expose and debate the differences of opinion. Above all,

:"it is important to recognise
providing coercive legislation for
<.,~'::-:itis
reco~ise that there is little point -in providi-ng
'.":

'

.}ornpulsory
>~pornpu1sory reporting if it is not observed, not enforced and if obeyed, is not followed up
'by the. prOVision
provision of supportive services. Too often the law tackles the symptoms rather

than the underlying disease behind a social problem. A telephone call to report a

CBSe of child abuse may
may help identify the symptoms of breakdown. Tackling the
suspected case
:. underlying problem is much more difficult.
The Commission has proposed that

~he

youth Advocate should be the central
Youth

recipient of notifications of child abuse cases. Ideally not.ifications should be received by
a 24 hour crisis centre but the extirnated number of cases of child abuse in the A.C.T. is
. too small to 'warrant the establishment of such a centre. The Youth
youth Advocate
AdVocate bears
bea.rs the
~ctions by one agency or remedying a dangerous
formal responsibility for delaying rash ~ctions

Abuse case the ~outh
~outh Advocate should convene
delay in action by every ·agency.
-agency. In a child abuse
the consultative committee to discuss the case and advise him. He should explore every
welfare alternative before initiating care proceedings.
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Idu~ process
process' approach
'du~
on'Jy with ~espect
r~spect to the"abused
b~t'"ru~o'·with.:respec't
p"nrent' w'hO'
arises no't on'lY
th~- 'abu~ed child b~t
"al~o'·with. respect to the
~he p'are~t'
~~?:.
whi~h :lead
-lead to the
the child'abuse are p~rt
a'sod;!has maltreated him. 'The pressure~
pressures which
part of a
social
On the' oth~r "hand, chil,f
chilcf
whic~ calls for some form of community treatment. On
problem which
inv~ive~'s~~iOUS injury to a chfid; eve~ the death or a child, to which society's'society~s-
abuse inv~ive~'se~ious
usuallyy cri~inal proceedings, a~d sever~ s~cti~ns. Crir~inal
Cri~inal p~oceedings may
respons~' is usuw:r
may -.
npproa~h and the
The clash between the lintervent'ionist;
tintervent'ionist; npproa6h

1

Law, Reform Commission
~ommission has sought to
have a devastating effect on parent and child. The Law
!
'. - ","
-'
-'
~atter. -Procedu~e~
(in~uding consultation
consul-t'ation with the
aChieve a proper balance in this matter.
Procedures - (in~uding

intr~duced ~~ facilitate
consultative committee) should be intr~duc.ed
facilit~te reconsideration of a police
~rosecute a parent. Where, in vie~ of the interests of the child it is desirable
decision to ~rosecute

proceedingS- withdrawn with the leave of the
to do so, it should be possible to have such ~roceedings
court.
and the 'due process'
The tension between the 'interventionist'
'interventionist approach .and
'
approach
perfectly reconciled. It is·
is- to be hoped
ap~roach will never be perfectly'
lio~ed that the final report of the
th'e- inconsist~ncy di
df these goals and a
Commission' does repre~ent at} honest recognition of the-

closer solution

t~

-search f or a proper balance.
the .search

'0 _

