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THE :KﬁSTRALIAN ‘LAW REFORM COMMISSION

. & The general practitioner remains the key figure in the provision of health care
. t;_rit;hé-'Australian eommunity. It Is important that the law should reserve its relevant
: ';Jp:;;;ti'on to the minimal functions necessary to proteet the interests of patients, doctors
‘ gng;»sd’ciety‘s interest in the success of the health care relationship. You will have matters
to diseuss, in meany ways more beneficial to the profession and to the community, than the
'-interface between law and medicine. But that interface is growing and there is no sign
. that the growth will abate, I have spoken on many previous occesions of the tremendous
cha:llenges facing the legal and medical professions in the resclution of the complex moral
and social issues reised by advances in medical techn‘ology.l I do not propose to eanvass
to_day the medico-legal problems of euthanasia, abortion, artificial insemination, clening,
‘ mass clinical trials, genetic manipulation and so on. Nor do I propose to speak about large -
_ar_eés of law reform which are alresdy identified, but which have not yet been examined
by .t);e Australian Law Reform Commission. One of these'._is mental health law reform.2
Another, specially suitable for the International Yeer of Disabled Persons, majy be the

reform of thelaw goverﬂing the rights- of the mentally retarded.

Instead, I propose to take the opportunity of this' brief encounter to tell you
something about the Australian Law Reform Commission and then to examine some of the
tasks which have thrown us into contact with the medical profession, in a way that will be
relevant for the future conduct of general medicel practice in Australia. Specifically, I
wish to speak about the projeet which the Commission has for the suggestion of new laws
for the proteetion of privacy in Australia: a matter of relevence to the privacy and
confx'déntiality of health records. I else propose to Speak.of our latest task, which requires
us to examine the reform of the law of evidence in * federal courts.
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One of the rules we must consider is the privilege (if any) which should attach against the
ilnvoluntary diselosure to eourts of medieal records, containing the intimate details which
are part and parcel of the health care relationship typieslly established between doctor

and patient.

The first point to be made about the Law Reform Commission itself is that it'is
not a privacy committee. It Ais not established to evaluate the fine tuning of privacy
claims. It is not limited to privacy issues, nor indeed to the medico-legsl relationship. It is
a permanent authority established by the Commonweelth Parliament to help the Federal
Attorney-General and Pearlisment with what I might call the 'too hard basket' of legal
problems. Though & permanent institution, it is a small one. There are 1l Commissioners,
four of them full-time. There is a research staff of eight. The Commission is stationed in
Sydney. At any given time it is working on about eight major projects of national law
reform. The Commission receives its tasks from the Federal Attorney~General, éﬁd'may
not initiate its own program. In this sense, we work upon projects of legal reform which
have been identified as necessary by the elected representatives of the people. Because
gl save one of the Commissioners are lawyers, the practice has been developed of
eollecting en interdisciplinary -team of consultants to help in every project. The
Commission publishes tentative suggestions for reform in discussion papers, distributed
for expert and public comment. The issues are then debated in the public media and
exposed. at seminars .and public hesrings throughout Australia. In its six years the
Commission has reported on & wide range of topics from complaints against police and
eriminal investigation, to Breathalyser laws, insolvency laws, defamation law reform,
reform of the law of insurance, the rules governing the Census, the prineiples controlling
the sentencing of eonvieted federal offenders and so on.

One of our reports was of specific relevance to the medical profession. We were
asked to devise the law which should govern human tissue transplantation. Qur report,
Human Tissue Transplantss, was developed under the leadership of Commissioner
Russell Scott and with the participation of Sir Zelman Cowen and Sir Gerard Brennan, the
latter recently elevated to the High Court. Sir.Zelman and 8ir Gerard were then part-time
members of the Commission, The report addressed and identified the hard poliey questions

which had to be faced by any law on human tissue transplantation:

. How should 'death' be defined in an age of hospital ventilators?

.- Should donations still be required, or could a system of 'opting out! be adopted &s in
France? .

. Should donations to siblings of non-regenerative organs ever be permitted in the
case of Jegal minors?




V—Should specified organs {e.g. the pituitary) be available for retention following an
utopsy, because of the great value of such an orgen to society in the preparation
drugs depencent upon & hormenal extract or should respect for the integrity of
he human body require its burial or cremation withi the body?

'ﬂjeée:hai'd questions were faced by us. A report was delivered which was praised in the
British Medical Journal and the Lanest. Tt has slready been adopted in substance in three

Australian jurisdictions. I understand it is shortly to be adopted in another State and'is
unider: consideration in the rest. The repoert has been translated into Spanish for use in

' uth:;Am.érich: not a usual place of export for our legal ideas. It shows what can be done-
n lawi.reform by co-cperation between doctors end lawyers -of top talent and by
participation of the whole profession and the general community. We exist s a catalyst
+{or action by short-term Parliaments, to help our political representatives to face
‘1ong.;—,t'erm-prob1ems. A number of .the Commiission's reports are now being translated into
law,:both-at & Federal and State level in Australia. Accordingly, the process we are -
_engaged in, including today, is an aspect of the lawmaking process of our country.

THE EVIDENCE REFERENCE: MEDICAL PRIVILEGE

The chief curréft concern of. the Australian Law Reform Commission, which is
of interest to medical praetitioners, this Soeiety and possibly.this conference, is the
- reference on privacy protection. I will come back to this. But {irst T wish to say something
about-a new but related task which has been assigned ‘to us, to advise on the reforms
necessary in the ruies of evidence which a.fe obs_ei'ved in Federal and Territory Courts
throughout Australia. The reference is a wide-ranging one. In it, we are being led by
' Commissioner Tim Smith, &8 Melbourne barrister. Already, the Commission has distributed
widely -a discussion peper on evidence law reform.4 - That paper ought to have wider
currency in the medieal profession than it has s¢ far enjoyed, No doctor who has ever been
to  court, whether on behalf of a patient {as a witness) or in relation to litigation involving
himself, will have come away without some impressions of the trial system and, possibly,
thought -for its reform. In this, a5 in all our tasks, we have sssembled a team of
consuitants ranging from judges, lawyers, a magistrate, a senior police officer to
academic writers and & psychologist observer of the court scene. At & meeting of
Commissioners with the consultants last month, one consultant, a senior member of the
Queensland Bar, criticised the failure of our paper fo addréss separately the interests of
witnesses and their rights in velation to the giving of evidence. Another ‘consultant, an
experienced judge, suggested that the time had eome for the law to enshrine the principle
that witnesses should be permitted to give their own version of relevent facts, in their
own terms, without interruption.
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Among the issues which evidence law reform in Australia does raise are several
which will be of interest to the medical profession:

. Is the adversary trial system which we have adopted from Britain the most
. satisfaectory procedure for aseertaining the truth, or should we seek to graft on to
it aspects of the judicial inquiry system which is observed throughout Eurcpe? In
short, should the judge have his own independent duty to call witnesses or summeon
"documents or should he continue to. be the neutrsl, rather silent umpire of the .
parties' battle?
)
. Are the psychological assumptions -we make in the conduct of courtroom trials
justified by modern empirical evidence? In particular, our reliance upon human:
memory and oral testimony of it {frequently months or years later) may be very

unreliable, if current studies of memory and perception are accepted.

. Are some of the rules, devised in earlier ti:hes‘, which prevent relevant evidence. -
getting before the decision-maker in the court, in tune with modern sttitudes? Is it
still acceptable to [.Qrovide that a spouse is not ecompellable {or even competent) to
give evidence in a trisl of the other spousé? If this rule is still relevant, should the
definition of 'spouse’ be extended today? '

. In an age wiféf-e ineressing numbers of records are being submitted .to
‘eomputerisation (including medical snd hospital records) should we further amend
our evidence laws to facilitate the admission of documentary computer printou;cs?
What securities should be adopted to ensure & capgcity to test and check such
records, which may be as reliable only as those many hands that originally
constructed them?

One issue is of specific and direct concern to doctors. At present, uﬁder Australian law, &
communication by & person to a doctor is not geﬁera]ly protected from disclosure except
by the Evidence Acts in Victoria, 'i‘asmania end the Northern 'I‘erritory.5 In the other
States and Territories of Australia, a communication by a patient to & doetor is not
protected from & court subpoena addressed to the doctor, If relevant to the issues before
a‘ court, & doctor must, if so ordered, disclose his patient's confidences, whether the
patient or the doetor wantﬁ it or mot. Courts do not like forcing people who receive
information in confidence to disclose them to the court without consent. However, at
present in most jurisdictions of Australia (and in federal courts sitting in those
jurisdictionsﬁ) the doctor can be compelled, against his wishes and the patient's desires,
1o disclose the relevant medical history in open court.




nt law in most parts of Austr:a'lia._é and providing an enforceable privilege to
edical i-gctitioners could be expressed es follows: :

__The etmcal obligation of doctor confidentiality is ancient, It dates back at least to
-';the Hlppocratlc Oath. Patients give their confidences to doctors upon a reasonable
'”expectatlon that they will be protected by the law. They do so at a time when they
“+ ‘gre- vulnerable and highly dependent on doctors for help. Perhaps they give little
thought then to possible later use in courtrooms. Certainly their overwhelming
V,V'c:_,o‘r‘ncern is to get treatment and help. |

”Other relationships are ‘eurrently protected and will not be interfered with by

courts, except in the most extreme cases. The rel&twnsmp of & client and his
‘ _Zlawyer ot of an informer and the police are no more needmg of protection than the
" relationship of & patient and his doetor.

‘Unless persons suffering from illness can approach doctors with a lawfully
supported right to privacy and confidentiglity, they may withhold information or
éven refrain from seeking treatment. The effective ‘medical treatment of the
public is at least as importent as the due administre:tion of justice. It should be
given equal treatment and protection against non-consensual disclosure to courts.

Some medical data contains specially sensitive and intimate details, the disclosure
“of which would positively harm either the subject's medical treatment or his
‘reputation in society. ) '

On the other hand, opponents of the grant of a special legal protection for mediesl
confidences have listed a number of eonsiderations which must be weighed by the Lew

Reform Commission in reaching its conelusions on this issue: -

. Courts should generally have access to all relevant facts which will help if to just
conclusion of the issues before them. The exceptions which prevent a court
thoroughly investigating a relevant issue may reduce its capacity to ascertsin the
truth and thereby hinder the courts in one of their primary tasks.8
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+ The categories of absolute privilege are few and exist for very long established’
reasons of publie poliey. Police informers secure privilege because disclosure of
their identity could destroy this source of information and even sometimes
endanger the life of the informer. Lawyers secure it so that the very business of
adversafy litigation may be done. The claims by journslists to a privilege ag&inét
disclosing sources have reeently been rejected by the Supreme Court of the United

 sStates®, the House of Loras'’
that the ecategories of p}iviiegg should not be extended for they impede courts

end recent law reform 1"epc'u-ts..11 1t is claimed

doing the essential task of resolving disputes in society. If courts eannot do this
suceessfully, social tranquility is threatened and this has a significance beyond the
particular eoncerns of individuel doctors and patients,

Already, it is claimed, there are too many impediments in the way of courts
getting at the truth of matters. Extension of another impediment by way of
privilege for doctors would lead on to claims by dentists, hospitals and other health
providers. It would not finish there. There would be cléu'ms by' others who receive
information in confidence: bankers, insurers, accountants. This could result in &
society in which cotirts ;vere deprived of an important range of critically relevant
evidence. In justifying privilege‘for doctors, it is necessary to distinguish othérs
who receive information jn eonfidence. Yet if they cannot be treafed differently,
"we will be left with a system which results in eourts deciding cases on part only of
the relevant factual base. That wotld be bad for society which should not have to
depend on whether a pafty eonsents to relevant evidence going before the court.

. Finally, eritics of the claim for medieal privilege point out that although it is
available in some states of Australia, it is not available in others. Yet there is no
evidence that the lack of an enforceable medical privilege against non-consensual
disclosure hes diminished the capacity of doctors in some jurisdictions of Australia
to receive precisely the same information as their counterperts’ in those
jurisdictions where the privilege exists. o




yers. 2 Of course, there is.nothing a lawyer likes so much as a precedent. But the
cedents in this area are themselves conflicting. The self-same House of Lords which
'sed to extend the law of privilege to journalists in respeet of their sources not long
nce- declared that confidential ecommunications to child welfare egencies to prevent
hil'd-‘-»apus__e were entitled to a new privilege.12

, The growth of professional counselling, and the advantage taken of it by
‘ordinal‘y citizens, has led to pressure to re-examine the existing privileges for confidential
rcommumcatmns. A number of iaw reform reports refused to recommend. any legisiative
‘¢h nge 4 Others recommend modest legislative changes, such as extension of privilege
pgjcent agents.15 The Ceanadian Law Reform éommission- proposed g broad 'general
ofessional privilege' in its report on Evidencel®: ‘

A person who has consulted a person exerecising a profession for the purbose of
obtaining. professional - services, or who hés been rendered such services by a
professional person, has .a privilege against dJisclosure of any confidential
communieation reasonably made in the course of the relationship if, in the
circumstances, the publie interest In the privacy of -the relationship outwe1ghs
the public interest in the admxmstratmn of ]ustlce.

- However, a recent Task Force, set up to endeavour to reconeile the conflieting proposals
‘on this subject in Canaeda, wes not convineed that the publie interest would be served by
enacting a privilege for communications during. any professional relationship. It also
rejected privilege for clerical communications, One member dissented, proposing a spgbial
-privilege in respect of patient consultation with a psychotherapist.l7 '

In the United S_tétes,.uniform Federsl Rules of E;ridence; were addpted in.
Januery 1975, culminating nearly 30 years of effort directed to secure rrefo'tj"m and
modernisation of this area of the law. The final draft proposed to Congress by the US
Supreme Court suggested privileges to include trade secrets, lawyer-client, husba"ﬁd—wife,
doctor-patient (but applicable only to psychotherapists), the identity of informers,'"secrets
of state and official information. However, when the draff came before the House of
Representatives these proposed provisions were deleted and the law on privilege was one
of the few items left to be dealt with by different State laws, as distinet from the single
uniform Federsl law. The Congressional Report notes:
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F_rofn the outset it was clear that the content of the proposed privilege
provisions was extremely controversial. Crities attacked, and proponenté
defended, the secrets of state and official information privileges. ... The
' -husband—wife privilege drew fire #s a result of the conscious deeision of the
Court to narrow its scope rom that recognised under present Federal decisions.
The partial doctor-patient privilege seemed to satisfy no-one, either doctors or
patients; ... Since it was clear that no agreement was likely to be possible as
the content of specific privilege tules, and sinee the inability te agree
threatened to forestell or prevent pas;sage ‘of an entire rules package, the
- determination was made that the specific privilege rules proposed by the Court
should be eliminated. ... leaving the law In its current eondition to be developed
by the courts of the United States utilising the principles .of the common

) law.!8

There the matter rests today in the United States. Although nearly half of the States of
that country have now adopted the Federal Rules of Evidence, and though it constituted a
méjor’achievement, it is soberiﬁg to think that the w_hoie ship nearly foundered on the
physician-patient privﬁege issue. In more than two-thirds of the states of the United
States and in Puerto Rico and the Distriet of Columbig, a physician-patient privilege has
been Ereated by statute. The terms of these stetutes vary. In some, the privilege applies
only in civil-cases. In some it is made expressly inapplicable in actions against a physieian
for mialpracticé. In some there are provisions for weiver. In about helf the states,

nareoties legislation specifically over-rides the privilege:.19

The net results -of this analysis is that the law on the subject of the privilége of
medical confidences is in confusion in Australia as elsewhere, At the very least, the
inquiry by the Law Reform Commission should pr'ovide an appropriate vehicle to allow us
to assess :’.the competing éocial_values at stake. It is an issue which should not be
approached. from a narrow viewpaint: 'the law'yers have it; therefore so should we'. The
implication ‘of the privilege should not be exeggerted. It does not exist in ma.ﬁy Austrelian
jurisdietions. Yet the patieﬁts still trust their doctors with intimate confidences. Courts
will usually seek to protect confidential information, if this can be done. Even where
privilege exists, it may be over-ridden by the relevance of faets to eriminal or fraudulent
concuct. Nonetheless, an important debate remains. Upon that debate I seek the views and
advice of medical practitioners in Australia. I know it will not be tendered in a selfish
spirit of nerrow concerns that .overlooks the eommunity's interests in courts resolving.
disputes normally on the basis of the best available relevant material. Specifically we-
would weleome information on:

e e
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_Cases where doctors have been foreed unwx]lmgly to disclose medical conf]denceg
with serious cansequences for the health care relatlonshlg with the patlent or for
. the. treatment of the patient.

; Ca.ses where doctors suspect that patients have not disclosed mformatxon

' 1mportant for health care, for fear of prosecutmn, compulsory reporting or
..subsequent subpoena of the doetor and his records by a court or tribunal.

".';‘Cases' where doctors have deliberately not recorded relevant data for fear that
medical . records may subsequently be subpoensed by a court or tribunal &nd

dlsclosure of the relevant confidence would do disproportionate damage to the
patlent or his treatment.

. Céses in ethnie or other isclated or close-knit patient groups wheré disclosure,
elther undercoempulsory reporting provisions or pursuant to subpoena, has led not
merely to embarrassiment but to .pesitive herm In the treutment of the putlcnt or
pos1t1ve damage to the practice of the doctor.

Sound, law reform, like medlcal progress, must be based on empirieal deta. I invite the
med1cal -profession of A’ustralla tos prowde that data to the Austrglian Law Reform
Commissxon to assist it in its tasks.

THE PRIVACY ISSUE AND MEDICAL RECORDS

I now turn to deal Wlth the different but related issue of privacy. The Law
Reform Commission is inquiring inte federal laws relating. to privacy, Though federal
1egrslat1on on the doctor-patient relationship mey be enacted in respeet of Federal Courts
and. Federal Territories or relationships with federal agencies {including  the
E Co;ﬁ-_lr'nonwealth Department of Heslth) thére is no constitutional power either for an
omnibus national Privacy Act or a Commonweealth statute dealing with every aspeet of
the privacy .of .the relationship of doctors and patients in Australis. Under the
Constitu’giqp, the matter is overwhelmingly subject to State laws, as. it is in. the ﬁriited
States and Canada. Nevertheless, within the federal -area of coneern, we have put forward
discussion papers with a number of suggestions, several of which have proved
contﬁ'qversial. ‘ .
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One relgtes to patient aceess to medical records. Another relates to limitations
on disclosure of information cqntained in medical records. So far as patient access is
concerned, it is an aspect only of a general tight of access which is the fecility that has
been adopted in many laws on privecy and data protection as a security for the accuracy,
up-to-dateness and relevance of the data profile of the individual. In suggesting a right of

“subject access, the Law Reform Commission is in no way singling out the medieal
profession. On the contrary, the sugpgestion is that the right of access is a general remedy
that will become increasingly important in an age of computerised data bases eontaining

data profiles upon all of us,

Some commentators have asserfed that medieal records, though personal and
about a identifiable patient, are in & special category and shéuld not be subject to the
general rule of access. Some opponents propose the denial qf patient access on the basis
of possible ill effects on the patient's health or welfare, Others suggest it may possibly
reduce the inclination of practitioners {or more so hospital staff) to record, in religble
records, opinion, comment and other observations which may be useful for a total profile
of the patient and for his treatment, but not suitable to be seen by the patient who could
" be embarrassed, hurt or confused by the entry. Others urge that a right of access would
put pressure on already hard-pressed doctors and hospital staff, who do not have
appropriate facilities for i:lspection. It is pointed out that problems of identification could
erise. Where group or ﬁi'mily records are kept together, problems of separation and
possible loss of records could arise.

‘Some opponents have even adopted g somewhat 'mercantile’ stance. I note that
one of the resolutions for consideration by this conference reflects this approach. It reads:

Thet this conference believes that ‘mediesl records of a doctor's epinions sbout |
eny particular patient are private to that doctor and that it would be an
invasion of the doctor's privacy were his written thoughts to be made available
to the patient ... without the doector's prior consent.20 ’

If this rule were to become commonly accepted in record systems generally, every
bureauerat and administrator would claim that notes on individual citizens were his own-
notes. No matter how untrue, prejudicial, out-of-date, irrelevant or unfair they were, he
could claim to deny access, without his conseént, lest there be an invasion of his, the
record-keeper's, privacy. It seems unlikely to me that privacy should be given such a
c_onnotatidn. What- we are dealing with here is the power of the individual to have control




- Com r_r'ussmn has been favourabie.

. =7 . Much more controversial is the disclosure of confidential patient infermation to
third parties, whether within large ‘institutions, by compulsory reporting requirements to
© government and its agencies, to government inspectors of various kinds and to orgens of

peer review.

In a number of our public hearings, representatives of the General Practitioners’
 Society and others have come forward to make submissions addressed to all of the above
issues but specially concerned with the activities of officers of the Commonwealth
Department of Health, Complaints have been Tnade of the violation of doctor-patient
privacy by the manner, time and place of interrogations of medieal praetitioners, the
seizure and removal of confidential patient files, the interrogation of patients (inany of
thérr_r sick old people) without first asking the doctors involved?3 and even nlleged.
vietimisation of general practitioners who held out ageinst the so-called 'health
buresucracy'.24 Attention bas been drawn to s104 of the National Health Act 1953
- which provides extrémely broad powers-of entry, search and seizure to persons authoéised .
by the Minister of Health or the Director-General, No .precondition of judicial warrant,
given upon proof of reasonable grounds, Is '
addressed in the Law Reform Commission’s discussion papers was the erosion of privaey
by the proliferation of powers of this kind: doubtless intended for a good soeial cause but

ré_quir.ed in such cases. One of the factors

often eﬁcpressed in the most ample language and without the preconditions of independent
judicial serutiny which are the special mark of those countries which take their law from
England and which since Magna Carta have sought to preserve people and their property
from sudden unexpected offieial intrusion.



_12_

The Law Reform Commission has proposed a uniform regime, requiring,
normally, judieisl authorisation before such powers of entry, search and seizure may be

exercised.25

When it comes to access by C_ommonﬁealth officers to pafient records for the
purpcses of investigating frauds against the Commonweslth revenue or other offences
provided- for by Commonwealth law, some diminution of doctor-patient confidentiality -
seems ineviteble. Even in the case of legal practiticners' privilege, so well entrenched and
long : established, the privilegé may be overridden in ecertain eircumstances where the
dealing between lawyer and elient is itseif fraudulent or criminal. It would eppear to me
to be too facile to say that a doctor's records should not be examined without his consent
{or even his patient’s consent) when investigating an offence alleged against the doetor or
patient himself. Otherwise, we could be committing investigation and enforeement of the
criminal law and breaches of statute to the consent of the very person under suspicidn or
otheff pérsons upon whom he _may somefimes exercise influence. The Pharmaceutical

Benefit Scheme of the Commonwealth currently involves payments of substantial sums by

the C'ommdnwealth, presently Eunning at in excess of $300million per year. Cases of frank
fraud or practices forbidden by the National Heslth Act do occur, involving medical
practitioners and their patients., Committees of Inquiry have been established'as an
alternative to court actions against doctors, but whether in court or in a committee of
inquiry,: provision is made for sane{ions. Sometimes, let us be perfectly frank, sanctions
are entirely warranted. 1 have been im_presseld with the sincerity’ with which
representatives of the various branches of the medical profession have asserted that their
concern is not to protect the dishonest, fraudulent doctor or petient; but fo ensure that in
investigating cases, the 'privécy of patient records should, so far as possible, be guarded
and seeured, and the investigation limited so far as possible so that it does not
urnecessarily upset sensitive, worried and someti_mes highly vulnerable patients.

One matter which has been the subjeect of & submission by the General
Pracitioners' Society is the analysis of prescribing patterﬁs followed by particular doctors.
It is claimed that this intrudes upon the privecy of therrelat'ionshi'p between doctor and
patient: On the other hand, the Department of Health has put to us the contention that
reports on doctors' prescribing practices are 'generated by computers sometimes at the
request of the individual doctor end frequently for general statistical information on the
use of particular drugs. The machinery, it is said, provides an opportunity for doctors to
compare their own particuler preseribing patterns with the average of other '_doctors. It is
acknowledged that in some eases there are justifiable reasons for differences. But in other
cases, it is claimed, there is a legitimate social entitlement to call differences to
attention  and even, possibly, ' to raise’ the question of irregularity.
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ention was made in one submission to us of the use of Depo-Medrol. The average
i_spénsed price of pharmaceutical benefits for this drug is less than $5 for five ampoules,

he. drug has & Commonwealth dispensed price of $14.07. It is the highest priced of the
elevant long-geting injections. Long-term usage of the drug is said to produce unwanted
VE mxc ‘effects, including se-called ‘moon-face' changes. The Australian Drug Evalustion
oramittee -.has reported on adverse drug reactions. It is claimed that, in these
,'cii-;:"umstances, there is a legitimate social interest in preseription patterns, which go
" ejro-i_ld"the normal in relation to this drug. It is expensive to society as a whole. It,m'ay be
ppténtiauy damsaging to patients. At the very least doctors who are well out of line with
Ehe. average sho.u-ld, so it is sald, be counselled, lest they are not aware of problems and

:‘prescmptmn patterns of doctors were not considered a legitimate matter of cohcern to -
'Depart_ments of Health, Commonwealth or State. One of the issues before the Law
’ ~R_efo:rm Commission is whether the introduetion of public funding and the potential of
éorﬁbu’cer scrutiny warrants a breakdown -in the absolute confidentiality ef the
: doctorpatient relationship. I realise that your Society has its doﬁbts even to the extent
m Some cases of re51st1ng the use of preseription forms which facilitate computer serutiny
of the kind I have mentioned. On the other hand, there will certainly be meny in our
'_soc1ety.- who will say that he who'pays the medical piper may call the tune, at lenst to the
) eﬁc_tent of protecting thé revenue against clear exceptional claims and protecting patients
:against individual practitioner ignorance or oversight,

. In advance of the delivery of the Law Reform Commission's report, and indeed
_ of the relevant decisions, I cannot inform you of our final thinking on these topics. But
two things stand out. First, the day of the medical lone ranger' seems to have péésed. The
price of publie funding and escalating health care costs is inevitable pressure to monitor
t;} some extent the conduet of medical practitioners .as this econduct impaets the revenue:
whether by frank fraud or, as is much more difficult, by eccentric preseription patterns,
Secondly, the privacy of the doctor-patient relationship is still impoi'tant for its success.
Intrusions upon it should be few. When they occur they should be handled sénsitively and
always with respect for the intimacies of the patient, given usually upon an expectation
that normal privacy and eonfidenti.ality will be observed. '

In days gone by, before national health and computer analys:s, itis true that the _
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Nobody claims that privacy is an absolute value. It is relative to other
competing social claims. Working out the bslance between individusl privecy and the
legitimate demands of ‘modern soeiety is a difficult process. The main point of the Law
Reform Commission's papers was to show that at present the law's protections are feeble
and new guardians are necessary to speak up for privacy and te defend it against
ever-inereasing official powers,  new business methods, optical listening. and other
surveillance devices and above all, the new technology of informaties; .computers linked
by telecommunicetions. '

1 record the appreciation of the Law Reform Commission for the help which we
had from the Society in our privacy project. 1 hope that we will have as much and more
help as we embark upon our new inquiry into reform of. the law of evidence.
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