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A, JUDGES AND THE EXECUTIVE
a. Judieial Administration at the Court Level
{1} The Chief Justice of the Court is ultimately responsible for court

administration &t the court level in &1l Australian jurisdictions.

I

(3) The Chief Justice is responsible for the judges, including rostering. of duties,
vacations, hours of hearings and the like.

{4 The administrative personnel of the Court are responsible in each jurisdiction to
a Chief Administrative Officer, in some Courts known as the Registrar. The
Registrar is responsible to the Chief Justice for all matters pertaining to the
business of the Court. The administrative personnel are government employees
and the Registrar is therefore responsible to the executive government w_ith
respect to terms and conditions of employment, financial eccounting and other
non-judicinl matters. The exception to .this system is the High Court of
Australia where the administrative pérsoﬁnel are responsible, even In
non-judicial administrative matters, to the judges in whom is vested by law the
responsibility for the administration of the Court.

(5} The Chief Justice is responsible for case allocation and ease assignment.

(6) The Chief Administrative officer, often known as the Registrar, is responsible
for prepering the budget of the Court,
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‘in all Courts except the High Court of Australia, buildings and facilities are the
responsibility of the appropriate department of government.

The Chief Justice is responsible for contacts with the appropriate Minister.
Generally speaking responsibility for contacts with the prosecution would be
with the judge who is for the time-being in charge of the Criminal business of

t'he Court.

Generally speaking the Chief Justice is responsible for contacts with the
organized bar.

The Chief Administrative officer in each Court is responsible for statistics.

There is a pre-determined plan for the division of work emong judges and the
assignment of cases, but it is flexible and may be changed easily.

The Chief Justice is in charge of case assignment.
Exeept in respect of the terms and conditions of employment of administrative
personnel and financial accountability, executive control of the above matters

is eonsidered incompatible with judicial independence.

Judicial Administration at the Central Level

Judicial appointments sere the responsibility - of the executive government.
Consultation by the Law Minister is entirely diseretionary except in the case of
appointments to the High Court of Australia. As to these appointments the
National government is required to consult with the State governments,
although the final decision remains with the National government.

Movements of judges are the responsibility of the Chief Justice of a Court.
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Temporary judges can only be appointed to act in the place of an incapacitated
judge or of cne who is on leave. Such eppointments are made in the same way as
permanent judges.

Permission to engage in activities outside judicial work must by convention be
obtained from the Chief Justice of the Court to which he belongs.

The question of disciplinary action is dealt with under a later heading.

Central Court statistics are prepared by the government department
responsible for the supply of services to the Courts {Department of Justice or
its equivalent).

Central preparatidn of Court budgets is the responsibility of the government
department responsible for the supply of services to the Courts (Department of

Justiee or its equivalent).

In most jurisdictions the Courts budget is an identifiablespart of the budget of
the Department of Justice. In the High Court of Australia, it is a lump sum
figure for the expenditure of which the judges are responsible.

Court budgets are approved in the ordinary procedure.

Court budgets form part of the executive budget and are approved in the same
way as other budgets. ‘

The services to Federal Courts are financed by the Federal -{or National)
government, The services to State Courts are financed by the respective States.

The Minister of Justice or his equivalent is responsible for edministrative
personnel but in all matters pertaining to the business of the Court they are
responsible to the Chief Justice. Court buildings are the responsibility of the
Minister and department responsible for public buildings. The exception again is
the High Court of Australia which is solely responsible for its- own
administrative personnel and buildings. ’
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Australia is & federation. State courts exercise federal jufisdiction under the
Australian Censtitution, where this jurisdietion is conferred on them by laws of
the Federal {Commonwealth) Parliament. However, there are certain courts,
established by the Federal Parliament, for which the Commonwenlth is
responsible, namely the High Court of Australia (the Federal Supreme Court),
the Federal Court of Australin (now incorporating the Federal Bankruptey
Court), the Family Court of Australia, the supreme courts of the Territories
other than the Northern Territory Supreme Court, and the magistrates' courts
“(including the children's courts) of the Territories other than of the Northern
‘Territory. Responsibility for administration of the above courts, other than the
High Court of Australia, is that of the judges end, in matters of finance and
administration, the Commonwealth Attorney-General's Department. In the case
of the High Court of Australia, recent legislation has conferred updn the judges
a greater measure of autonomy in the expenditure of an appropriation made in
parliament for the administration of the court. High Court of Australia Act,
1979. Normelly, federal and state courts sit in different court buildings and
there is no relationship between their respective administrations. lowever, in
Sydney, a major new court compleX was developed in the 1970s to house both
Commonwesalth and state courts. Consequential arrangements had to be made
for joint faeilities, including a joint eourts library. This joint courts building is
f unetior;ing well. '

At the federal level and in some of the states, machinery has been established
for the regular, automatic review of judicial salaries. The sslaries of
Commonweaith judges, ineluding Justices of the High Court of Australia, sre
determined by the Remuneration Tribunal pursuant to the Remuneration and
Allowances Act 1973 {Cwlth) {Part IV} and the Remuneration Tribunal Aet 1973
(Cwlth)., The Chairman of the Tribunal is a State Judge, Sir Walter Campbell, &
Judge of the Supreme Court of Queénsland, The Tribunal is required to furnish
to the Minister a copy of every determination made by it. The Minister is
obliged to eause copy of the determination to be laid before each House of the
Parliament. If either House within 15 sit-tings days passes a resolution
disapproving of the determination, it shall not ecome in to operation or, if
already in operation, will terminate {rom the day on which the resolution was
passed (section 7, Remuneration Tribunal Aet 1973). The Tribunal invites oral
and written submissions and will, if requested, conduct an oral hearing. Among
criteria considered is the Consumer Price Index. In the state sphere, there are
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similar tribunals. In New South Wales the tribunal is the Parliamentary
Remunerations Tribunal, whose Chairman is a retired Supreme Court judge.

Whilst the consumer price index is among ecriterin considered by the

Remuneration Tribunal I note that in its 1980 Review the {ollowing appears:

24. We do not consider it desirable that the remuneration of members of the
Federal judieiary (which includes presidential members of the Conciliation
and Arbitration Commission) should move automatically with national
wage case adjustments, or be seen to so move'.

The allusion to the Conciliation and Arbitration Commission would appesr to be

because it is the Commission itself which sets the National Wage adjustments.

Hence there is the risk of it eppearing that the Commission may have some

direct influence upon the saelaries of its members. The same can, of course, be
said about the various State Tribunals such as the South Australian Industrial

Commission.

 Section 72(iii) of the Australian Constitution provides that the justices of the

High Court and of the other courts created by the Parliement ... 'shall receive
such remuneration as the Parlisment may fix; but the remuneration shell not be
diminished during their continuance in office'. In 1931 the Prime Minister
requested‘the justices of the High Court of Australia to agree to accept a
reduction in their salaries because of the economice situation at the-time. The
justices refused, slthough they made separste individual arrangements. See J.
Bennett, Keystone of the Federal Arch (History of the High Court of Australia),
Canberra, A.G.P.S., 1980, 46.

The Act of Settlement of 1701 (G.B.) promised to English judges a security of
tenure which had sometimes been denied them during the 17th century.
However, colonial judges appear to have held their offices during pleasure, in
the absence of special statutory protection. Terrell v. Secretary of State for

the Colonies [1953] 2 QB 482. To clarify the position of the judges, at least of

the supreme courts, legisiation has been enacted providing security of tenure
for state supreme court judges. The relevant legislation is:

New South Wales: Supreme Court and Circuit Courts Act 1900, s.10
Queensland: Supreme Court Act 1867, 5.9

South Australia: Constitution Act 1934, s5.74, 75 .

Tasmania: Supreme Court (Judges' Independence) Act 1857, s.1
Victorim: Constitution Act 1855, 5.38

Western Australia: Supreme Court Act 1935, 5.9
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There is a discussion of this issue in Z. Cowen and D. Derham, 'The
Independence of Judges' (1953) 26 Aust Law Jl 462, 464. Both by eonstitutional
provisions, specifie legislation and deeply ingrained traditions, there is an
established and accepted principle of judicial independence. This includes
respect for the continuance of salaries, their non-diminution and, more retevant
in times of inflation, their regular review and increase.

No. The provision of machinery for the increase of judicial salaries has
cireumvented this. The machinery is both routine and regular {as above) and ad
hoe and special, A tecent committee report recommended substantial inereases
in the remuneration of judges of the Supreme Court of Victoriz, and this was
accepted by the State Government with the endorsement of the State
QOpposition.

If the question is addressed to formal powers of discipline over judges, except in
respect of any initiatives which the minister (typieally the attorney-general)
would have &s a member of the Lxecutive Counecil on an address from both
Houses of Parliament praying for the removal of a judge 'on the ground of
proved misbehaviour or incapacity’ (see Australian Constitution, s.72(ii)), the
Minister hes no 'formal powers' 'over judges'. Australian parliaments, federal
and stgte, follow the Westminster system. Ministers, as rembers of parliament,
would participate in such an ‘address'. However, the doctrine of the separation
of powers preserves respect for the independence of the judicinl arm of
government and restriets to the above formal steps, ministerial involvement in
discipline of judges. The attorney-general has an important responsibility for
the appointment of judges, recommending them to the Cabinet, both in the
Commonwealth and state spheres, for approval and thereafter participating in
the formal appointment by the Executive Council, Commonwealth and state.
Once appointed, however, the doctrine of the separation of powers,
constitutional and étatutory provisions and strongly entrenched traditions limit
the function of the ministers end control their relationship with the judieiary.

It is not cledr what the 'matters mentioned above' include. There are moves in
Australia to confer vpon the judges of the superior courts greater power over
the expenditure of funds ineidental to the running of their courts, These moves
have borne fruit in the passage of the High Court of Australie Act 1978 by the
Commonwealth Parliament. They envisagé a one-line appropriation, with power
of the courts (subject to the serutiny of parliamentary committees) to expend
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monies as determined by the judges, in practice on the advice of court
administrators. These moves are not without their critics, some contending that
judges are neither fitted by training nor inclination for the eomplex business of
modern court administration. There is no present controversy in Australia
concerning judieial independence in the wide sense, it being generslly
acknowledged in gll arms of government, in the media and in the community at
large, that the independence of the judiciary from interference by the
executive arm, is vital for the rule of law, and integral to the federal state. A
recurring controversy is the extent to which judges should teke part in
executive functions, such as Royel Commissions of Inquiry, law reform
commissions, legal aid-commissions and other executive appointments. Views
differ on this subject from jurisdiction to jurisdiction, some judgﬁ; and publie
commentators expressing the fear that too much judiciel involvement in
executive functions will diminish the independence of the judiciary and make it
susceptible to executive pressure and publie identification of judges with broad
policy questions.

No. Pardon is rare in Australis. Provision is made in isome jurisdictions for
anterior conéideration of advice to the Executive Council by the Supreme
Court. A greater source of complaint is the exercising by parole boards of their
functions to permit the early release of prisoners despite substantial 'head
sentences' imposed by the judges. The discrepancy between judicially imposed
criminal sentences and the administratively determined parole release has
caused ecalls to be made for significant reform of parole in Australia. A review
of the literature is found in Australian Law Reform Commission, Sentencing of
Federal Offenders (ALRC 15) (Interim), 1980, Chapter 9.

Cases of overt pressure by the Executive Government upon the judiciary are
rare in Australia, No recent instance springs readily to mind. From time to time
ministers and members of parliament make public staetements, sometimes in
parliament, critical of a particular deecision of the courts. More rerely, in
advance of decisions, statements are made, designed to influence the decision
of the courts. The latter are generally eircumscribed by the }aw of contempt
and by respect for the independence of the judiciary. More i_mportant may be
pressure of an indirect kind. The failure to sppoint an adequate number of
judges to cope with court business, or to authorise adequate expenditure or
personnel for court funetions, provides an illustration of indircet Executive
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‘pressure  on  judges. Some members of the Australinn judiciery and
commentators regard the appointment of judges for Executive functions as a
form of Executive pressure, in the sense that it provides diversity of funections
and opportunities for the exercise of wider and differing responsibilities. The
Commonwesalth Government has appointed judges to purely Executive
getivities, including one to an ambassadorial funetion, another to head the
Australian Seecurity and Intelligence Organisation, another to head the
Commonwealth Grants Commission and so on. Other judges end some
commentators regard the award of honours to serving judges as an unaeeeptable
form of Executive pressure. However, it must be emphasised that pressure of
the kdind menticned is indirect and cautious rather than overt and obvious. See
below, para {65).

JUDGES AND THE LEGISLATURE

In Australia, it is exceptionally rare for legislation retrospectively to over-rule
8 court decision in a particuler cese. It is not at all rare for legislation to
over-ride the effect of a decision prospectively as it applies in otHer cases.
Where legislation is introduced to overcome a particular deecision, and that
decision is itself the subject of appeal, it is traditional that the legislation
preserve (often in explicit terms) the case of litigation pending. I one recent
case involving the possible questioning of a state minister concerning Cabinet
documents and communications internal to the State Executive, legislation was
enacted to prohibit the courts having aceess to such material. This legislation
wes enacted to overcome a recent deeision of the High Court of Australia in
Sankey v. Whitlam (1978} 53 ALJR l, where the Court held that the ultimate
responsibility for deciding whether a claim of Crown privilege could succeed

even in the case of Cabinet documents rested ‘with the courts, after balancing
the competing publie interest al stake =and examining the documents,
Amendments to the Evidence Act of New South Wales were designed to restore
what had been thought to be the position prior to that decision. It generated
both eriticism and justification in the media and academie journals. It affected
current litigation involving officers of the NSW Goﬁernment end, possibly,
ministers. Narmally, however, reversal by legislation of specific eourt decisions
is limited to the effect of those decisions upon other cases, including pending
cases, only.

See (34a).
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See {34am). Such is the respect for judicial independence and for the decisions of
the superior courts in Australia that eny government deciding to reverse &
specifie decision would have to face widespread public and academie
controversy. Even in the case mentioned in (34g), there was widespread publie
debate and academic criticism (as well as some justification). It is understood
that the NSW Government intends to repeel the provisions, presumably in part
8s a result of the cfiticism that followed them. '

In the Commonweslth's sphere the spirit of the Constitution has been observed,
and federal eourts, even when held to be constitutionally invalid, have not been
formally abolished, so long as any members of the courts -rernain glive. Thus,
when in 1956 the High Court of Australis and the Privy Couneil determined that
the former Commonwealth Court of Conciliation and Arbitration was invalidiy
created (because it purported to exercise both judicial snd arbitral powers) the
course was adopted of ecreating new bodies: splitting the Court into the
Commonwesalth Industrial Court and the Commonwealth Coneciliation &
Arbitration Commission. However, former members of the old (invalid) Court
retained their commissions. They were appeinted to one“or other of the new
bodies. Provisions in the Coneiliation and Arbitration Act 1904 referring to the
old Court were not repealed. In the more recent creation of the Federat Court
of Australia, all members of the old Commonwealth Industrial Court (later
renamed Australian Industria]l Court) were given fresh commissions in -the
Federal Court of Australia, save for two judges of the Industrial Court. One of
these judges later retired. Another still holds his commission in the Australian
Industriel Court. Legislation providing for that Court has not been repealed.
The Judge continues to draw his salary as a Judge of the Australian Industrial
Court. He continues to have offiecers, personal staff and the other traditional
benefits of judieial office, although he has virtually no judicial work. Recent
media comment was critical of the judge, basically for not retiring when the
work of his court expired. The Attorney-General and the Shadow
Attorney-General suggested explicitly that he should consider retiring.
However, he stated that he would 'uphold the Constitution' and not retire (The
Age (Melbourne), 18 October 1980, p.5).

The Constitution of the Commonwealth of Australia provides in 5.72 as follows:
The Justices of the High Court and of the other courts created by the

Perliament —
{i}  shall be appointed by the Governor-General in Couneil;
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(ii) shall not be removed except by the Governor-General in Council on an
address from both Houses of the Parliament in the same session, praying
for such removel on the ground of proved misbehaviour or incapacity. .

There are similar provisions in respect of state supreme court judges. Since
federation, the provision has not been used. Some commentators have suggested
that the restrueturing of courts as above has' smounted to a de facto
eircumvention of the constitutional provision. On the other hand, the provision
hes been respected in the case of fribunals whieh, though not courts, fulfil

court-like functions.

In the Federal Constitution, there is a limited guarantee of trial by jury {s.80).
There is also a prohibition of conferring judicial power of the Commonwealth
upeon bodies which are not federal courts. There are limits upon the subject
matters which could be conferred upon federal courts created by the Federal
Parliament. Specigl courts have been created relevant to those powers, e.g. the
Family Court of Australia. There are of course speciglist jurisdictions existing
in most States end Territories of the Commonwesalth vested with such
jurisdietion as conferred by relevant legisiation  e.g. Industrial Courts and
Commiisions; Workers Compensation Commissions, Mining Courts. ete.

The Standing Orders of the Parliaments of Australia typically restrain
seandalous or like comment in the parliament concerning judges and such
comments will be ruled out of order by the Speaker or President. Furthermore,
the sub-judice rule which is enforeed in parliament usually prevents or severely
restricts discussion upon cases which are currently befere the courts. It has
recently been suggested that parliamentary application of the rule in Australia
goes beyond that whieh is required. See Mr. Justice D. Hunt, 'Why No First
Amendment?’ (1980) 54 Aust Law JI 459, 463. Notwithstanding these Standing
Orders, criticisms of the judiciary in parliament are not unknown in Australia.
Criticism of the role of the former Chief Justice of Australian in advising the
Governor-General concerning the dissolution c;f the Commonwealth Parliament
has recurred in Opposition speeches made in the Parliament over the past six
years. Criticism of particular judges, particular courts or the judieiary
generally, erises from time to time, but typically in connection with issues
rather than personalities. Generally speaking, there is an ample measure of
respect in the parlidment for the judiciary and its members and this respect is
upheld by the presiding officers.
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As (40). Critieism of the former Chief Justice of Australia, by successive
leaders and members of the Australian Labor Party, followed his decision to
tender advice to the Governor-General immediately prior to the dissolution of
the Commonwesalth Parliament in November 1975. This criticism has been
frequent, bitter and widely published, both in Parliament and outside. However,
there is probably & distinction in the public mind between the -conduct of the
Chief Justice as a judicial officer and his conduct in tendering advice to the
Chief Executive. The latter may be cheracterised as an executive &nd not a
judicial funetion, and indeed this was the complaint of some crities, It should be '
said that the advice was tendered by the former Chief Justice on the invitation
of the Governor-General. Apart from such extraordinery cases, eriticism of the

judges is generally confined to eritieism of particular decisions, especially in

‘the eriminal justice area. Typical instances include criticism of levels of

sentencing, generally as inadequate or inconsistent. Criticisms of this order are
not infrequent.

See {(41).

. Judieial suggestions for law reform are frequent, elthough different judges take

 different views on this. Some confine themselves to Nawyers' law' issues. Others

are prepared to make recommendations of & more sweeping characfer invelving
broad social issues. Others take the view that they should simply implement
what the common law or parliement has provided and should not comment upon
the rightness or wrongness of the law: leaving that to elected representatives.
Recently, an innovation has been adopted in Australia by which the Australian
Law Reform Commission collects judiciel, academic and other suggestions for
reform of Commonwealth laws, or laws of general application for "the
Territories. These suggestions are included in the Annual Report of the
Commission tabled in the Commonwealth Parliament. The first relevant
collection of this kind was Appendix A in the Annual Report of the Commission
1980 (ALRC 17). The Commission's stated aim in listing the judieial suggestions
was to provide a vehicle for conveying them in & readily available form to
Parliament, and encourage the judiciary in the utility of making such
suggestions, without diminishing their independence from the Executive and

legislative branches of government.
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This does happen, but it is rare in view of the fact that the courts in Australia
have not developed the jurisdietion to give Advisory Qpinions, and generally
confine themselves strictly to determining the legal and faetual issues for trial
before them. However, oceasionally, a case will be adjourned to bermit the
Executive Government to consider the implications of a matter that may not
have been identified prior to the hearing. It is doubtful that this course would
be adopted, without the concurrence or acquiescence of representatives of the

Executive in court.

Criticism of the judiciary in the parliament, the press and elsewhere is not
regarded a a serious threat to judicial independenée. ‘Usually such critieism is
expressed with statements of general approbation for the work of the courts.
Often is is put forward in constructive spirit. From time to time judges feel
bound to point out, either in judgments or extra-curially, that judges and the
ecourts are not well placed to answer criticism or to engage In social
controversy. Nevertheless, the spirit of independence of the judieiary in
Australia is sufficiently assured and the judiciary itself sufficiently robust, to
accept criticism in parliament end elsewhere. There are no present moves to
strengthen the position of the judiciary against such eriticism. On the eontrary,
proposals have been made for the reform of the law of contempt to liberalise
further the ability lawfully to comment upon matters that may end up before
the courts. Special caution is, however, needed to protect the fairness of
criminal trials from excessive and damaging coverage in the media. See
Attorney-General (NSW) v. Willesee & Ors, [1980] 2 NSWLR 143,

TERMS AND NATURE OF JUDICIAL APPOINTMENTS

The Australian Constitution, as interpreted by the High Court of Australia,
required appointments to federal courts, including the High Court, to be for
life. All Commonwealth judicial appointniénts‘-.yntil 1977 were, éeeordingly, for
& life term. Even in the case of Cc;mmonwea_lth courts replaced by subsequent
courts, the life tenure of previous appointees has been respected. When, by
referendum in 1977, the Australian Constitution was amended to provide for
limiting the term of federal judges {Constitution Alteration {Retirement of
Judges) 1977), it was expressly provided that the amendment would not apply to
judges already appointed. Thenceforth, federal judges in Australis were
appointed, in the ease of the High Court of Australia, to the age of 70 years and
in other cases, to such age as the Parliament determines. The Parliament has
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determined the age of 70 years for judges of the Federal Court of Australia and
65 for judges of the Family Court of Australia. In the states, the position is that
each'state now provides, by legislation, for the ténure of judges. In each case
appointment is to the age of 70 years, except that in Victoria, judges are
appointed to the age of 72. The judiciary of district and county courts hold
office in the same wey as judges of the supreme courts of the states.
Magistrates typieally hold office until the age of 65 years.

This is not currently provided for. In some cases there are statutory provisions
for judges to coneclude determination of matters currently before them at the
time they attain retirement age, e.g, section 12(2) Industrial Conciliation aﬁd
Arbitration Aet 1972, 1975 (South Australia).

It is possible to appoint ecting judges in the state sphere and it is not unusual to
have acting judges, pﬁrticularly of the supreme court, generally to clear
baeklogs in coﬁrt lists and often over the long vacation. A requirement of life
tenure for judges of federal courts inhibited the appointment of acting federal
judges. This requirement is now removed by the constitutional provisions but no
élcting judges of federal courts have been appointed. Judges and magistrates of
Territory courts are hot under the same constitutional requirements as teo
tenure. But in practice the position is the same as in the states. Special
magistrates, i.e. judicial officers of the lower courts appointed for a limited
period, have been appointed in the Territories. In some States, specific
provisions are made. For example, Commissions may be issued to prectitioners
of the Supreme Court of South Australia of at least seven years standing upon
the recommendations of the judges of the Court to hold circuit sessions of the
Court (Supreme Court Act 1935-1975 Section 53 (S.A.)). This has been the
practice lately in South Australia,

This is not currently provided for in the case of the highest court of Australia,
the High Court of Australia, nor is it possiblé in the case of federal courts.
Within federal courts, however, errangements are made, Thus in the Federal
Court of Australia, Full Court, provision is made that in Territory appeals, one
member of the Court shall be a judge of the supreme court of the Territory in
question. However, that judge holds a commission both as a Judge of the
Federal Court and of the Territory Supreme Court, so that, in the case of
appeal, he is sitting exercising his capaeity as a Judge of the Federal Court. In
the. case of the Family Court of Australia, provision is made for a chief judge,
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" senior judges and judges. Judges are normally engaged in trial work but they are

gssigned a certain number of cases in the Full Court of the Family Court of
Australia. In the State of New South Wales, a separate, special Court of Appeal
is established within the Supreme Court. Judges of the Court of Appeal must
have special commissions for that purpose. Acting judges of appeal have been
appointed from time to time from the ranks of the Supreme Court judges. In all
other states the appeal court is constituted from among j:idges of the supreme
court, usually according to seniority of service. Oecasifaﬁélly, judges of the
intermediate (district or county) court are appointed as acting judges of the
supreme court. In this capacity they may become judge's_.of_t_he state appeal
coﬂrt, but this is rare. In other States, where- there is no spec-iél' court of appeal
as in New South Wales, écting judges bf the‘Supremé Court from time {o time
sit on appeals in that jurisdietion. This would seem to b.e dependent upon the
roster or'like arrangements for the conduet of the court's business.

No. ’ -

In the case of the High Court of Australia, the number of justices is fixed by
the Parliament, currently at seven. There is no constitutional limit to the
number of judges who may be appointed to the Federal Court of Australia or
the Family Court of Australia. See Australian Constitution, 5.79. The actual
number of members of the higher courts is determined by Parliament and, in
default of a parliamentary limitation, is  determined by the Executive

Government in the number of appointments it makes.

‘This has not been done. Until recently the constitutional requirement. (as
interpreted) for life tenure would have made this difficult or impossible.

Part-time magistrates have been appointed. Occasionally a judge will serve

part-time in one judicial capecity and part-time in another or in an executive

function (e.g. chairmanship of a legal aid commission or law reform
commission). However, appointment of a person specifieally as g part-time
judge has not occurred in Australia and is unlikely to occur. See (48) as to
circuit commissions. In South Australia, for example, State practitioners and
more commonly retired magistrates, are frc;m time to time appointed to some
Magisterial Jurisdictions on & part-time basis.
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The arrangements in Australia as described in response to questions (46) to (52)
are considered acceptabie. There was an overwhelming popular vote in faveur
of permitting Parliament to enact leg'islatidn_ for the compulsory retirement of
judges at a given age. It is not considered that this is incompatible with judicial
independence and having been long accepfed in thé state sphere, it was readily
accepted in the federal sphere as well. The limitation on aeting appointments
and the rarity of part-time appeintments is considered te contribute to judieinl
independence.

Peliticgl considerations do ‘affect the appointment of the judiciary. In some
cases political affiliation hes been said to facilitate appointment. In other
cases, broad sympathy with the social attitudes of the Executive Government of
the day has been a requirement or at least an advantage. It is no more possible
for judges then for other people to beAeorhpIetely without political and social
convictions. Scaleograms used to analysé the voting tendencies of judges
suggest the consisteney of judieial attitudes to issues having a social or
economic content. See A.RR. Blackshield, Quantitative Analysis ;s The Iligh Court
of Australia 1964-1969 in (1972) 3 Lawasia 1. Nevertheless, the strongly
entrenched traditibns of independence from the Executive support the removal
of judges, once appointed, from party political involvement or too close an
assoeiation with members of the current_deernment Opposition. Furthermore,
once appointed, there is ﬁirt_ua.lly nothing which the Executive can do, in
practice, to control the jud'ge in his day-to-day work, except by securing the
er;éctm'ent of legislation, publicly serutinised in Parliament. Any attempt
improperly to remind him of his previous 'associations’ would be deﬁounced,’ if
disclosed, and would create a public seandal. Accordingly, the Executive
Government can only endeavour to secure the sppointment of persons thought
to be of appropriate professional and intellectual talents and sympathies. Onee
appointed, the opportunities of the party politicians to influence the judge are
distinetly circumsecribed, both by law and tradition. The attitude of different
governments and different attorneys—generhl to party political sympathy varies
from time to time and jurisdiction to jurisdietion. In particular, when a
government has been in office for very many years, it may have exhausted the
list of those lawyers to whom it was felt patronage was owed. In.such
circumstances, a more politically neutral approach to appointments may come
in to play. Furthermore, governments of a consecvative political persuasion find
it easier to have a broad choice within the legal preofession than governments of
a reformist persuasion: the legal profession in Australis being tending to be
politically conservative, With very few
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exceptions, & minimal requirement of high intellectual ability, earned
professional respeet and suitable professional experience are observed before
persons are appointed to judicial office, particularly in the superior courts. The
existence of general political or social sympathy is usually regarded as an
advantage, though not always a requirement, for the appointee. In the case of
the High Court of Australia, which has to determine constitutional and more
clearly political issues, the pelitieal background and attitudes of the appointees
is often a matter of public debate. A large number of the justices of the High
Court of Australia have themselves been involved in party politics at earlier
times of their careers.

JUDICIAL REMOVAL AND DISCIPLINE

In the case of the superior courts, provision is made for removal on an address
by the Parliament. Removal is effected by the Governor-in-Council or the
Governor-General in the federal Exeecutive Council, as the case may be. See
ashove. The procedure has not been used in Australia this ecentury, In practice, it
may be enticipated that the procedures would be initiated by the Law Minister,
the Attorney-General. There does not appear 'to be any intermediate
diseiplinary autherity short of removal {or 'amoval’ as it is sometimes ealled).
Judicial eircumspection is generally a question of custom;-traditior'r and usage.
It is rarely bresched in Australia. However, certain extra-curial statements
made by a Presidential Member of the Australian Conciliation and Arbitration
Commission, in which he guestioned at a public dinner and in a public.speech
the deecision of an Appeal Bench reviewing & contro.versial order made by him,
led to much public discussion. In the result, the Deputy Presidént (who enjoys &
judiciel title and judicial status) was removed from a panel of first instance
judges and confined to appellate work in a Bench of three. His workload was
thereby severely reduced. He, and certain supperters, then publicly eriticised
this reassignment of duties. Some public comments suggested it was an illieit
form of discipline., However, the case had many extraordin&ry features and is

quite etypical.

The Tribunal is permanent, namely the two Houses of Parliament, or in thé case
of the State of Queensland, a unicameral legislature, the Parlisment,
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The grounds in the Australian Constitution for the removal of federsl judges is
'proved misbehaviour or ineapacity'. Insofar ss 'incompetence' constitutes
'incapacity' and this is proved, and the procedural steps required under s.72 of

‘the Constitution are followed, a federsl judge eould be removed for

incompetence. The position in the states in respect of superior courts is similar.
In respect of magistrates, in most states they may be removed by the act of the
attorney-genersl, although the traditions of judicial independence, even in
respect of the lower judiciary, have restrained the unlimited use of this power.
What normally happens is that a judicial officer who is not performing to
standards, may be assigned-very little or no work by the head of his court, is
given sick leave or, in the case of magistrates, assigned to purely
administrative functions. Cases do arise from time to time where judges
become feeble, addicted to aleohol or otherwise incapable of performing their
judicial duties. In such cases, it is generally left to the chief justice or chief
judge to endeavour to persuade the judge to take sick leave or to retire.
Normally these procedures have proved adequate to cope with difficulties of
this kind, without the need for special machinery. In the last [ew years there
have been ealls for & more routine procedure, after.American models, to
provide for the handiing of complaints against judges and for a less
extraordinary machinery for their retirement or removal. However, these calls
have not yet become & strong political movement, and the need is 50 rare that
it is unlikely to result in legisletion in the foreseeable future.

Only the constitutional provisions mentioned above. Judges are, of course,
subjeet to the general law of the land and liable to its process both eriminal and
civil, the latter with the exeeption of statutory protection in respect of curial
statements and the like.

THE PRESS, THE JUDICIARY AND THE COURTS

To some extent decisions of the courts ‘are reported in the press, although
reportage varies both in subject, deteil and competence. There is a heavy bias,
particularly in afternoon newspapers, upon reportage of criminal court decisions
and sentenees. Deecisions in eivil cases -are rarely reported, unless they. have
some clement of the bizarre or unless known personalities are involved.
Decisions of the highest court, the High Court of Australia, are being better
reported since that Court moved to Canberra, where a permanent Hiéh Court
press may develop. Editorials on High Court decisions have increased markedly
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in 1980. A Conference on the Media and the Criminal Justice System in
Australia was held in Canberra, June 1980. See note [1980] 4 Crim LJ 1?8.'
Decisions of courts and tribunals are reported in law reports and legal journals. -

See above. Criticism of judicial decisions is frequent and sometimes very
pointed. Two reeent decisions of the High Court of Australia ettracted strong
press criticism:

* A decision upholding a tex avoidance secheme led to very severe critieism,
inciuding in the financial press, of the High Court's alleged tendency to
uphold tax avoidance schemes 'however fantastie’. This criticism in. turn
led to political pressure for the introduction of remedia] legislation. This
legislation has now been promised by the Federsl! Treasurer. See 'Tax
Avoidance Reform' (1980] Reform 187; Commissioner of Taxation v.
Westraders Pty Ltd, (1980) 30 ALR 353.

* A decision of the High Court providing that intoxication, even
self-induced, may permit a defendant to escepe criminal liability for want
of the requisite intent led to severe criticism in the press concerning the
perceived dangers to the community resulting fr_gm the general
application of the Court's principle. See The Queen v. O'Connor, {1980) 74
ALJR 349.

There are many other instances. As to criticism of judges; see ghove for the
criticism of the former Chief Justice of Australia in connection with his advice

to the Governor-General in 1975.

Citation of acedemie legel writing has increased in Australia over the past
decade, particularly in the High Court of Australia where at lenst three of the
jusltices frequently refer to law journal and law review articles in developing
their reasoning. However, this is atypical rather than typicel and the judiciary
and the profession in Australia are not highly responsive to law writings of this
kind. Reported decisions of previously decided cases of the court or other
courts are constantly employed in view of the common law prineciple of 'stare
decisis".

Most Australian academics adopt deferential language in the criticism of court
decisions. Within the past five years, partly as s result of the development of
new law schools in Australia which have a stronger Social bias in their curriculs,

criticism of the judiciary has beeome more pointed, direct and less deferential.
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Typically, in Australia, court trials, whether civil or criminal, are not open to
T.V. Occasionally, a court or tribunal will permit a ceremonial session to be
televised cr a special announcement or decision to be televised in brief form.
However, this is exceptional. The ceremonial first session of the High Court of
Australia in Canberra was not televised, despite the requests to permit this,
Generally, courts from the highest superior courts to the magistrates' courts do
net permit photography or television. As a consequence, sketeh drawings of
court participants appear in newspapers. Trials themselves are open to theose
members of the public who attend. Very {few courts ere closed e.g. the Family
Court of Australia and children's courts. In some states, courts dealing with
women first offenders may be closed, on application,

There is a sub-judice rule and the law of contempt has been enforced against
newspapers and other media reporting material pending a trial, especially a
eriminal trial, where the public disclosure in advance of the trial would be
bound to affect the fairness of it.

The reporting by the press and comments by the media, academics and others
do not, either in their number, manner, detail or (usually} language, reflect upon
the independence of the judges or significantly diminish public perceptions of
that independence in Australia.

STANDARDS OF CONDUCT

In particular cases, provisions relating to disqualification appear in specific
legislation. Thus, for example, the New South Wales Local Government Act
provides that the mere fact that a judge is 2 member of a municipality does not
disqualify him from hearing a case involving that municipality. Notwithstanding
this position, judges do disqualify themselves in such c¢ases out of & feeling of
nicety. Normally, the common law and perceived obligations of judicial
independence restrain judges from taking part in cases in which they may have
an interest. In the case of the High Court of Australia, justices declined 'to
disqualify themselves on the grounds that members of their family had shares in
banks, the subject of litigation. See Bank of New South Wales v.- The
Commonwenalth {1948) 76 CLR 1 as explained in The Queen v. The Industrial
Court and 3Mt. Isa Mines Ltd [1966] Q4R 245 at 279. Similarly, a public
controversy arose in 1980 concerning an allegation that the former Chief

Justice of Australia, through a family company, had & pecuniary interest in
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litigation before him. This sallegation caused the Chief Justice to convey &
statement on the matter to the Prime Minister, denying any such interest as
would require his self-disqualification. That statement was tabled in the.
Parliament and criticised there and in the press. There is a discussion of
relevant Australien cases in the article by Mr, Justice F.C. Hutley, 'Bias‘and
Suspicion of Bias' in (1380] 4 Crim LJ 200.

Attitudes to extra-judicial aetivities vary from one jurisdietion to enother in
Australia. In some jurisdietions, including Victoria,-the judiciary declines to
take part in such executive bodies as Roysl Commissions of Inguiry, law reform
commissions and the like, on the ground that the judicial funetion is limited to
the determination of controversies between the government .and citizens or
citizens and ecitizens. This view has support among;st individual judges in other.
jurisdictions, although in some states there is a well developed tradition of
judges taking part in such bodies. As to requests by the Executive to the High
Court of Australia, see Bennett, M, 44, As to other superior courts in
Australia, see Sir Murray Melnerney, The Appointment of Judges to
Commissions of Inquiry and Other Extra-Judicial Activities' (1578) 52 Aust Law
J1 540; Mr, Justice X. Connor, 'The Use of Judges in Non-Judicial Roles' (1978)
52 Aust Law J1 482; Mr. Justice F.G. Brennan, 'Limits on the Use of Judges'
(1978) 9 Fed Law Rev L. In Australia, the doetrine of the separation-of pbwers
has taken the form of strietly separating the federal judiciary from other arms
of government. But this has not prevented the appointment of Sir John Latham,
whilst remaining Chief Justice of the High Court, to the post of Envoy
Extraordinary and Minister Plenipotentiary to Japan from 1240 to 1941, See

{1941) 64 Commonwealth Law Reports iv. Nor did it prevent Siré)wen Dixon,
whilst remaining a Justice of the High Court, from accepting the post of
Minister in Weshington from 1942 to 1944. See (1942) 65 CLR iv; (1944} 69 CLR
iv. In 1950, Sir Owen Dixon also- acted as United Nations Mediator in Kashmir,
See (1930) 80 CLR iv. Judges of the Federal Court and of the Family Court
have also aseccepted Executive appointments, including Director~General of the
Australian Security Intelligence Organisation, Ambassador at Large on Nuelcar
Energy and Chairman of the Royal Commission on Iluman ‘Relationships. A
distinction must be drawn between extra-judicial aetivities'which are incidental
to Crown service and those which have a persona! and/or commereial character.
Judges ioin clubs, both social and sporting, various essociations and the like.
However, they are not members of politieal, trade union or associated
organisations, nor do they aecept directorships of ecompanies or activity in
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commercial life beyond, in some cases, shareholding, Some judges even dispose,
on appeintment, of all shareholdings against the possibility of eonflict of
interests.

See (67).

While serving as judges, judges will not be involved in a private law practice.
Differing views are held concerning the writing of books. Books of fiction are
typically written under pseudonyms. Books on legal subjects are sometimes
published by judges, partieularly if an earlier edition was written whilst they
were at the Ber. Some judges hold the view that they ought not to write or
publish such books under their name, once appeointed, lest the book attract an
apparent suthority which it ought not to have. Judges can be appointed as
arbitrators under Arbitration Acts. But they are not, while serving as judges,
available as private-arbitrators, except pursuant to legislative authority,

Public activities of the serving jud.iéiary are limited, generally, to functions
traditionally compatible with judicial oifice. As stated above, attitudes vary as
to the definition of this compatibility, Universal is the view that judges should
not be involved in party politieal or contentious economie public activities,
commereial activities or activities that could lead to conflicts of~interest or

publie eriticism of the Beneh,

As above, Judges do not accept directorships of companies or commercial
partnerships. They may have private shareholdings, partnerships in farms or the
like, although some judges slso regard this as incompatible with judicial office.
A recent inquiry by B committee chaired by the Chief Judge of the Federal
Court of Australia, Sir Nigel Bowen, delivered a report on Private Interest end
Public Duty. It contained observations conecerning the judiciary, whilst not
recommending the establishment of a registry of interests.

Various traditions limit soeial contact by judges. They do not typically attend
social functions of a political, eommercial/business or like character. Most
judges in Australis will not, after appointment, visit public hotels, although
rules of this kind are changing with the growing number and diversity of the
judiciary and changing social mores. '
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Upon appointment, judges in Australia are expected to resign membership of
politieal parties, and thereafter to take no part in the affairs of such parties.
Some judges, after appointment, have kept social contact with former friends in
political life. So long as this is carried out discreetly, it is not considered
.. signifieant.

The doctrine of the separation of powers and the traditions of the independence
of the judiciary prevent judges, during service, being members of the
legislature. Many judges have served in the legislature before appointment.
Some, on resigﬁation from the Bench, have been elected to parliament (e.g. Dr.
H.V. Evatt, who was successively Justice of the High Court of Australia,
Federal Minister, Leader of the Federal Opposition and Chief Justice of New
South Wales).

Upon appointment, judges may not take part in local polities or become
members of municipal eouncils, although in a private capacity they may make
representations to politicians and local counecils concerning matters of personal
concern. )

During teﬁ'ure, judges in Australia do not hold positions in political parties nor
do they have any formal relationship with organisations sassociated with
palitieal parties such as trade unions or confederations of industry. They may
attend conventions organised by trade unions ete. {(e.g. industrial relations

conferences), but not party political functions.
During tenure, judges may not be ministers in the government in Australia,

It is rare for judges to write articles in newspapers or letters to the editor,
although it does happen from time to time, particularly the latter. Some judges
fulfilling executive functions e.g. Chai.r:ma'q of the Legal Aid¢ Commission,
Chairman of the Law Reform Commission ete. more readily engage in -such

activities but not in a judicial capacity.

It is rare for judges to give interviews to the media. So far as is known, it has
never occurred in Austrelia in relation to a particular case on which the judge
hes sat curially. However, judges from the Hig'ii"Court of Australin down have
given interviews to the media about general legal topies. Two justices of the
" High Court of Australia, including the Chief Justice, have given & speech and
answered questions at the National Press Club. Another justice has given a
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television interview concerning a speech made extra-curially to a conference of
magistrates. Supreme court judges in their cepacities as chencellor of a
university, head of 2 law reform commission or otherwise have given media
interviews. Invariably, however, this has related to extra-curial étatemen.ts of a
general character and not to their activities as judges. In particular, it has
become more common for judges engeged in law reform bodies to give
interviews to the media ineidental to the processes of publie consultation.

(80} There is no formal association for judges in Australia. There is an Australia
Stipendiary Magistrates' Asscciation. The supreme court judges have an annual
summer conference at which pa];\:ers‘ are read and Giscussed. Judges of the
district and county courts also have a regular conference. However, these are
confined to matters of legal, professionsl or intellectual concerns and are held.

in private.

(81) Lobbying, if any, is informal and disereet and not in public, exeept that
occasjonally, judges will give speeches in which lack of facilities or services are
referred to.

*  The Australian response has been prepared by the Honourable Mr. Justice M.D. Kirby,
Chairman of the Australian Law Reform Commission and Deputy President of the
Austrelian Coneiliation and Arbitration Commissien. In preparing the response, Mr.
Justice Kirby had the assistance of the Honoursble Mr. Justice L.d. King, Chief
Justice of South Australia and His Honour Judge D.K. Haese, Deputy President of the
Industrial Court of South Australia. ’




