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PUTTING IT IN CONTEXT

I am here because I am the Chairman of the Law Reform Commission. The Law

7'~Retorm Commission is a Federal body: established by the Australian Parliament with the

-~:' support of all political parties to review, modernise and simplify Federal laws. There are

.- Sfate law reform bodief;. Most countries of the world Which have a legal system that can
-. ./"'
. be traced to the common law of England have now set up law reform bodies to help their

respective legislatures to update and simplify the. laws.

Inevitably, the law tends to- speak to each generation in the language, and

reflect the values, of an earlier generation. The- law is overwhelmingly a conservatising

force. Lawyers tend themselves to be cautious and conservative by disposition and

inclination.

Great forces are at work in our society today which necessitate reform and

modernisation of the legal system. Among the relevant changes that are occurring are

three which can be readily identified:

First, the increasing power of government, its agencies and officials, to make

decisions affecting all of us.

Secondly, the increasing influen(!e of the modern business corporation, adopting

new methods of operations that render laws developed in earlier times inadequate

or irrelevant.
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Thirdly, the impact of changing social values and moral perceptions. The business

you ore in, education, is inevitably playing its part in developing a community that

is better informed, more -questioning and more inclined to reject old values and

former ways of doing things.

Each of these important changes comes upon a society with a legal base

developed for earlier times, to meet the problems of earlier generations. Yet none of the

forces whIch I have so far identified has anything like the impact on society as the

changes brought about by modern science and technology promise to do. Science and

technology constitute the most dynamic force for legal change which is at work in our

country today. Technological change waits for, no lawyer and no lawmaker. Technological

changes occur, often without warning. They tend to outstrip the ability und inclination of

the lawmaker to adjust. Indeed, they cast doubt on the capacity of our insti~utions to

meet the contemporary pressures for change.

Law reform bodies have been established to help meet this institutional

problem.'l'heyare among the institutions -of lawmaking .of the modern state. They do not

themselves make laws. They prppose new laws to the Executive Government and to the

Parliaments to which they report.-

.>r

Almost every,;';;;ne of the references received by the Australian Law Reform

Commission reflects, in one way or another, the growing importance .of scfence and

technology in the lives of all of us, and in the life of the law~ Before, however, I deal with

the effects of technological change and illustrate them from the reports of the Law

Reform Commission ,and of other Australian law reform bodies, let me say a few words

about the Australian Law Reform Commission. itself.

THE AUSTRALIAN LAW REFORM COMMISSION

The Commission is established to advise the Federal Attorney-G.en~ral and

Parliament on the reform, modernisation and simplification of Federal laws in Australia..

There are n·CommissionersJ four of whom are full-time. Sir Zelman Gowen, who has long

interested himself in the relationship between law. and technology, was, until his

appointment as Governor-General, a part-time Law Commissioner. In the early days of

the Commission, it had the participation of Mr.. Justice Brennan, who earlier this year was

appointed to be a Justice of the High Court of Australia. Mr. Justice Brennan has written

specifically about law, ethics and medicine, .one of the important matters to which we

must turn. I The most recently appointed Member of the Commission is Mr. Justice

Neasey of the Supreme Court of Tasmania. He is now a part-time Commissioner.
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'h~Commission is a body of lawyers, from different bronches of the legal profession nnd

1't{crent ports of the country, working on tasks assigned to it by the Federal

,'£i'~~n~y~Gc~cral.I~ rationale is the improvement of our legal system.
'~-"""::C"."~ ,

The Commission prepares reports, many of which have been picked up and

"Implemented both at a Federal and State level.2 Befor~ doing so, how'ever,- it engages in
"""

a,:debale with the expert nnd lay community about the defects in the current -law and the
,'~'"'-'" -

w~y~"~n which those defects can be cured.

The Commission represents a modest investment in law improvement. In

a,d.di.t\'on to the Commissioners,' there is a staff of 19. We endeavour to supplement our

st~It.an9 to infuse the perspectives of non-Iawy.ers by the: appointment of consultants,

.usually,on an honorary basis. Many of our consultants·have come from. disciplines quite

. outs·i~~.! the' law: psychologists, expe~t surKeons, computer sci'entists, media personnel,

"exP~f:ts ~n drug rehabilitation, moral ph~losophers and theologians and so on.

The range __ of subject matters _upon which the Com mission has been asked to

reP9.r~,:or is at present worldng, is wide. It includes complaints against the police, the

refopl].of criminal investigation procedures, the law relat~ng to alcohol, drugs and driving,

refo~r.n ..of debt recovery procedures.and insolven~y law, the law relating to human tissue

transplantation, the law on defamation and privacy, the law governing the compulsory

acquis{tion of property 'by the Commonwealth, laws on sentencing, laws on insurance, laws

relating to class actions and standing to sue in the courts, child welfare law reform and

the latest task on. the comprehensive reform of the law of evidence. In many ways our

mos.t difficuit task is that vlhich raises the question of whether Aboriginal customary laws

should be recogniseq in some way by our legal systerne This is a' difficult issue for it raises

the issue of the iWh~le rationale and purpose of--the legal system and ways in \vhich social

or4er can be maintained in a diverse and multic:ultural community.

The advent ofn~w technology presents problems for the lawmaker and the law

reformer•. But it also presents solutionse I want to deal with these features in turn. Putting

it broadly, the three chief scientific and technological, forces the,t are at work in the

w'orld today may conveniently be coll~ctedunder the follOWing heads:

energy sciencesj

biological sciences; and.

information sciences.

I will deal briefly and in turn with each of them~
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L/\ IV REFORM /\ND ENERGY TECHNOLOGY

No task yet assigned to the Australian Law ~Rerorm Commission has been

specific to the impact on the law of on~ of the most pressing of contemporary problems:

the energy crisis. Yet one law reform body in Australia has already addressed this

problem. There is no doubt that energy law, nnd specifically nuclear law, will be a grO\ving

issue for lawyers and -law reformers of the future.

The rapid depletion of the world's fossil fuels nnd the controversies surrounding

alternative sources of mankind's -energy needs caught theatfention of law reformers in

Australia when a· sub-committee of the Law Reform Committee of South -Australia'

(S.A.L.R.C.), known as the Committee on Lew and Solar Energy, was set up by the

Government of that State in September 19Q6. The slib-committee issued a discussion paper

titI~d Solar Energy and the Law "in South Australia.3, The paper addresses the legai"

problems facing and likely to face the. 'potential increase in the- use'of solar energy'. The

Chairman of the S.A.L.R.C., Mr. Justice Zelling led the committee which comprised I\-1r.

D. "Bollen Q.C., an officer of the Department of Mines and Energy, the' Dean of

Engineering in the University of Adelaide "and a Senior Lecturer in physics at Fli'nders

University. Consultants have been appointed with scientific skills. The Committee was a

truly inter-disciplinary exercise, as many law refor·m tasks in Australia inevitably become.

The-terms of reference on solar energy. required the S.A.L.R.C. to consider~

legal problems facing the increased use of solar energy;

rights of access to solar radiation;

bUilding and planning implications;

consumer protection for energy appliances;

control of solar radiation.

The committee issued 22 tentative conclusions. Amongst these was an opinion that the

direct use of the sun could c~mtribute up to 12% of Australia1s energy requirements by the

year 200·0 ..This could include 70% of energy requirements for water heating an'd 50-80%

of household energy. Various suggestions were made for 'building design, removal of

government taxes on solar equipment and encouragement of research on applications of

solar energy. The establishment of an Energy Advisory Service to assist consumers,

builders and architects was"proposed. Present public authorities (electricity and gas) were

urged to play an important part in encouraging the alternative use of solar energy by

appropriate tariff structures.
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.The" adaptation of the law of easements to ensure a right of access to the sun

!='foposed. Although it is relatively simple to define the scope of the unimpeded access

e.c~·~~DfY -to use solar collectors effectively, it is not so simple, according to the

i'iGommittee, to suggest how an individual right to such access could be implemented.
,--~;\ .,;-'

:'~.:"'J-~-~'

," , _. In addition to various comments on planning law, building codes and the like,

::the S.A~L.R.C. called attention to the need for better funding of research and

development" of solar energy in Australia. It stressed that the present e.v::penditure by the

2-6~:~~n\v'ealth Government for solar energy -research and development was low when

.~o~.p'ar~d'·With expenditure overseas. The need for government, incentives and for
c'o-6rdination between Federal and State efforts within Australia to encourage solar

energy llnd energy conservation was declared to be lessential'.

commenting on United States sun laws, the committee concluded:

The intense American' interest in legislation to facilitate the use of solar

energy, which has excited a similar interest here, may be misleading. l\·luch of

the legislation in the United States is in the nature of appropriation or funding

bills, or in the form of general statements of intention, which would be

expressed administratively, rather than in legislation in this country. The New

Mexico Act i1~aling with sun rights, ... would for instance be regarded as too

vague for legislative implementation here. This is ~ot to say that American

actions' have no relevance to Australia, and for this reason, they are still

examined by the Committee even if they are precedents for actions [rather]

than legislation here.4

This discussion paper was a striking first for. the S.A.L.R.C. and for law reform in

A.ustralia. It is an indication of the new fields which law reform in Australia must pioneer.

The old days of I?urely technical, policy-free law reform seem to have gone. The impact of

te'chnology on the law and on society, with multiple policy implications, requires much

more of law reform today.

LAW REFORM AND BIOLOGICAL TECHNOLOGY

Even more I?uzzling and difficult are the problems presented to the law

reformer by the remarkable advances of new biologi~iu s~iences. There are many

problems here and most of them catch our society and its lawmakers unprepared for the

difficult moral questions that are posed. The intractable nature of these issues is admitted

every time a sl?eaker turns his attention to them. In 1978 Sir Roger Ormrod, a Lord Justice

of Appeal of England, and himself a trained physician, delivered his paper, lA Lawyer
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Looks at .M edical Ethics'• He suggested that part of the problem of resolving the

profoundly difficult moral questions that arise in ever-increasing number out of advunces

in medical technology was the fact that lthere have been marked and widespread cha~ges

in mOfal attitudes':

The questioning of accepted knowledge has extended to the questioning of

moral attitudes, that is" of course, in the Western world, the moral teachings of

Christianity•... This means that the support of a form of authority, the

accepted moral code, has largely gone, with the consequence that we are now

(aced repeatedly with choices which have to be,made by each onc of us on each

occasion for ourselves, where before little or no question of choosing would

arise,.5

His Lordsllip cautioned that this obligation of choice s~ould not necessarily be regarded as

a 'regression':

Howeyer disturbing and difficult the consequences may be, the ability to choose

imposes immense responsiblities, but it represents one of the greatest

achievements of hu~anity.6 .

.:.r
No issue of trits kind has attracted so much pUblic attention as the question of

the law relating to ab<:lrtion. Laws and practices differ profoundly. For example, the West

German Federal Constitutional Court ha~ declared that abortion is an act of killing. It

could not, so the Court said, be ·camouflaged by 'the description now common,

1tinterruptionof pregnancylll) On the other hand, in 1973, the United States Supreme

Court laid down a detailed regime to gov,ern the basic rights of the pregnant woman under

the United States Constitution. As to the asserted right of the foetus to life, the Supreme

Court observed:

We need not resolve the difficult question of when life begins. When those

trained in -the respective disciplines of medicine, philosophy and theology are

unable to arrive at a consensus, the jUdiciary, at this point in the development

of man's knOWledge, is not in a position to speculate as to the answer.S

The counterpart to the lright to life' is the group in society who would urge the 'right to

die'. ,:"oluntarY,euthanasia has lately become a controversial matter in Britain. Indirectly,

the issue has ,been raised in Australia, by an important measure introduced into the South

Australian Parliame~t, a Bill for a Natural Death Act. The aim of the measure would be

to:
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enable persons to make declarations of their desire not to be s'ubjcctcd to

~,xtraordinary measures .dcsigne~ artificially to prolong life in the event of a

terminal illness.

~~~:~elect Committee of the Legislative Council in South Australia reported on the 13ill in

:s~ptt?mber 1980. It is a sign to us that this debate has now reached us in Australia.

Tn. addition to the issues of life and death, and -relaled to them, erc other

~~.ompy~x [)roblems of our time. I refer to such developments as test tube fertilisation,

~rti<~?jal insemination generally, the alleged development of an animal/l1uman symbiont in

ChiJ:l~" the tise of host or s~rrogate mothers, testing of prodllc.ts by the use of clinical'

tri.aI.s .upon unaware patients, and so on.

One project of the Australian Law Reform Commission required us to face

squaI:~ly some of the implications of biological advances. I refer to the work of the

COJ:11rnission on human tissue transplantation.9 The Commission's report had to grapple

~ith.,.~ number of the very difficult issues which nre presented when medical science

-.overpomes the normal tendencY.of the human body to reject transplantation of organs and

tissues of another. The Commission had to deal, for instance, with the problem of the

.defin-ition of 'death' for le~a1 purposes. The common law approached this definition from

the yiewpoint of common sense. Although the laws of Australia and Britain have never

::attempted to define ldeath' with precision and had left its diagnosis to the medical

;profession, it is generally accepted that the classical criteria for determining death were

the ,c~ssation of respiration and circulation of the blood. Inter.pose an artificial ventilator

in a ,modern hospital and these criteria become not only irrelevant but potentially

mischievous. In the· English case !!. v. PotterlOa maf! stoppe:d breathing 14 hours after

having been admitted to hospital with head inju:cles sustained in a fight with the accused.

He was connected to an artificial respirator for 24 hours,. after which time a kidney was

removed and transplanted. The r.espirator was the~~after disconnected and there was no

spontaneous breathing and heartbeat. At the coroner's inquest, the question arose Whether

the accused had caused the victim's death. Medical evidence showed th.at the patient had

no hope of recovery from the brain injury. The coroner's jqry found that the removal of

the kidney had not ca':!sed t~e patient's death. It returned a verdict of manslaughter

ag!linst the assailant. He was then committed for trial but was later found guilty only of

common assault. The .~msatisfactory features of this case have left many lawyers with the

conviction that the common law should be cla~ified to make it plain that death may be

determined by reference to irreversible loss of function of the brain. The Law Reform

Commission proposed this in its report. Its proposals, in this respect, have been accepted

in law in the Australian Capital Territory, Queensland· and most recently the Northern

Territory.ll The issue is under consideration in the other States. .

-7-

enable persons to make declarations of their desire not to be s'ubjcctcd to 

c,xtraordinary measures ,dcsigne~ artificially to prolong life in the event of a 

terminal illness. 

tJJ: :~elect Committee of the Legislative Council in South Australia reported on the 13ill in 

s~ptt?mber 1980. It is a sign to us that this debate has now reached us in Australia. 

Tn. addition to the issues of life and death, and -relaled to them, arc other 

[)roblems of our time. I refer to such developments as test tube fertilisation, 

~rtir:~?jal insemination generally, the alleged development of an animal/human symbiont in 

Chil)~" the tise of host or s~rrogate mothers, testing of produc.ts by the use of clinical' 

tri.aI.s _upon unaware patients, and so on. 

One project of the Australian Law Reform Commission required us to face 

squar:~ly some of the implications of biological advances. I refer to the work of the 

COI:TImission on hUman tissue transplantation.9 The Commission'S report had to grapple 

~ith-,.~ number of the very difficult issues which nre presented when medical science 

-.overpomes the normal tendencY.of the human body to reject transplantation of organs and 

tissues of another. The Commission had to deal, for instance, with the problem of the 

.defin-ition of 'death' for le~al purposes. The common law approached this definition from 

the 'yiewpoint of common sense. Although the laws of Australia and Britain hnve never 

,.attempted to define 'death' with precision and had left its diagnosis to the medical 

;profession, it is generally accepted that the classical criteria for determining death were 

the ,c~ssation of respiration and circulation of the blood. Inter_pose an artificial ventilator 

in a ,modern hospital and these criteria become not only irrelevant but potentially 

mischievous. In the· English case !!. v. PotterlOa maf! stoPI?c:d breathing 14 hours after 

having been admitted to hospital with head inju:cies sustained in a fight with the accused. 

He was connected to an artificial respirator for 24 hours r after which time a kidney was 

removed and transplanted. The r.espirator was the~~after disconnected and there was no 

spontaneous breathing and heartbeat. At the coroner's inquest, the question arose whether 

the accused had caused the victim's death. Medical evidence showed th.8t the patient had 

no hOJ;>e of recovery from the brain injury. The coroner1s jqry found that the removal of 

the kidney had not c8,:!sed t~e patient's death. It returned a verdict of manslaughter 

ag!linst the assailant. He was then committed for trial but was later found guilty only of 

common assault. The .~.msatisfactory features of this case have left many lawyers with the 

conviction that the common law should be cla~ified to make it plain that death may be 

determined by reference to irreversible loss of function of the brain. The Law Reform 

Commission proposed this in its report. Its proposals, in this respect, have been accepted 

in law in the Australian Capital Territory, Queensland· and most recentl~ the Northern 

Territory.ll The issue is under consideration in the other States. 



-8-

More contentious was the question whether a regime should be adopted by

which all persons nrc to be taken as donors'of organs nnd tissues for transplant purposes or

whether a requirement of specific donations should be retained as a security against

premature operations and to uphold the integrity of the individual and his control over his

physical body.

Upon one matter within the Commission there was a division of opinion. It

related to whet,her it shoUld ever be permissible for non-regenerative tissues to be

removed from living minors for transplant usc. It was agreed within the Commission that

the nor,mal rule should be that in the case" of non-regenerative tissues, removal from or

donation by a living person below -the age of 18 years shoul~ be prohibited by "law. Two

members of the Commission (Sir Zelman Cowen and Mr. Justice Brennan, then part-time

Commissioners) would nllow no exception to this rule, believing that the existence of nn

exception would impose unacceptable pressures upon siblings or other relatives which

would be avoided if the lal-/, -defending minors, prohibited donation in every case. The

majority of the Commission took the view that subject to pre-conpitions relating to

independent advice and 'scrutiny· by an inter-disciplinary committee headed by a jUdge, the

family should be allowed to solve this crisis, without absolutist prohibitions of the

law.I 2 The case illustrates the fact that as in all matters of law reTorm, but especially

perhaps where medical science is involved, men and women of goodwill can have all the

relevant information and expertise, yet can differ fundamentally upon what the reformed

law should provide.

The report of the Law Reform Commission was praised in the British Medical

Journ'al, not frequently given to commenting on Australian legal developments. It declared

the report, to be 'the latest of' an outstanding series':

The pUblicity which the Commission's activities attracted in the course of

preparing and pUblishing the report did a lot in Australia to remedy the

ignorance of the public and the apathy of the medical profession towa'rds this

important subject.13

I do not say that all of the problems of medical morality and all of the highly contentious

issues raised by developments in the biological sciences are susceptible to easy law reform

treatment. But what is the alternative? The a1t~rnative is that technology will continue to

take us where it will. ManIs opportunity to say lhalt' will ·be lost. Man's opportunity to

determine the limits within which biological technology takes place will be abandoned or

will be spoken with a muted voice. Above all, our opportunity, as a society, to lay down

the legal regime within which technological advances will occur, and to provide [o~ the

consequences of those advances,. will be completely lost unless we squarely face the

moral, professional .and legal consequences of the changes that are taking place.
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,th.!,? f_cspect thnt the Law Reform Commission, with its procedures for

.·~~.i,~ii~'ary consultation, public hearings, discussion on the media and' widespread

7niinimity'involvement, provides legislators with a well fashioned instrument by which to
l'!r:,Zt;Fi. ·-~i·, ,: .
~~1: the Itoo hard basket' of legal change. The alternative is that our legal institutions

-(b¢come more and more irrelevant to ,the social and ethical problems presented by

~i;~~i~~--~e~hnOlogy. Those who would uphold our democratic traditions will strive to

\[oid Jhat sorry end.
'." ~ ;~ .. .'

't:A,W'l/.EFORM AND INFORMATION TECHNOLOGY

.. '.:::." -->The third technology which I have identified as having a profound effect on our

:;'··~q~i,ety.",~nq its laws is the new information technology. Any layman can observe the rapid

"'i;~~>e~f:~~ti?1J :of Australian society by the· computer, th.e word processor and

."~9_m~Ht,ic.q.tions'; com[:>uters linked by -telecommunications. It has be-en estimated that in

-'-'A-ustr:.?}~a, computers are already part of an industry with an annual turnover of 1,500

i,I11i11ion per year. Over 11,000 computers are said, to· be in use "in-this' country. The Myers'

c:orr~Il'Iittee of-Inquiry into Technological Change demonstrated a rapid absorption of

~Qrnpuit~r."_t~chnology in Australia. We can see it at airports, in supermarkets, at banks,

iI}9.~~(Lev.erywhere.

A number of ..,~plications are posed-for our society and its laws. These have

bi'!~n Jd~f1tified in many overseas reports.I 4 They have been repeatedly, stressed in

intern~UonaI conferences: for the technology is international' ~nd the problems are

v~r._tually universal, at least in the westElrn-countries -which, like Australia, are absorbing

cpmputer and information technology. Amongst the -problems that have been repeatedly

id_entified are the effect of the new technology on employment, its impact on national

securi~ty and defence, its results on the natitmal language and culture, the greater

VUlnerability of the computerised society and its- impact on- individual liberties,.including

privacy.

One of the tasks of- the Australian Law Reform Commission requires it to look

at the impact of computerisation of personal data for -privacy. or course, damaging

personal data can be ~ept in a pencilled notebook. However, there are well established

features of the computer_ which create new dangers. These features have been identified

in many reports. They include:

The amount of data that can be stored.

The speed with which the data may be retrieved.

The ever diminishing cost of storage and retrieval, making it feasible to retain data

that would in earlier times have been lost or supervene~ by sheer bulk and expense.
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The linkages that can be created to establish D 'data profile' from m:my SOUI'CCS oi

information, perhaps supplied for other purposes.

The establishment of n new occupational group, the Icomputcrists' without the old

training, ethics llnd discipline even of the established profession.

The fnct that the new technology is not generally accessible to ordinary'citizcl1s."

The tendency of the new technology towards centralisation of control.

The international dimensions: the rapid growth of oversens data bases' storing

personal information upon all of us for airline, credit, banking, insurance and other

purposes.

To deal with these issues the Law Reform Commission has proposed legal reforms,

outlined in two discussion papers, the second of which oellis specifically with Privacy nnd

Personal Information. This paper proposes new laws for the protection cjf privacy, the

creation of new protective bodies, inclUding a Federal Privacy Commissioner, and the

creation of new rules on data protection and data security enforceable through the

Commissioner and, in some cases, in the courts.

There are many other implications for the new information technology and the

law. Computer crime is one of the most obvious. It will require redefinition of the law of

'theft' in many of the jurisdictions of Australia. In the United States, it has been held that

theft of information its~Yf or even of a computer programme is not 'theft' f9r legal

purposes. Those purposes normally imply the carrying away of goods. This illustration is

simply an instance of the way in which the letter of the law is overtaken by new

technology. Nowadays it is the message rather than the medium that is valuable. In times

gone by, it was adequate to protect the medium.

The latest reference to the Law Reform Commission requires reform of the law

of evidence. One of the most impo,rtant reasons for the giving of that reference ,was the

growing impact of computerisstion on the keeping of records. Normal rules against

admission of hearsay evidence would require the calling before the court of the original

maker of a record and a close tracing of every step thereafter to the final 'printout'. Yet

the very development of computers postulates the input of many hands. Indeed tllat may

be a prime purpose. It may simply be impossible to trace those who programmed, supplied

and generated the data in the computer. On the one hand, the law and its officers must

not rall into the trap of accepting data as true simply .because it is generated ·by a

remarkable new technology. On the other hand, the law' must not remain thc only

decision-makers in society who reject computer-generated evidence. Otherwise,ldecisions

w.ill be made in the courts which bear no relationship to the decisions of reasonable men in
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_ciety.~ Balancing the rights of the individual and the need to utilise and accept the new

;~:3Ji:n.o19gy poses iml?ortan~ quandaries for the Law Reform Commission in its evidence
,; . 15
,clcr,cnce. C'"

My thesis is not only that we must be alert to the forces for change and the

{:ri~e.P.,to,E;djU5t the law to cope with change. We must encourage the best possible use in

·"-:,~be·)a.w.~·or-, the new technological advances. Lawyers tend to be frightened off by

:teclmolcigy. 'They tend to have come up the education stream with skills in verbal

. dexterity,. historical knowledge and poetic inclinations. Yet it is important that the law

:lind~its::practitioners should be receptive to technological change and should not only

,.addr.~~~:~ts "consequences for the substantive law but should also embrace the new

t¢chnolog:rand put it to the best possible Use of society in the law.

,;::-'"' 'Take first two cases in which technological developm'ents have come to the aid

Qf the ·legal process. The shocking toll of the road is a universal phenomenon of the

post~automobile society. To natural and inevitable perils are added the special dangc~s

which result from the conduct of intoxicated drivers, affected by alcohol or other drugs.

}.~'.isnc:>.t so very long since prosecution evidence, in cases ·involving drivers charged with

driving whilst affected by alcohol, was confi,ned exclusively to impressionistic evidence.

Lengthy" .examina tion and cross-exam'ination was required to test this evidence. Many of

-the disputes which revolve around impressionistic evidence of this kind were laid at rest

by.. the..introduction of blood alcohol analysis-. and breath analysis. How would we have

cope'd;ev.en as inadequately as· we do, with ·the' tremendous social problem of intoxicated

driving~ had' it not been· for the advent of breath analysis equipment? The Law R,eform

Commissio}1'was. asked to report upon a numqet of defects which had become evident in

the relevant law of the Australian Capital Territory. Its report Alcohol, Drugs and Driving

led to the enactment ofa law, substantially adopting the great bulk of the Commission1s

recommendations. As in all .its tasks, the Commission had a panel of consultants who

included Dr N.E.W. McCallum, Reader in Forensic Medicine in the University of­

Melbourne and Dr D.G. Wilson, Queensland Government Medical Officer. The Commission

also had the closest sUl?l?ort and assistance from officers of the Australian Police Forces,

Federal and State. It concluded that the primary method of ascertaining the presence of

alcohol:i-n the body of a suspected person should.be breath analysis, conducted by means of

an ins'trument approved for' that purpose. It urged, in particular, t~e USe of the M.odel I

000 Breathalyser, with its facility to print out the results of tests conducted by it.

Attention was called to other breath analysing instruments now being developed and the

need to continue compara tive scientific evaluation of them)6
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To cope with the growing problem of driving impaired by the consumption of dr,ug~ other

than alcohol, new provisions were suggested for medical examinations :8no the taldng of

blood and other sam"ples necessary to identify the presence of other intoxicating drugs.

The report acknowledged t.hat this was n growing problem with which the law would have

to grapple. I? In the first paragraph or th<7 Commission's report, the way in whi-c.h 'the

law would increasingly look to science and technology was frankly acknowledged:

How is the law to deal justly and promptly with those members of society who

potentially or actually endanger themselves and others by driv.ing a motor

vehicle after having consumed a r_~levant amount of alcohol or other drug? The

question must be resolved in the context of our present law and practice in the

lldministration of criminal justice. The -answers will require on eXDmination -of

scientific instruments that have been devised for the specific purpose of putting

at rest many old court-room controversies. New questions are raised concerning

the proper faith that may be put by the .law in mnchines, given that the

consequences may visi t .criminal penalties upon the accused. The.se questions

point the. way for other likely advances in the years to come. It is therefore

important tha t at the outset we should get right our approach to these novel

legal developments. IS

The Commission's report on Criminal Investigation19 also reflected the endeavour of

the Commission to facilitate the use of science and technology to put at rest disputes

relevant to the guilt or innnocence of the accused. A facility for telphone -warrants for

urgent police searches and arrests was·proposed.20 This facility has'now passed into law

in the Northern Territory of Australia and there se-ems little doubt that it will be adopted

elsewhere, as a means -of retaining the benefit of independent jUdi.cial scrutiny of serious

police actions, whilst acknOWledging the special needs of police to act promptly in a

country subject to the tyranny of dist~ce.

Many other proposals in the rep~rt could be mentioned. One of them suggested

the use of photography to record an identity parade and to place before the jury the way

in which the accused was identified," where identity is in issue.2l The common law

acknOWledges the special dangers of convictions based on identity eV!dence.22 The need

to protect against wrongful convictions on erroneous identification evidence cannot be

met entirely by the facility of photography or vi.dea-recording. But a start must be made.

Placing before the tribunal of fa.ct, jUdge or jury, the actuhl evidence may be infinitely

preferable to a courtroom debate, months later, concerning what occurred.
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- 13 -

This principle applies equally to tape recording of confessional evidence. One

after another, in Britain nnd Australia, has recommended the introduction of

:'>~~I::!?,~_<Ji.!1Jrof confessions to police.23 Nobo,dy believes that tape recording could

traduced without problems, costs nnd difficulties. Nobody believes that the tape

.rder wili be the complete answer to di~puted evidence concerning what was said to

there llny.doubt that, in time, sound (nnd probably video) recording: of

~!~~~~ons to police will be used to put before the tribunal of fact the actual, ll11eged

"i~s's.ic;ru)fthe accused? Quite apart from official committees of inquiry. the courts nre'

_','-~-:~i~h i~creasing insistence, suggesting that tape recordings should be used.24

. Aside from developments such as these} there is little doubt that the new

"l1f6r-mlltion technology will provide many benefits for the legal profession itself. Word

-,,~~~cessors' -~re now a com monplace in many Australian legal" offic"es.·The 'Com monwealth

:'statutes are already computerised. A start has been made to computerise: the decisions of

Court of Australia. 'The Australian Law Reform Commission has used the

to search the Commonwealth statutes and to identify inconsistencies and

:' dci'{'moded provisions. We have already used computers to analyse surveys conducted in

connection with a number of our projects.
I"",

CONCLUSION: CAN OURJNSTITUTIONS COPE?
~I

In this short sketch, I have been able to do little more than to outline the way in

which technology affects the law, its institutions, its personnel and its procedures. In

times gone by, there was usually -a 'time cushion" between'an important technological

development and the need to provide for its social and legal consequences. Enough has

been said to show that technological change comes upon us today at an exponential rate.

Whether it is in the energy sciences, biologIcal sciences or the new information

technology, we are seeing changes occur that dazzle the mind and have gone beyond the

understanding of most laymen.

Some pessimistic observers say that our institutions, inclUding OUi' legal

institutions, will not be able to cope with these changes. Alvin Tofner, in his latest book,

lThe Third Wave' , prognosticates a breakdown of the lawmaking institutions of thewestern

community. On the other hand, within Australia, we have developed one means by which

our legislators can be assisted to face squarely, and with the best available

interdisciplinary advice, the pi'oblems posed by technology. refer to the law reform

commissions, and specifically to the Australian Commission. I suggest that this work is

worthy of the support of all citizens concerned that our democratic lawmaking

institutions should survive and that in the midst of so many scientific and technological

changes, we should not get away from a society ruled for the ordinary man and woman.
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