S 23]

SIXTH AUSTRALIAN MEDICAL CONGRESS -

LAUNCESTON, 12 FEBRUARY 1981, 8 P.M. -

THE SIE HENRY SIMPSON NEWLAND ORATION

MEDICINE, "LAW ‘REFORM ‘ANDTHE FUTURE

The Hon. Mr. Justice M.D. Kirby
Chairman of the Australian Law Reform Commission

February 1981



SIXTH AUSTRALIAN MEDICAL CONGRESS

LAUNCESTON, 12 FEBRUARY 1981, 8 P.M.

‘THE SIR HENRY SIMPSON NEWLAND OQRATION

MEDICINE, LAW KEFORM AND THE FUTURE

The Hon. Mr. Justice M,D, Kirby
- Chairman of thie Austraiian Law Reform Commission

HENRY SIMPSON NEWLAND

. The Oretion Series'in which I speak was established more than 30 years ago te
memorate the service of Sir Henry Newland to the medical profession and to
g..On. Australia Day, this year, His Excellency reminded the nation that 80 years
ed since Federation. Yet even today, we remain a group of largely independent
' _w:thm the federal bond. Within the professions, it took a long time even after
r, effective links to be established between professional groups, most of which
n.organised, Statg by State. Sir Henry Newland devoted himself to furthering the
mon ,cause of the medicel profession on the national stage of Australia. His first
p_péarance at the then Federal Committee of the British Medieal Association in Australia
Vi in 1920 as representative of the South Australian Branch. In 1933 he was an Inaugural
Member of the Federal Council and he was appointed its President at the first meeting in
August of that year. He continued in the office until his retirement in March 1949. Many
onours, civil and professional, were heaped upon him. His Presidency of the Federal
uncil coincided with great controversies, including political eontroversies, His mterests
were - above all the improvement of public health, the co-ordination of the’ medical
_professmn se that it could speak with one: voiee on matters of naticnal eoncern and the
good name of the profession, without which there can be only erosion of publxc respect

"&nd.confidence,

Such a man as this is worthy of living on in memory. He was a distinguished
‘Austrahan, whose claim to commemoration goes beyond the medieal profession. I &am
distinetly honoured to contribute to this series. Though some of the topics I will deal with
are novel and some of the problems of the medieal profeésion today are acuter and more
complex today than they were in Sir Henry's time, it is trite to say that the profession
must continue to send forward leaders and spokesmen of his quality; There are many
crities, There is a need for a better dialogue with the publie, in your profession as in mine.
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In my time at Sydney University and lately at the University of Neweastle, I
have heard many orators on occasions such as this. Solemnly and in procession they have
marched to the stage. Their time come, they have delivered their crations. Leaders of the
community, thes; have expounded at length on this subject or that, 1t Is a sobering thought
as I face you tonight that I eannot eall to mind a single utterance of those orators, not a
single jest, wise saying or flash of insighf.'l have. chosen as my theme 'Law Reform,
-Medicine and the Future’. By a happy coi.ncidencé I am honoured to appear on the same
platform as His Excellency. The subject of my address is one that he has taken to his
heart over the years. For a time we were proud to number him s a part-time Member of
the Law Reform Commission, before he assumed his present-office. In his writings and
_speeches he has laboured to sustain the dialogue between law and medicine,

~ MEDICINE IN A TIME OF CONTROVERSY -

There can be little doubt that this Congress meets at-a-time of -controﬁersy ror;-"
medieine and its practitioners. Searcely a day goes by but we open the 7newspaper to read :
of another moral or professnonal dilemma facing our 'doctors. I'leave aside entirely the
issues-of funding and organisation: the Jamison Report and the reported consideration by
the Cabinet Committee of the sale of Medibank to private health funds.1 I say nothing
of the criticism such as that of the very high incomes paid to radiclogists with contraets.
at public hosgitals'.3 ‘Ngr will I deal with last week's eall by the A.M.A. for new heglth
fund arrangements. ’ Tk

Consider this random sample of news items, culled from the daily press ove-rth‘é -
past two menths. In Melbourne, in December, the report.of the Consumer Affairs Direc’t'di'_-'
questioned the ethies of doctors who referred patients to hospitals -they owned.:He .
compared the practice with the case of a judge having shares in g gaol and being” patd
accommodation charges for inmates. In fact, Mr Geschke probably kmew of the practlces
of long ago when justices were paid for each convietion they recorded, and gaolers “for.
each person they held in custody. Holdsworth tells us that such practices were terminated :,

4 But in a recent inquiry of “the"™

because of the public outery of sclf-interested decisions.
Lew Reform Commlsslon, we found that many Aborigines are kept in loeal police lockups -
in remote areas of Australia under arrangements by which a per capita sum is paid for
meats.> We recommended abolition of the practice. Mr Geschke joined earlier official *
reports in urging that doctors owning private hospitals should be required to disclose thel'r

pecumary interests before arranging to admit a patient to his hespital. 6



T ed in Australia, asserting that we have the world's highest surgical mtez‘ventlon
not only in hysterectomy but. also in appendectomy and tonsﬂlectorny For his
h,e':Mmlster for Health, Mr. MacKellar, says that the Commonwealth Government
contif;ue to' 'take every opportunity available to' it to move against _doctors who
J'dé unnecessary medical ~ services in order to exploit the medieal benefits

ements’.8

In the wake of the controversy about excessive numbers entering the profession,
ditorialists lifted their pens. The Sydney Miorning Herald declared that the A.h.A.
t'idﬁ_- of a 20% reduction in medical student intakes was a suggestion for a 'disguised
m of 'profection'. The community would get better value for money, it declared, if
ére 'a clese monitoring of the way doetors use the highly subsidised medical
ces available at hospitals.? The Chairmen of the New South Wales Ethnic Affairs
;.ommission called attention to a special problem:

We showed that {for the tens of thousands of Turkish, Portuguese and
Indo—-Chinése women, men and children in N.S.W., there is not one single
psychiatrist we know who can diagnose, counsel and treat them in their own
language. For the Italo-Australien communities in N.S.W., which probably still
- have more tha'n 50,000 people with very littie English, there are no more than
two psychiatrists with enough knowledge of Italian language and culture to be
able to help in a breakdown of mental heatth,10
. At the turn of the year, a eontroversy erupted in New South Wales related to
prc-posed amendments to the Consumer Protection Act of that State whereby officers of
the, Consumer Affairs Department were to be given power to examine and seize
confldennal patient records,n The policies and pr&etlces of the Commonwealth
Department of health and of the Federal Police were the subject of many complaints to
the Law Reform Commission in its public hearings on privacy held throughout Australia
dq:-ing hovember 1980. l

In December came the reporf that serious c':omplaints by patients against
daoctors for é]leged negligence had doubled in five years.1? Fear of a dramatic increase
in medieal and hospital negligence cases is a reéurrihg theme in popular and professional
.J'O‘ll‘ﬁ':ﬂiSmm, though prbbably for want of contingency fees for the legal profession, we
are a long way short of the American speetre. !
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Une major nationél weekly, in January 1881, devoted & lengthy article on "How
to choose a8 good doctor'. 1t listed the alleged signs that a doctor was gettmg too old for-
the jobl. 1t ecautioned against the doetor insensitive to patient confidentiality, the doctor
always in a rush, the doetor inattentive to overall health and the doetor over-inclined to
prescrive dr-ugs- of addietion or indeed drugs of any sort.}4 But on the same day came*
reassuring news from a publication by the Bureau of Statisties. It diselosed that 92% of”
patients surveyed were either satisfied or very satisfit_ad with their general practitioner:
And the survey suggested that the patients knew what they were talking about. 64.2% o’f":
them had been to & doctor in the previous six months. 13 o

it would be wrong to put too much faith in & survey., Public perceptions are-
changing and may be malleable in the hands of the powerful modern media. The intelligent
layman is assailed by serious books, critical of the medical profession, generally wri’tten
by 'insiders’. Dr Hichard Taylor, a former Secretary of the Doctors' Keform Society in
New South Wales, has published a provocative and disturbing book, 'Medicine Out o'f‘
Controi'ls, whlch he sub~titles 'The Anatomy of a Melignant Technology’. In the Unlted
States Dr Robert Mendelschn has written his well publicised 'Confessions of & Medical’

Heretic'}? One could go on, But enough has been said to show that the medmal“
profession is nowadays constantly in the publ:c's eye. In an age when all ‘institutions are
subject to scrutiny and eriticism, there 15 not a little of love and hate in the relationshlp
between society end its doctors. Certainly the pubhc issues which confront the medical- -
profession today are more acute and more complex then in Sir Henry Newland's day. But
they cannot be avoided and they will not go away.

MORAL DILEMMAS

So far, I have concentrated on what might be called publie or organisatiéﬂﬁi
problems. Whether we limit the number of medical students, train them in different ways
{as at the University of Newcastle); change the funding of radiologists, increase the
number of psychiatrists of ethnic origin or require declarations of pecumary interests, are
all questions susceptible to debate and ready, if controversial, solution through the*‘"
political process, Much more difficult of resolution are the many medico-legal questl
of = moral character which have pressed upon us in recent years and about which thél
and medicine have exhibited diffidence and uncertainty: esch discipline reflecting’! 7
deeply felt divisions of opinien in the community at large, The intractable nature of these’
issues is admitted every time a spesker turns his attention to them. In 1878 Sir Roger. '
Ormrod, a Lord Justice of Appesal of England and himself & trained physician, delivered his



z{-'—fﬁwsrer'Looks at Medical Ethies'. He suggested that part of the problem of
"ng the profoundly difficult moral questions that arise in ever~inereasing number out
advances in medical technology, was the fact that 'there have been marked and
_d_espread.changes in moral attitudes':

The gquestioning of accepted knowledge has extended to the questioning of
‘moral attitudes, that is, of course, in the Western world, the moral teachings of
~ . Christianity. ... This means that the support of a form of authority, the
" aceepted moral code, has largely gone, with the consequence that we are now
:faced repeatedly with choices which have to be made by each one of us on each
i~ peeasion for ourselves, where before little or no question of choosmg would
.. arise’. 18

prdship cautioned that this obligation of choice should not-necessai‘ily be regarded as
régresstont:
- However disturbing and difficult the consequences may be, the ability to choose
.imposes immense responsiblities, but it represénts one of the pgreatest
" achievements of humanity.l?

o No issue of this kind has attracted so much public attention as the question of
the law relating to ghirtion. Laws and practices differ profoundly. For example, the West
- German Federal Constitutional Court has declared that abortion is an act of killing. 1t
could not, so the Court said, be .camouflaged by 'the description now common,
qurt laxd down a. deteiled regime to govern the basic rights of the pregnant woman under
the-United States Constitution.?!
Supreme Court observed:

As to the asserted right of the foetus to life, the

We need not resolve the difficult question of when life begins. When those
trained in the respective disciplines of medicine, philosophy and theology are
.unable to arrive at a consensus, the judiciary, at this point in the development

of man's knowledge, is not in a position to speculate 8s to the answer.22

In New Zealand bitter debate continues to surround changes in the legislation regulating
abortion.2% m Australia, eommunity groups opposed te abortion undoubtedly influenced
the failure of the House of Representatives in 1980 to pass a Human Rights Commission
Bill, which contained no reference to the human rights of 'a foetus, They may also have
influenced the outcome in one or more electorates in the last general election. Members
of the Young Liberal Movement have attacked these groups.24 But so too has a recent
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Women's Cbnf_er‘ence of the Labor Party. An Australian develépment to detect and‘assess

abnormalities in embryos less than 20 weeks old2® coincides with a visit to this eountry .
of an evangelical former abortionist who urges against abortion, even in the ease !of

established gross physieal or mental disability. Here then is a fundamental difference of
" view upon which sincere and decent people on both sides feel powerfully. Yet it is only

one of many such problems confronting medicine and the law today. . '

The counterpart to the 'right to life' movement is the group in society who urge
the 'right to die'. Voluntary euthanasia, at lesst in the case of ‘the seriously ill,
incupécitated and dying, is not the notion of d few disturbed cranks. In England, Australia-
and elsewhere, sincere people have taken up the cause as an aspect of civil liberties. In .
some parts of Australia, attempted suicide is still & crime.28 When that law was
repealed in England in 1961, aiding and abetting another to take his or her own life
remained a serious criminal offence. In Qctober last year, Exit, the British Society for the’
Right te Die with Dignity, pubhshed a book containing & great deal of mformatlom
specifically aimed to ensure that those who sttempt to kill themselves do so with
efficiency and success. The London Times cautioned that people who contemplate suicide
do not always do so calmly and dispassionately, taking all factors for end against into
consideration. It urged that the book could lead to unnecessary deathsgand should not be -
pul:ﬂish(-:t:l.27 The Secretary of the British Medicel Association added his voice, urging a
reconsideration of the publication of the booklet. Countless letters to The Times followed
including some by failed suicides. 28

‘There is a clear line between active euthanasia, the deliberate termination of
life, with the concurrence of society, generally to avoid pointless suffering, and passivfé’
euthanasia, by which people are allowed to die naturally without intrusive medieal
treatment. But the problems raised by this debate merge into the sbortion debate when'
we face the diletnma posed by the birth of a “ehild monstrously deformed. Accordmg to‘
Professor Peter Singer of Monash Umversxty, doctors arée increasingly facing up to th{_e
question and saying 'enough is enough', Professor Singer is quoted as saying: "

What sometimes happens is the parents will leave the baby in hospital and
eventually it will develop some form of infection, possibly pneumonia. ... The
dectors will then not treat it. They could easily give it a shot of pemcsum .
but they let it die.29 ‘

Sir Macfarlane Burnet , reflecting on the nearly universel taboo against discussionrféf'-’
death, argues vigorousiy for the right to die and in some circumstances the right to let
die. He 0o asserts, as a fact, that this already happens in Australia:
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. [Clompassionate infanticide is already standard practice where the product of
~ birth is such s to justify the term 'monstrous’, i.e. where there is a gross and

physically disgusting malformation such as anencephaly {complete absence of
" brain). Severe spina bifida, where there is no possibility of effective surgery, is

not infrequently deelt with by allowing the infant to die under sedation.30

'11 the gap and to seek to answer the questions raised by euthanasia in a less
hazard way, & new Bio-ethics Research Centre is being established at Monash

ersity. Spec1f1ca11y, it is to address the question of whether the distinction between
1gly allowing a patient to die, and postively helping in the process, is one that is and

ar.be preserved in medical ethies and law. . .

According to a Gallup Poll, 72% of Australians believe that if a patient

ff rmg from an incurable and dlstressmg illness wishes to end his tife, a doetor should
be a‘ll-owed to supply the means'. 24% disagreed and 4% were undecided. 31 In the United
-étes, followmg the Karen Quinlan tragedy, legislation was enacted in a number of States
permlt an aduit person of sound mind to execute a declaration which directs the
Lthholdmg' or withdrawing of 'extracrdinary life sustaining procedures' oneec he or she is
Judged to have met certain preconditions, including terminal ﬂlness.32 In South
-At_:‘straha, a2 Bill for a Natural Death Act has been introduced to:

enable pe“Fsd‘Ss to make declarations of their desire not to be subjected to
extraordmary measures designed artxf;c:ally to preleng life in the event of a
terminal illness.

A '_Select Committee of the Legislative Council reported on the Bill in September 1980. It
“'1s a sign to us ail that this debate has now reached our shores. It will have to be addressed
"by the medical and legal professions, not left to the moral judgment of the individual
doetor who happens to be on duty, guided by uncertain laws and not always reinforeed by
.-clear and cémmonly accepted moral pereepts. .

The so-called right to die leads naturally to the debate about the definition of
death, a matter considered by the Law Reform Commission in its report on Human Tissue
Transglants.33 A definition in terms of irreversible loss of function of the. brain was
proposed by the Commission. It has been accepted in a number of jurisdictions of
Australia. However, in Britain in 1980 & tremendous controversy broke out {ollowing a
Panorama programme criticising the adequacy of ecurrent practice in Britain for the
determination of brain death, Ministers and the organised medical profession attacked the
B.B.C. The number of kidney transpiant operations in Britain fell by haif following the
programme, allegedly because of a fall in the availability of donors.3*
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Rather than beat the air of protest, The Lancet urged that the Koyal Colleges should
organise an immediate study of 500 patients meeting the criteria of brain death, and then
submit them to E.E.G. examination to determine whether any show evidence of co’rticai
activity.35 Influenced by British practice, and resistant to tying a legdl draft to &
perticular technology the Law Reform Commission omitted a prerequisite 'statufbr,y
requirement of E.E.G. examination before a legal determination of brain death could be
made.?6 The British debate illustrates the importance of lawyers and doctors having &
clear understanding of the problems and practice of the other, where their diséfpﬁﬁﬁs
intersect. This is not to say that we should write E.E.G. examination into our laws.
iwedical knowledge is advancing and changing with such rapidity that particular specif
criteria or equipment embedded in a statute may well become ocutmoded or obsoletd; ye
remain legally compulsory.3? But where languege of generality is used in the law, it is
dmportant that the medical profession adopt sdequate checks to assure conststency of
practlce with proper standards. Otherwise self-d :sclplme will give way, nder publA
pressure, to discipline by othefs.

The development of test tube fertilisation requires urgent attention fo-
problems, meny of which have been outlined in a recent note by Mr Justice ASche of the
Famll_y Court of Austraha.38 But as if to complicete that cebate, already onrflcult
encugh in itself, the media at the turn of the year carried the news of 8 Chinese atttempt
to breed an &mmal/hurr}_&n symbiont by hybridising pantrogiodytes {chimpanzees) and homo
sapiens. Some de.Scr'if;ed the notion as scientifically lusierous,3® But Professor Kari}
Wood, 2 leader of those working in Australia on in vitro fertilisation, has said-that it waS_
up to governments to legislate against such possible abuse, 0 .

Medical privacy is a matter which the Law keform Commission lias 8%
from the point of view of its general reference on the provision of federal

Australia for the protection of individual privé.cy. Overwhelmingly, the prdbléffis ‘are tt
result of the new information technology. Many difficult problems need to be resolved:

. Should patients generally have & right of mccess to medical and hospital records
about themselves and if not, with what exceptions, aceording to whatﬁrinéiple and
with what slternative safeguards for asccuraecy and up-to-dateness ‘as’ Per5°“
medical records are mcreasmgly computerised? )

Should a parent have a right of access to medical information about a Chlld an _
s0, to what age and with what excepticns if the chlld claims & prwﬁege to. ha

advice on intimate personal medical problems kept canfidential with the doctor?



- Should eourts have an unlimited right of access to personal medical files, as is the

_E'a.s.'e‘ in most jurisdietions in Australia, or should there be privilege ageainst
Sisclosure: to the court, without the patient's consent? Should the court be required
“to-weigh the competihg interests of the administration of justice and the claim to
privacy and confidentiality before requiring the production of medical records? Are
-psychiatrie records, with their intimate disclosures, in a special class? Should

af eguards as to notice be introduced when a patient's records are subpoenaed?

“'p_é of these topics could delay us for the 40 minutes assigned to me. You will be
el to know that ! intend to resist temptation.

One matter which has not attracted much attention in Australia, and rarely
i a ripple in the Law Keform Commission's inquiry intb privacy, is the question of
lving  the competing.c'iaimsl of individual privacy and of seientific research. The
it of Europe held a cenference on 'this aspect of European law in Belgium in
September 1980. The replort of the conference and the papers delivered there have just
\ohed us in Australia. It is pointed out that nowhere that data protection laws have been
adopted throughout Europe has research, including medical research, been regarded as a
DL tection-free area'.41 Before the computer, a few rather vague criticisms of access

to jr,nedical {iles were answered by reference to eodes of ethics. But as European privacy

‘I_.'aﬁ:s,'f':were developedsso that data was seen as an extension of the personality of the
ubjeet, greater sensitivity was raised concerning the use of personal medical data, even
gi{'{&so important a subject as mediesl research. The American Psychiatric Association and
‘other American associations were among the first to amend their professional regﬁlations
oféomply with demands for better data protection for the subjects used. In August 1977 a
conférence held at Bellagio adopted -principles whichincorporated emphasis upon the
-voluntary apreement of the subject to the collection of his data, for research purposes,
: '._"l'h‘"s principles emphasised informed consent as a leading precondition to the use of such
data, prierity as fer as possible to the use of anonymised data and the rights of aceess to
: one's own data — the golden ruie of privacy law — wherever the subject might be
identified.2 o

The report of the United States Privacy Protec'tion Study Commission gave
particular attention to privacy in scientific research for three stated reasons. The first
was the growing demand for information ecollected and maintained by edministrative
agencies. It was claimed that this insatiable demand increases the dissemination of
perscnal data and therefore requires adgitional protectic;ns. Secondly, the number and
variety of research activities going on raise serious doubts about the ability of the
research  community to enforce adequéte measures by  self-regulation.
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Thirdly, the Commission expressed concern about the danger which could arise from the
use of individually identifiable resesrch and statisticel records for administrative,
regulatory and law enforcement purposes.43 Where there is a file there is usually an
administrator with reasons why he should have access to the file.

There is no doubt that research use of medical records has produced many
benefits for mankind. Side effects in the use of oral contraceptives were discovered
primarily as & result of large-seale studies in which hospital and medieal records were.
used — studies thet would have been impossible to carry out had actual consent of the’
patient been reguired.44 Commenting on the 'issues at stake, Gordis and Gold have

asserted:

Society has a vital stake in epidemiologic and other mediceal research. We must
-ensure that the dignity and privacy of subjects will be protected withqgf e
hindering the advar;cement of knowledge and disease. The social contract that..
facilitates the -existence of individuals within social groups requires that each
individual oecasionally yields some of his rights, including privacy and freedér‘_ﬁ-ﬁ\.

of action, for the benefit of soeiety as a whole.®® 4

At the moment, the rules which balance the rights of the subjeet, and which protect h T
against misuse of deta about him, or elert him as to any possible harm he may suffer,..-
exist in the realm of fair practice judged by the individual reseercher. The pot_érlu_t:i'é—
coming together of so many sources of information as a result of the new informat
technology and the spectre of the total personal data profile will require better protect
in the future than we have required in the past. As the Council of Europe confepe}ic

indicates, this is not just a loeal concern of a few people sensitive to individual privgcﬂu t
is an international debate, largely the product of the new technology and its realised: ;

potential. . a i -
THE SOLUTIONS?

So far, I have outlined some of- the problems that will face the medical
profession in the decade ahead. I have mentioned the so-called right to life and to dgt},t‘_ﬁy\%:_
the definition of death, artificial insemination and privacy, I have done ne more than t
seratch the surface I have said nothing of the dllemmas raised by the possub;llty 0
ctoning.48 The special problems of the ageing in our nursing homes were recentl)

commented upon by a maglstrate47 end will inerease as a matter of public Bng
professional concern with the demographtc shift to the aged. 48 1 have said nothing on:

this oceasion about cancer treatment, the right of the patient to know and the duty of .



ct){)‘r" to tell.49 I have said nothing about mental health law reform, though 1 do hope
at in th15 International Year of Disabled Persons, the medical profession gt least does

“the mistake of consxdenng that 'disability' is a physical thing oniy. The laws
ng méntal health require reform, It will be an important achievement of the Year
ﬁcant reforms lately adopted in South Australia can be accepted, with local

thfbugllout the Commonwealth.?3 1 have said nothing about the consent of

- ir'res'i"stabl'e to put them in the too hard basket. Occasionally they venture forth: as has
. been seen lately in South Australia in the Natural Death Bill. But generally speeking,
thmg is done. We have no tradition of Private Member's Bills in Australia. In matters
such as thIS, we have a tradition of timorousness and apathy.

7

o There are other solutions. Perhaps the ]east satisfactory is that outlined by lan
Kennedy in the first of his 1980 keith Lectures on the B.B.C. titled ‘Unmasking Medicine'.
He reminds us that six years ago the American Psychiatric Association took a vote and
decided in that democratic fashion that homosexuality was not an illness after all.
Accordingly,following this vote, since 1974 it has not been an iliness. Kennedy's comment?
"How extraordinary, you may think, to decide what illness is by taking a vote.
What exactly is going on here? The practice of medicine has changed. There is a
feeling abroad that all may not be well. The feeling grows out of 4 sense of
distanee, out of a sense that medicine is in the hands of experts and sets its own

path, We can take it or leave it.52

I comrend Kennedy's Reith Lectures to those of you who are not hypertensive.

[y
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If we cannot resolve the problem by ready parliamentary debate or by votes at
conveqtions such as this, what is left? There are some who urge their resolu.tion in tﬁ_e
courts. When our American cousins are not extendihg democracy to its limits, they a:f:;e
seeking resolution of difficult questions by the judges. One instance I have already cité;cfi:
the abortion debate in the United States was set at rest, for the time beihg at least, ndt in
the Congress but in the Supreme Court: nine unelected judges, detet‘-mining‘ that volartriie
issue. The British Medical Journal, in CGeclober 1980, contained a letter from a Chicago

doctor with detailed eomments upon and empirical data about, & new virulent melignancy
which he called 'Hyperactive Judg'es'.53 Dr George Dunes deseribed his findings thus:

These are busy times for our black-robes Judges as they toil in their chamberé,
pouring ove:: dusty volumes end burning the midnight oil to solve the problems
of a2 perplexing world. ... Incressingly it is the Judges — not the elec:_t;-q_‘t_i
representatives of the people — who decide who shall be termingtléq,
compensated, reinstated, executed or -resuscitat'ed, vivisected or desegregated,
dialysed, certified or- involuntarily medicated, mei'cy killed, educated
(ete.)s4 ' :

Quite apart from questions of abortion, American ‘judges, “wrote the Chiqéé@
correspondent, ere continually been drawn into controversies, Some of them have parallels '
Jin our country. Are ir;riédical interns students or workers? Are enaesthetists interfering
with free trade? Can hospitals deny staff privileges to doctors and can they require them
to take out malpractice insurance? Can insurance companies and pharmacists make deals. -
on preseription drué; prices? Should doctors advertise and can States legally prohibit ,th-gni )

from doing so? And now, as new forms of life stend ready to be spliced from'the old;
was the judges who had to decide whether a patent could be given for & micro-organism.:

Excessive reliance on the courts, it was feared, would ultimately subvert th'g'{'
propér balance between the judiciary and the other branches of government. The issue is
not a new one. In the United States it has called forth a flood of learned writing in Ieg‘a'lsi
'énd medical jourpals, the contestants being so-called 'medical paternalism', in the one .
corner and 'judicial imperialism' in the other. The spectre raised by Dr Dunea is put Bl

ironical language, to make a greater impact: i

With admirable restraint [the judges! have so far confined their investigations
to the court house — but soon they might be expected to come to the bedsid
perhaps at the head of an integrated mediec-judicial team, having exchanééd
their black robes for white coats and using the gavel to test the knee jerks;
"The heart has stopped, your honour', cries thé nurse.
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'Objection’, shouts the patient’s advocate. 'Objection sustained', agrees the
Judge. Exhibition A, the cardiac monitor, is new disconnected, T wish your
honour to review the electro-encephalogram, for which for the past week has
been flat line\ 'Objection’, eries the attorney for the State. 'Objection denied',
answers the judge, settling down to examine the optic fundi. 'Objection’, yells
one of the attorneys. Whereu-pon the judge objectively but passionately clobbers
him on the head with the gavel and orders the respirator to be turned off.5%

Grim humour in the B.M.J, but fer a serious point, Though judges have an entirely
" legitimate role to uphold the law. and indeed to find and declare the law, if any, on a topic
and te protect patients against haphazard and harmfully idiosyneratic medical decisions,
the forum in which they operafe may not always be well suited te & consideration of

i

administrative problems, costs and moral questions.

The Journal of Neurology, Neurosurgery and Psychiatry, through which I was

browsing recently, contained an article by - Professor Lewis Rowland concerning
controversies over the treatment of myasthenia g'ravis'. Answering a criticism that a papef
of his had been responsible for a 'chilling effect' in the use of immunosuppressive drug
therapy, Rowland denied the charge:

What stopped research on the ﬁse of immunosuppressive drugs in the U.S. was
the litigiou“g nature of American society. At the 1970 meeting, I described the
tragic case of a woman -with 1ife—threatehing myasthenia who hed an
exaggerated boTle marrow response ... became infected, suffered a myasthenie
crisis and died. That case resulted in a law suit, euphemistically called
‘professional liability' here; the patient died in 1963 and legal action continued
until the case was settled in 1973. The ecase was widely known among American
investigators and probahly did more to inhibit the use of these drugs than
anything else; no physician wants to be accused of malpractice. For that reason,
now, as m 1970, we have to look to European experience to evaluate

immunosuppressive drug there.;;ay.s6

. If the Parliement is generally unwilling to face up to these diffieult, technical énd moral
problems, if we caﬁnot leave it to a demoeratic vote at a Medieal Congress and if the
courts and the forensic medium cannot offer ready solutions for all the problems of the
world, what is left? Are we simply to ignore these issues? I say that that would be quite
unsafe. Surrogate mothers will be used. Genetie manipulation will go on. Research with
patient files will increase apace with the use of computers fed with data often
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compulsorily supplied. Artificial insemination will go on, laying down problems for the
law, society and individual human beings in a decade or so. The mentally ill, the aged, the
young, will econtinue to pfesent their special problems. The abortion debate will remain
with us, The halance between cost of treatment and quality of life will remain a
fundamental dilemma. Are we to muddle through with ad hoe improvisations dependent
upon the ‘idicsyneracies of the individual practitioner? Or does society and its medical.

profession deserve something betfer?

We in Australia have developéd an unlikely, but I believe successful meode o{ =
addressing many of these problems, I refer “to the Law Reform Commission. It is a cunous ; )
notion that a body of lawyers should be asked to solve problems of this kind. Some will see-'_: ’
it as simply a variant of unacceptable judieial imperialism. But it is not. Relessed from
the eourt room hmltatmns, armed with a team of eonsultants from sll branches of the.
medical professmn, theologmns, moral philosophers and others, we can face up 1o the
dilemmas of our time and provide- guidelines and laws that will benefit doctor end patxent )
elike. I well remember the days in whieh Sir Zelman Cowen and Mr Justice Brennan (last
month appointed to our highest court) sat at the table of the Law Reform Commlssmn
With the top medieal talents of the country, we sought to solve the: problems of one
particular dilemma, human tissue transplants. Our, solutions we submitted to publ:c
hearmgs and professmnal seminars in all parts of the country. The vehicle of televzsmn
and ‘radio was used to present the issues and to raise commumty appreciation of the
vexing problems.at stake. In the end, & report was drawn where the options were clearly .
stated. On one or two issues the Commissioners themselves divided. But the legislati\g'g;;

arm of gov_emrnerit was helped in a unique way' to face up to the issues involyed:. ..
Legislation hes followed in the State and Federal spheres. Clearer guidance is given to alI
involved: patients, their relatives, hospital staff and medieal practitioners. '
The Law Reform Commission is continuing its work: on medieal privacy, on the .
admission into evidence of medicat reeords,h of compulsory reporting of child abuse caseﬂ;i__': )
and so on. The laws proposed ere being adopted in all parts of the country. Furthermor‘g,".—-:_s
they are being adopted by the elected representatives of the people. -

I do not pretend that-gll of the issues I have mentioned gre susceptible to eftisy
resolution. Some intraetable problems do not even submit to debate and discussion. Otﬁ'ér;_s
do not result in a consensus, however informed, however sincere .the participanté.
many do. And many will require attention in the'decadé a.head. On issues such as ! ﬁ%,

canvassed, our perliamentary representatives need help. It
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tter of satisfection to me that the Australian Law Reform Commissien has in &
v of projects brought together lawyers and medical practitioners of the highest
{bre to offer that help. I hope we will see more of it. Enough has been said to show that

of it is needed.
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